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PREFACE 


Neither the Preamble to Part XIII of the Treaty of Versailles, 
on which the International Labour Organisation is based, nor the 
general principles contained in Article 427 of the Treaty specifically 
mention conciliation and arbitration as a field of study proper 
to the Organisation. Nevertheless, no doubts have ever existed 
as to its competence to deal with this subject, and it is but right 
that this should be the case, because such competence logically 
falls within the wider field defined in the second principle of Article 
427 concerning the right of association for all lawful purposes of 
the employed and the employers. Not the least important purpose 
of such association is to enable working conditions to be determined 
by negotiation between parties meeting on a footing of equality. 
This means that the problems of the conciliation and arbitration 
system, which is intended, either by voluntary agreement or by 
compulsion, to bring these negotiations to a satisfactory conclusion, 
come within the scope of the Organisation. Moreover, the general 
purpose prescribed for it by the Preamble to Part XIII and by 
the principles of Article 427, which may be briefly described as 
the improvement of the economic and social position of the workers 
and the removal of the existing antagonism between employers 
and workers by peaceful means, clearly implies that any procedure 
which is designed chiefly to secure this latter aim must be of vital 
interest to the International Labour Organisation. 

It is, therefore, not surprising that the International Labour 
Conference, as early as the 1924 Session, adopted a resolution 
submitted by Mr. Mannio, Finnish Government delegate, instructing 
the International Labour OflSce, in the course of its investigations, 
to devote attention to the question of the settlement of industrial 
disputes and the steps taken in different countries to create a 
conciliation and arbitration system 

Even before this resolution was adopted, the International 
Labour Office felt it necessary to study the progress made with 


^ Inteenational Labour Office : International Labour Conference, 1924, 
Vol. 1, p. 485, and VoL II, pp. 638 and 641. 
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regard to arbitration and conciliation and particularly the develop¬ 
ment of legislation ; and it published matter bearing on the 
question in Industrial and Labour Information and occasional 
articles in the International Labour Review. The effect of the reso¬ 
lution was that the whole question was more systematically studied, 
on the basis of a plan approved by the Governing Body at its 
Session in October 1924. This plan provided for the preparation 
of monographs on the regulations in fifteen different" countries 
and for the drawing up of minor reports on the situation in a 
number of other countries. The primary purpose was to compile 
a general study of the subject from the international standpoint. 
This plan has been followed, although it has been considerably 
delayed by more urgent tasks. The present international study 
is a comprehensive summary of the results of these various 
enquiries. 

Until such time as this volume was ready, important develop¬ 
ments in this sphere were reported in Industrial and Labour Infor¬ 
mation and in the International Labour Review more regularly 
than formerly, so as to keep readers abreast of the trend of de¬ 
velopments. The same provisional purpose was served by the 
tentative analysis and international survey of the problems of 
conciliation and arbitration in the International Labour Review 
and the summary of the most important events of each year given 
in the Report of the Director presented yearly to the Conference 
since 1924. 

X While this preliminary work was going on, the International 
Labour Conference adopted at its 1927 Session the following 
resolution submitted by Mr. de Michelis, Italian Government 
Delegate : 

The International Labour Conference requests the Governing 
Body to consider the possibility of placing the question of the solution 
of collective labour disputes on the Agenda of an early Session of the 
Conference 

The adoption of this resolution, the purpose of which was 
reiterated by a similar resolution submitted by the Indian workers’ 
delegate, Mr. Chaman Lall, at the 1928 Session, increases the 
importance of the Office’s work in this field, since it will serve as 
a basis for the decision of the Governing Body on the question 

^ Intertiational Labour Review, Vol. V, Nos. 1-3. A list of other publications 
of the International Labour Office on this subject will be found in the bibliography 
at the end of this volume. 

* International Labour Conference, 1927, Vol. I, p. 680. 
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and possibly also for subsequent discussion at the International 
Labour Conference. 

The present volume is a comparative analysis of the legislation 
of various countries on the conciliation and arbitration procedure 
adopted for the prevention and settlement of trade disputes 
concerning the fixing of working conditions. 

It is scarcely necessary to point out that in addition to con¬ 
ciliation and arbitration procedure, there are other social insti¬ 
tutions which may have an indirect effect in preventing trade 
disputes : in particular works coimcils, profit-sharing and co¬ 
partnership, welfare work and other steps taken to improve 
what have been described in English-speaking countries as “ in¬ 
dustrial relations 

None of these measures or systems is considered in this study. 
Their nature is so different from that of conciliation and arbitration 
that they must be dealt with in a special enquiry. Even the 
legislation on the minimum wage, which has many points of similar¬ 
ity with the conciliation and arbitration system, is only mentioned 
occasionally when necessary for the sake of clarity. The subject 
has already been dealt with in a separate publication of the Inter¬ 
national Laboiu’ Office to which the reader may be referred for 
fuller particulars 

The study now published is divided into two parts. The first, 
entitled General Problems of Conciliation and Arbitration 
consists of a systematic international survey of conciliation and 
arbitration in the settlement of collective disputes. It aims at 
showing, by the method of comparative law, the variations in the 
regulations of the different countries, which range from simple 
conciliation and investigation to compulsory arbitration and the 
compulsory enforcement of arbitration awards. 

The second part, entitled “ Conciliation and Arbitration in the 
Different Countries ”, describes in the form of monographs the 
law in force on the subject of conciliation and arbitration in fifty 
States. While the first part thus gives a general idea of the 
regulations in individual States and aims at an orderly arrange¬ 
ment of the problems involved, the second part contains the material 
on which the general survey is based. 

The various monographs have been prepared on as uniform a 


^ International Labour Office : Minimum Wage-Fixing Machinery, Studies 
and Reports, Series D. (Wages and Hours of Work), No. 17. Geneva, 1927. 



VI 


PEBFACB 


plan as was possible in view of the special nature of the laws and 
regulations analysed for each country. The first section of each 
monograph discusses the economic background and the history 
of legislation on conciliation and arbitration. The second deals 
with the regulations in force, and the third describes the opinions 
of those concerned and gives statistics of labour disputes and their 
settlement. The more important monographs conclude with a 
fourth section briefly summarising the main features of the study. 

It has been thought expedient to group the monpgraphs on 
geographical lines similar to those used for the series of studies 
on freedom of association The fact is that between the subject 
of these studies and that of the present report there are many 
points of contact, as will appear moreover from the frequent 
references made in the course of this work to the studies on freedom 
of association. The order adopted here has a further advantage 
over the alphabetical order in that it groups the countries more 
or less according to the similarity of their systems of regulation 
and thus conduces to a more methodical arrangement of the volume. 

It is inevitable that in works of this kind, covering a very 
large number of countries, a considerable interval of time may 
separate the completion of some of the studies. In order to prevent 
repeated revision of those completed earlier, events subsequent 
to their completion have been summarised in appendices following 
each study. 


' Intbunational IiABOub OvnoB ; Freedom of AasocicUion, 6 volumes. Studies 
and Keports, Series A, Nos. 28-32. 
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GENERAL PROBLEMS 

OF 

CONCILIATION AND ARBITRATION 




CHAPTER 1 


INTRODUCTION 


The Nature and Purpose op Conciliation and Arbitration 

Conciliation and arbitration, like all other phenomena in the 
economic and legal spheres, have their historical antecedents. 
This is, however, no place to consider the historical aspect of the 
question, which is dealt with in the monographs on the various 
countries in so far as is necessary for an understanding of the 
situation. A few brief introductory remarks on the principles of 
the matter must suffice. 

Differences of opinion between employers and workers with 
regard to wages and other labour conditions have in the nature 
of things existed ever since the distinction arose between the 
capital-holding employer and the wage learner who is more or 
less dependent on capital. The community and the State, however, 
did not feel called upon to intervene in the settlement of these 
differences until they ceased to be confined to individual employers 
and workers and developed into struggles between organised 
groups. 

There is no need to examine the warrant for assuming that 
labour disputes of this type existed in the latter days of the Roman 
Empire. It is certain, at least, that when the guilds were gradually 
losing their power in the Middle Ages, such disputes occurred 
between associations of masters and associations of journeymen. 
Even at that early date notable efforts were made towards establish¬ 
ing systems of conciliation as soon as the harmful effects of these 
disputes on the trade itself and on the community had been 
realised. But it was only in the early nineteenth century, when 
technical progress led to large-scale production in England, that 
a working class capable of combining came into existence. At 
a later date, the employers organised to meet the workers’ 
unions. Modern trade disputes, which are the expression of the 
struggle between capital and labour for the distribution of the 
product of industry, generally take the form of conflicts between 
such trade organisations. 
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It is necessary first of all to distinguish the types of disputes 
which are dealt with by conciliation and arbitration and which 
are therefore considered in the present enquiry. In order to do 
so, it will be advisable, for the sake of clarity, to make a few 
general remarks on the position of conciliation and arbitration 
within the framework of labour law and social policy. Every 
system of law is in a state of constant flux so that it may be applied 
to varying conditions of life and society. This is very clearly 
seen in the case of labour law, many essential parts of which appear 
at present, like international law, to be developing rapidly. It is, 
indeed, only gradually that the special nature of labour law is 
being generally recognised. The civil law of most of the important 
States of the world, often framed entirely for the individual and 
his needs and thus strongly influenced by Roman law, is not 
capable of dealing with new legal problems arising out of the 
change in the conditions in important industrial countries with 
their huge masses of workers. 

Now that the laissez-faire attitude to economic and political 
problems has been abandoned, there arc no difficulties of principle 
in the way of State legislation in the field of labour protection 
in the strict sense (regulation of hours of work, the Sunday rest, 
shop closing, accident prevention) and in the field of social in¬ 
surance. There are, however, at present grave difficulties in the 
adoption of new legal forms when the State finds it necessary to 
introduce regulations or rules of procedure which encroach upon 
the domain of existing civil or private law. This occurs particularly 
in the case of labour law, in the narrower sense of the term, the 
more so since it has not yet been universally recognised as a separate 
branch of law. The recognition of the peculiar legal nature of 
individual and collective labour agreements, labour jurisdiction 
and conciliation and arbitration procedure are cases in point. 
Whereas the special law on the individual contract of service and 
its counterpart in the sphere of procedure — labour jurisdiction — 
can still to a great extent be connected up with civil law and the 
corresponding law of procedure and can therefore find some 
support in existing regulations, there are much greater difficulties 
with regard to collective labour agreements and conciliation and 
arbitration. In this case, the collective nature of the new type 
of labour law is particularly clear, and as a result the older forms 
and systems of law prove inadequate. While the legal system 
gives the individuals concerned and their associations the means, 
in the form of collective agreements, of regulating their legal 
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relationships, to a great extent independently, the task of the 
conciliation and arbitration system, in cases where the parties 
for some reason are unable to regulate matters on their own 
account, is, typically, to assist them by measures which may be 
taken by the parties themselves or by the authorities. In the 
effort to achieve such ordered relationships, generally by the 
conclusion of collective agreements, either by common consent 
or with the help of external institutions, we see in a nutshell the 
origin and development of labour law. The function of conciliation 
and arbitration can, therefore, be compared in some sort to the 
functions of the Roman praetor, who created law by his edicts. 
This position of the conciliation and arbitration system in the 
wider field of labour law at once shows the difficulties and the 
importance of its task. Rightly understood, it should be the 
means of helping those concerned to arrive at some legal method 
for regulating their economic and social life whenever difficulties 
occur which prevent them from succeeding without external 
assistance. The appropriate settlement of working conditions, 
which constitute the main subject to be regulated, is a very impor¬ 
tant factor for the employer in the success of his undertaking, but 
for the worker it means the very basis of his existence. One would, 
therefore, expect that it would be the obvious desire of both 
parties to regulate these (conditions by peaceful means and to 
avoid open conflict, the outcome of which must be uncertain 
and the losses often extensive. In many countries where collective 
labour law has not yet taken concrete legislative form, this function 
of the conciliation and arbitration system in the maintenance of 
industrial peace is specially emphasised 

From what has been said, the general nature of the trade 
disputes which are dealt with by conciliation and arbitration 
should be clear. The scope of the present work cannot be ade¬ 
quately defined without some further explanation of the nature 
of these disputes. 

The term ‘‘ trade disputes ’’ includes several different concepts 
which must be clearly distinguished from each other. It includes 
first of all disputes between employers and workers arising out 
of the individual contract of employment. These are generally 
dealt with by the normal procedure laid down in the existing 
legal system. In many cases a special form of procedure, in the 
shape of labour courts, has been instituted to deal with disputes 


^ Cf. below, especially pp. 77 ot seq.. 
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of this type. This group will, in principle, be ignored in the present 
enquiry, which is concerned solely with so-called collective disputes, 
that is to say, disputes between groups of persons, generally 
employers and workers’ organisations, which are not conflicts 
concerning legal rights like the individual disputes but rather 
trials of strength (for the adjustment of conflicting interests) 
arising out of the settlement of working conditions (hours, wages, 
etc.). For the settlement of collective disputes of this kind it is 
not a question of applying and interpreting existing law, but 
rather of finding first of all the equitable basis according to which 
these disputes should be regulated. The aim of each party is to 
make the standard as favourable for itself as possible, as for in¬ 
stance when a workers’ organisation endeavours to obtain the 
highest possible level of wages. In essence, this is the same dis¬ 
tinction as is made in international law between legal disputes on 
the one hand and political disputes or struggles for power on the 
other. 

Any procedure for the prevention or settlement of such collec¬ 
tive disputes must therefore endeavour to arrive at a compromise 
between the reasonable claims of each party and thus lead both 
parties to a voluntary agreement for the regulation of working 
conditions, generally in the form of a collective agreement. This 
may be done by making a formal proposal to the parties for an 
agreement or by the issue of an award which it may or may not 
be compulsory for the parties to accept. The German Conciliation 
Order expressly refers to this as the purpose of conciliation when 
it says : 

Conciliation committees and conciliators shall assist in the conclusion 
of collective agreements (collective contracts and works agreements) 

It is true that collective disputes may also be “ disputes on 
rights ”, and such disputes tend to play a more and more important 
part in modern labour law. These will include first of all legal 
disputes arising out of the collective agreement between the 
parties with regard to the interpretation or the existence of such 
an agreement. In Sweden, for example, a special Act of 22 June 
1928 2 instituted a procedure for dealing with such disputes, and 
in Germany these collective disputes on rights are dealt with by 

^ Section 3 of the Conciliation Order of 30 October 1923 (Legislative Series, 
1923, Gor. 6). Whether it is desirable to restrict the task of conciliation to this one 
point is a question which is still being widely discussed in Germany. 

* Legislative Series, 1928, Swe. 3. 
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the same labour tribunals which are competent to deal with indi¬ 
vidual disputes. 

The above distinction between individual and collective dis¬ 
putes on rights on the one hand and disputes on collective interests 
(for adjusting the balance of power between the parties) on the 
other hand is by no means recognised or expressed in the legis¬ 
lation concerning such disputes in every country. In many cases 
the same procedure is adopted for settling both types. It will 
therefore be necessary in the course of this investigation to refer 
occasionally to disputes on rights between individuals or groups 
as well as to disputes on collective interests, which are considered 
as being trade disputes in the narrower sense of the term. It must 
however be emphasised that in principle this study deals solely 
with the settlement of industrial disputes between conflicting 
interests. It is only in the case of such disputes that the con¬ 
ciliation and arbitration system shows its peculiar characteristics, 
and it is just in these cases, where the battle is fought out with 
extraordinary tenacity and bitterness because the vital interests 
of powerful groups in the community are at stake, that the neces¬ 
sity for conciliation machinery makes itself urgently felt. The 
initiative in creating such machinery may be taken by the parties 
themselves or by the State, which intervenes in order to protect 
itself, its economic system and its citizens from the dangers 
involved in such disputes. In view of the close economic connec¬ 
tion between States in the modern world, these collective disputes 
and the open conflict which follows if conciliation fails, constitute 
a problem of international importance. Any disturbance in the 
normal production of commodities and the consequent shortage, 
as well as the loss of purchasing power of the individuals concerned, 
must inevitably affect not only the national economic system of the 
State involved but to a greater or less extent also the world market 
and all countries connected with it. That shows the international 
character of the problem and makes it clear that the prevention 
and settlement of trade disputes, which are nothing more or less 
than a form of economic warfare between two of the parties 
concerned in production, constitutes a problem which it may not 
prove possible to solve by the adoption of uniform international 
procedure, but which humanity must, for the sake of international 
economic progress and the welfare of the workers which is dependent 
on such progress, earnestly strive to solve in the national sphere. 

The purpose of conciliation and arbitration, therefore, is to imite 
the conflicting social groups of employers and wage earners to 



8 


GENERAL PROBLEMS 


a unity of effort. This is generally attempted not through indi¬ 
viduals but through the groups as represented in their industrial 
associations. 

This task combines economic policy and social policy, because 
the settlement of working conditions has a double aspect. It may 
be studied from the point of view of the worker who is concerned 
about his social position, or from the point of view of the economic 
system as a factor affecting economic conditions. Conciliation 
and arbitration procedure has been described as a kind of ‘‘ flying 
ambulance squad ” which appears wherever a collision occurs 
between the interests of workers and employers which threatens 
to disturb their harmonious productive activity^. In doing so 
it covers each danger-spot where a clash of interests might occur 
with a network of legal regulations and thus helps towards a 
peaceful settlement. The conciliation and arbitration system, how¬ 
ever regulated, and its ultimate aim — the collective agreement — 
therefore stand side by side at the very centre of the new creative 
efforts in the field of labour law. This fact in itself is sufficient 
to show the difficulty inh r. nt in this mechanism and at the 
same time its very great value. 

The Main Differences between Importanp SysteMvS : 

The Methods of Conciliation and Arbitration 

A great variety of methods has been adopted in different 
countries for the prevention and settlement of collective disputes 
by means of conciliation and arbitration. This diversity is 
indeed confusing, and at first sight it would appear imj)ossible 
to attempt any classification. At the same time the systems - - 
in so far as systems can be said to exist — must be to a certain 
extent arranged and classified if we are to make an international 
comparison between them. Such a classification, the details of 
which will be explained later, is all the more necessary because 
the variety in the systems is by no means the result of chance, 
but has its deeper roots in political and legal conditions and in the 
social psychology of each nation. 

^ Weddioen : “ Angtwandto Theories der Schliclitung ”, in Jahrbuch fur 
Nationalskonomie und Statistik, Mandi 1029. A summary of various opinions as 
to the nature and purpose ot arbitration and conciliation, along with the authors’ 
own opinions, will be found in Freytag : Die sozialpolitische Schlichtimg, Vcrsuch 
einer systemaiischen Erfassung des Schlichtungsgcdankcns, pp. 29 ot seq. (Leipzig, 
1930). The same volume also contains information concerning the bibliography 
of the subject. A further discussion of the principle will be found in the concluding 
chapter of this study. 
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In all highly industrialised States the problem of the central 
purpose of conciliation and arbitration is bound to arise in some 
form or other in connection with the settlement of collective 
disputes. The procedure may be used merely to give the parties 
unbiased assistance in regulating their relationships and conclud¬ 
ing collective agreements, t Imay, on the other hand, be employed 
as a form of governmental — that is, political — influence in a 
definite direction (e.g. to raise wages or restrict hours of work) 
on the regulation of working conditions and the contents of collec¬ 
tive agreements. 

A general survey of the regulations in different countries will 
show that there is a difference of principle between two groups. 
On the one hand, we find systems which are intended merely 
to strengthen the desire for an understanding between the parties 
and help them to an agreement, either with or without State aid. 
This may be called voluntary conciliation. On the other hand, 
there are systems which under certain conditions, generally after 
voluntary conciliation has failed, provide for compulsory State 
intervention in fixing working conditions and supervising the 
maintenance of industrial peace. These may be called compulsory 
arbitration systems. Jt will be seen later that each type exists 
in many varieties with a number of intei‘mediate forms. 

In most States, when efforts were first made to prevent and 
settle trade disputes, the initial step was based on the principle of 
conciliation, and there was no talk of compulsory State intervention 
except in so far as such intervention was already possible in 
connection with the restriction of the right of combination. 
Great Britain was the first country in which conciliation on a 
voluntary basis was extensively developed, being supplemented 
and encouraged in many directions, although not entirely system¬ 
atised, by certain State institutions. It is probably due to 
the traditional distrust which the English-speaking nations have 
shown for State intervention in legal and economic questions 
that other important English-speaking countries, such as the 
United States of America and Canada (although with certain 
reservations in this latter case), have adhered strictly to the 
principle of conciliation. The legislation in the Union of South 
Africa, although obviously modelled on the Canadian system, 
departs from this principle in several essential points, while in 
Australia and New Zealand the emphasis has throughout been 
laid on compulsory arbitration. Among the other countries 
which have maintained the principle of conciliation mention may 
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be made of Austria, Belgium (with a reservation to be referred 
to later), Czechoslovakia, Denmark, Prance, Japan, the Nether¬ 
lands, Poland, Sweden (special regulations for collective disputes 
on rights) and Switzerland. 

The other countries which have regulated their conciliation 
and arbitration systems have to a greater or less extent applied 
the system of State intervention, either as an exceptional measure 
(e.g. only in public utility undertakings, or for disputes affecting 
the community as a whole) or as a general rule. The chief of these 
countries are Australia, with most of its separate States, Grermany, 
Italy, New Zealand, Rumania and Russia. 

In spite of the differences between the systems, which can 
only be briefly referred to here, there are certain similar stages 
in the procedure in every country which arise out of the nature 
of the question. As a rule two main stages can be distinguished 
in the procedure. The dispute reaches the first stage of the procedure 
when it has so develoi)ed that certain special bodies, set up to 
undertake conciliation negotiations, begin to deal with it. At 
this stage there is as a rule no open conflict (strike or lock-out). 
In countries which have conciliation and arbitration boards created 
by agreement in particular industries and also State institutions 
for dealing with labour disputes, conciliation proceedings which 
prove unsuccessful before the private boards may be continued 
by the official boards. This stage, in which the procedure is gene¬ 
rally carried out without any compulsion and by informal nego¬ 
tiation, sometimes by an impartial chairman of the board, may 
be described as the conciliation stage. If no success is achieved, 
there is generally, but not always, another possibility of bringing 
the parties to an agreement. One or more referees, either without 
or with the duly prescribed collaboration of representatives or 
agents of the parties or persons specially comi)etent in the questions 
involved {ex officio in the case of official procedure), propose to 
the parties a formula on the basis of which it is hoped they may 
be able to agree. It is sometimes decided in advance that the 
parties will accept this proposal, which is generally referred to 
as an award. This section of the procedure may be called the 
arbitration stage. What distinguishes it from the conciliation 
stage is the fact that there is a definitely expressed formula or 
award which has a certain affinity to a legal judgment. It will 
be seen later that systems which provide for the compulsory 
enforcement of the decisions of conciliation or arbitration boards 
naturally employ this form of award. There is no need to emphasise 
the fact that the distinction between the two stages of the procedure 
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— conciliation on the one hand and arbitration on the other — 
is intended merely as a theoretical guiding line. In practice the 
procedure often moves from one stage to another without any 
visible interruption, and the same bodies may be responsible in 
both cases, although there is a material difference between their 
two functions. It should be noted that the countries which do 
not make the enforcement of conciliation proposals or arbitration 
awards compulsory feel and make a clear distinction between 
these two stages. 

It will at once be obvious that at both stages, and particularly 
for arbitration purposes, a clear recognition of the facts, and parti¬ 
cularly of the economic situation and the respective strength of 
the parties to the dispute, must be of great importance. In the 
English-speaking countries particularly it has been realised that 
in complicated cases it is difficult to obtain such a knowledge of 
the facts in the course of the conciliation or arbitration procedure, 
and consequently, if a thorough enquiry appears necessary, a si)ecial 
procedure is applied by which the actual situation can be clearly 
brought to light by unbiased observers. This enquiry procedure 
may be instituted when conciliation i)roves fruitless. It is also 
possible, however, even after arbitration has failed and the parties 
refuse to accept the award. The purpose of this procedure is 
usually to make the facts of the case known to public opinion, 
which can then decide for itself. This means that a certain pressure 
is brought to bear on the parties which may lead them to an 
agreement or which may pave the way for fresh attempts at 
conciliation or arbitration. Such further attempts will be based 
on the objective facts revealed by the enquiry ; the atmosphere 
will be calmer and there will be greater chances of success. 

This procedure, therefore, docs not really differ in essentials 
from conciliation and arbitration ; it is merely that one important 
question, which has always to be settled during difficult cases, 
is dealt with separately so as to ensure adequate treatment. This 
view is not altered by the fact that, when objective facts are revealed 
by such a procedure of enquiry, conciliation or arbitration often 
becomes unnecessary because the parties may come to an agree¬ 
ment on the basis of the revealed facts. Nevertheless in the following 
pages it will be wiser to consider the system of enquiry as a separate 
stage or type of procedure along with conciliation and arbitration, 
since it has an importance all its own in many countries.' 

The difference between the concepts conciliation, arbitration 
and enquiry must be thoroughly appreciated in order to follow 
the argument of the ensuing pages. 
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The methods adopted in conciliation and arbitration systems 
in order to achieve their purpose can best be studied not by a 
direct comparison of all the various systems but by tracing the 
development of the procedure from the institution of the con¬ 
ciliation and arbitration boards until its conclusion and the appli¬ 
cation of any decisions which may have been arrived at. At the 
same time a comparison will be made between the methods adopted 
in dealing with the various problems arising at different stages of 
the procedure in various countries. In this way, the numerous 
differences between the systems will be most clearly recognised. 
It will be found, as was already mentioned, that there are many 
intermediate stages, differing very slightly from each other, 
between the i>ure conciliation method and the compulsory arbi¬ 
tration system (e.g. Great Britain on the one hand and Australia 
on the other). It might be said that every intermediate type can 
be found, from the principle of the open market to the wage board 
system. In reality, therefore, the difference between the various 
types is not fundamental, although at the same time there are 
these wide extremes 

The comparative analysis which begins in the following chapter 
will therefore be appropriately subdivided as far as may be found 
necessary. 

In the section dealing with the organs of conciliation and 
arbitration a comparative survey will be given of the different 
types of olficial boards and boards set up by the parties concerned, 
their organisation and composition and their territorial and material 
competence. Even at this stage an interesting progression may 
be observed from the mere permission granted by the 8tate to 
the parties coiicerned to institute conciliation boards, through 
the stage of olficial support, to that of State initiative in setting 
up and regulating in detail permanent governmental or other 
authorities for the purpose. An important point in this connection 
is the way in which the relationships between official and voluntary 
conciliation and arbitration boards are regulated. 

The next part of the study will deal with the position of the 
parties with regard to the institution of proceedings and such 
questions as the right to be a party to conciliation and arbitration 
proceedmgs, the right to be heard before conciliation or arbitration 
boards, the persons entitled to apply for such proceedings in any 
particular case and the right of representation of the parties. It 
is clear that the first of these points, namely, the right to make 


^ On this point the reader is referred to Chapter VH, particularly pp. 130 et s 
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use of conciliation and arbitration machinery or to be subject to 
the application of such machinery, is extremely important. The 
finding of a satisfactory solution and the form of this .solution 
are bound to have an influence on the nature and success of the 
whole procedure. There must obviously be a great difference 
in the results according to whether the persons who may make 
use of the machinery are individuals, or temporary ad hoc asso¬ 
ciations of persons without responsibility, or well-disciplined 
industrial associations, or again only such associations as fulfil 
certain conditions, or perhaps even only monopoly associations 
(as in Italy). Compared with this point the other three are relatively 
unimportant and are mentioned here merely for the sake of 
completeness. 

This comparative survey of the machinery and the parties 
will be followed by a discussion of the way in which proceedings 
are instituted. This includes questions such as the method of 
applying to a conciliation or arbitration board, the formalities to 
be complied with, the possibility of comi)ulsory reference and 
various other conditions nffectii g the activity of the conciliation 
or arbitration bodies, such as the possibility of steps being taken 
ex officio even contrary to the wishes of the parties concerned. 
It will be seen that even at this stage in the procedure, when the 
parties are entirely free to make use of the conciliation and arbitra * 
tion machinery, there is, nevertheless, a certain compulsion on 
the dissatisfied party to attempt negotiations before proceeding 
to open conflict. In this connection reference will be made to the 
important question of the obligation not to stop work prior to or 
pending reference to a board, for which provision is made in many 
countries, sometimes under penal guarantees (e.g. Belgium 
Canada 2, Norway^). Other questions concerning the legal regu¬ 
lations to be observed when a dispute before a conciliation or 
arbitration board is pending will also be discussed. 

The description of the various stages of the proceedings and 
the principles on which they are based will bring out more clearly 
the diversity of the means employed and the degree to which 
they are applied in different cases. A number of questions call 
for discussion at this point. The examination of certain problems 
with regard to the limitation of the field of activity of conciliation 
and arbitration, to which brief reference was already made and 


^ Order of 6 May 1926, sections 15 et seq. (Legislative Series, 1926, Bel. 6). 

* Act of 12 June 1925,sections 56 et seq. {ibid., 1925, Can. 1). 

» Act of 5 May 1927, section 6 (3), {ibid., 1927, Nor. 1). 

* Cf. pp. 6 ot seq. 
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in particular the limitation of their activity to the encouragement 
of collective agreements, will be followed by a comparative analysis 
of the formalities required, the necessity of taking notice of and 
the obligation to appear before the board, to supply information, 
to negotiate and to give evidence, as they are dealt with in the 
legislation of different countries. A description will then be given 
of the way in which and the extent to which certain basic principles 
have been applied in different countries so as to further conciliation 
and the issue of arbitration awards. Among those it will suffice 
to refer to the following recognised principles of civil or penal 
procedure : informality or formality ; proceedings conducted ex 
officio or by the parties ; enquiry or negotiation ; the existence 
or otherwise of rules of evidence ; whether the proceedings before 
the board should be public, oral, direct or the contrary ; finally, 
the question of costs. 

The last point to be considered is that of the conclusion of the 
proceedings and the application of any decision which may be 
arrived at by the conciliation or arbitration board. Here the 
differences (in the choice of method) between conciliation and 
arbitration in various countries will be clearly apparent. The 
description of the method by which the conciliation proposal or 
the arbitration award is arrived at, its form, content and legal 
character, will be followed by a discussion of the complex of 
problems connected with the enforcement of the award or other 
decision ; these have already been briefly touched upon in the 
section of the introduction dealing with the contrast between 
conciliation systems and compulsory arbitration systems. Further¬ 
more, special attention must be paid to the acceptance or rejection 
of the award, the power to declare it binding on the parties in 
advance or subsequently, the civil or penal guarantees for its 
observance, other forms of pressure or compulsion and the right 
of appeal where such exists. 

The following chapters will be devoted to a more detailed 
study of the various methods of conciliation and arbitration 
along the lines of the plan briefly sketched above. After a short 
discussion of the principles which have led the State, employers 
and workers to favour conciliation or arbitration, as the case may 
be, the volume will close with certain conclusions which may be 
drawn from the comparison of the various national systems of 
legislation. 



CHAPTER n 


THE SETTLEMENT OF LABOUR DISPUTES: INDEPEN¬ 
DENT AND OFFICIAL CONCILIATION AND ARBITRATION 
MACHINERY — INSTITUTIONS FOR THE SETTLEMENT 
OF DISPUTES 


A, — Independent and Official Conciliation and Arbitration 

Machinery 

Undoubtedly the best basis for a smoothly working conciliation 
and arbitration system is provided by well-organised and responsible 
trade organisations which have mastered their duties. It is 
therefore natural that in the oldest industrial State of the modern 
type, England, many and varied arrangements for conciliation 
and arbitration should have been created by the parties concerned, 
in close connection with the development of a system of collective 
agreements. The toleration and tacit recognition of the trade 
organisations, even though due at first perhaps to indifference, 
was necessary in order that such machinery could be created and 
permitted to function. For the independent regulation of conditions 
of employment by negotiations between the associations of the 
occupational groups concerned and the creation of machinery for 
the settlement of labour disputes definitely transcend private 
interests; and are in fact a form of political activity which was 
originally by no means universally permitted. The stage of tacit 
toleration of activities of this sort and — as far as our subject is 
concerned — the stage in which the State simply permitted the 
interested parties to create machinery for the avoidance and 
settlement of disputes have now been passed in almost every 
country in which questions of conciliation and arbitration are of 
any practical importance. It is true that there may be echoes 
of the past in the legislation of some countries, for instance, 
section 2 of the Belgian Order of 5 May 1926 on arbitration and 
conciliation committees^ which permits the establishment of such 
machinery by the parties concerned and yet prescribes that the 
voluntary committees must be approved by the competent Minister 


^ Legislative Series, 1926, Bel. 5. 
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in order to be allowed to exercise certain functions. The Order 
justifies itself however, by giving the machinery a quasi-official 
position which will be described later and by providing that the 
State shall bear the administrative costs (section 18, subsection 2). 
The same is true of the independent machinery (industrial councils) 
of the South African Conciliation Act of 26 March 1924 ^ (see 
section 2). There is no need to go into further detail on this 
subject^ since even the English-speaking countries, whose 
inhabitants as a rule much prefer private initiative to State inter¬ 
vention, have almost entirely adopted the system of putting 
official machinery at the disposal of the parties concerned in the 
dispute, at their own request, if the efforts of the parties themselves 
are unsuccessful ; and therefore it is no longer a question of 
mere toleration of indepei dent ma^ hin ry. On the contrary, there 
is everywhere an increasing tendency to promote the official 
settlement of disputes, and to deal with them by official machinery 
specially framed for the purpose. It is impossible to say in general 
to what extent this is a step forward ; the question must be 
decided according to the prevailing conditions in each country. 
A carefully constructed official conciliation and arbitration system 
is, for instance, necessary in a country where the parties are so 
indequatelj organised that collective regulation of labour conditions 
would otherwise be impossible. Under such circumstances, the 
official institution can also educate the population to form trade 
organisations and train these to prevent and settle collective 
disputes. In any case, however, it may be assumed that carefully 
constructed and well-applied machinery for the independent action 
of the parties concerned is particularly suitable for the purpose 
of arriving at decisions by conciliation or arbitration and of settling 
labour differences before they have become actual disputes or 
open conflicts. It is also probably the best preliminary to an 
efficient official conciliation and arbitration system, sii ce as far as 
possible it weeds out all disputes for which official intervention 
is not needed and may perhaps be less suitable, being more difficult 
to adapt to the particular needs of each individual industry. 
Conciliation and arbitration machinery independently established 
by the parties concerned does in fact continue to play an important 
part despite the above-mentioned tendency towards the expansion 
of the corresponding official institutions, though this importance 
varies in different countries. It is easy to distinguish between 


1 Ibid,, 1924, S.A. 1. 
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countries in which the weight of responsibility for the avoidance 
and settlement of labour disputes lies on the independent machinery 
of the parties concerned, and those in which official institutions are 
the more important. Great Britain, the United States, Canada and 
perhaps South Africa are the principal countries which belong to 
the former group, though in the last-named this machinery is 
already taking on quasi-official features. In these countries the 
working of independent conciliation and arbitration machinery 
takes precedence of that of the State as a matter of course — a 
fact which is explicitly mentioned in section 2, subsection 4, of 
the British Industrial Courts Act 

The second group comprises the countries in which, though 
most cases are dealt with by the official institutions, independent 
machinery exists side by side with it, settles a proportion of the 
differences, and is officially encouraged and supported. This 
encouragement can go to the length of giving the independent 
machinery certain privileges which raise it to a quasi-official status, 
so that it then takes the place of official institutions. This is true, 
for instance, of the approved conciliation and arbitration com¬ 
mittees in Belgium (comitea litres de conciliation et arbitrage 
agrUs par le Ministre de Vindustrie). Countries such as Austria, 
Denmark, Finland, Germany, the Netherlands, Sweden and 
Switzerland also belong to this group. Official bodies have to 
remain inactive in all cases where independent machinery exists 
and the possibilities of conciliation or arbitration through it are 
not yet exhausted. This is the case in Germany, where, according 
to the second Order for the Administration of the Conciliation 
Order of 30 October 1923 (see section 9), “ the action of 
independent conciliation and arbitration bodies have precedence 
of conciliation committees ^ and of conciliators ®. If, despite the 
competence of an independent body, a conciliation committee or 
a conciliator is called in, the latter must refer the dispute to the 
competent body and inform the parties of such action. ” A similar 
procedure is provided for according to section 7 of the above- 
mentioned Belgian Order, the Netherlands Act on labour disputes 
of 4 May 1923 and the Danish Act of 21 December 1921 as 
amended on 26 February 1927 In the corresponding Acta in 


'^Legislative Series, 1920, G.B. 1. 

^ l.e. the official conciliation institutions, 

* l.e. the official conciliators. 

* Legislative Series, 1923, Neth. 1, section 7. 

* Ibid., 1927, Den. 1, section 4. 
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Finland of 21 March 1925^, Sweden of 28 May 1920 2 , and 
Switzerland provisions of this nature are also to be found. 

Finally, a third group of States has no independent conciliation 
and arbitration system whatever, or only to a minor degree. The 
Australian States, Italy, New Zealand, Spain and the U.S.S.R. 
belong to this group. In Italy the recognised trade associations 
have become, as is well known, public bodies with a legal status 
largely equivalent to that of official institutions. According to the 
Act of 3 April 1926 ^ on the legal regulation of collective labour 
conditions, proceedings may not be instituted before the labour 
tribunal unless it is established that the federation to which the 
interested parties belong or the central co-ordinating body has 
attempted to secure an amicable settlement of the dispute and that 
this attempt has failed. This has, however, not yet led to the 
creation of permanent conciliation machinery to give effect to this 
provision, and in view of the legal status of the trade associations, 
it would be more official than independent in character. 

Besides the countries mentioned, all others in which industry 
is developed even to a small extent have passed legislation on 
conciliation and arbitration and created official institutions for the 
necessary procedure. Neither the names of these countries nor their 
legislation need be enumerated here. Their most interesting charac¬ 
teristics will be duly noted in the following comparative review®. 


B. — Conciliation and Arbitration Machinery 

General Observations 

A comparative review of the conciliation and arbitration 
machinery in the different countries may be limited in most 
cases to official or quasi-official bodies, for in these all the note¬ 
worthy characteristics of independent machinery are to be found. 
When it is advisable the latter will also be discussed. 

A few general ideas which arise concerning the formation and 
constitution of such machinery must first be dealt with. It need 
hardly be said that there is very great variety in this respect, 


^ Ibid.f 1926, Fin. 1, section 4, para. 3. 

^ Ibid., 1920, Swe. G-8, section 9. 

* Section 33 of the Federal Act of 18 June 1914, respecting work in factories 
{Basle Bulletin, Vol. IX, p. 269). 

* Legislative Series, 1926, It. 2, section 17, para. 2. 

*See also list of Acts in the Appendix at the end of this volume. 
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as will be sufficiently clear in the subsequent consideration of 
individual cases. It is, however, possible to discover certain 
representative features, and these may be remarked upon, though 
an exhaustive description is neither possible nor desirable. 

The first point is the separation of the body or bodies charged 
with conciliation and arbitration from the ordinary judicial autho¬ 
rities. Although the above-mentioned distinction between the ideas 
of conciliation and arbitration on the one hand and of the adminis¬ 
tration of justice on the other is not every where realised, most States 
have nevertheless for subjective and practical reasons dealt with 
the two subjects on different lines and have therefore usually 
entrusted them to different authorities. Evolution has, however, 
been necessary here, and is not yet everywhere complete. The special 
courts set up in a large number of countries, on which employej;^ 
and workers were represented and which gave decisions on indi¬ 
vidual trade disputes, originally undertook also the prevention 
and settlement of collective disputes — as, for instance, the former 
industrial and commercial courts in Germany (Acts of 22 July 
1890, 30 June 1901 and 0 July 1904). The German guilds, guild 
courts and seamen’s boards based on the Seamen’s Order also 
functioned in this way. The same is true of the former conditions 
in Italy, where, according to the Act of 15 June 1893, conciliation 
boards were attached to the industrial courts. On the other hand, 
it sometimes occurs that the conciliation and arbitration insti¬ 
tutions not only settle collective disxmtes but also work for friendly 
conciliation in individual differences — as, for instance, under 
the Austrian Act of 18 December 1919 ^ on the establishment of 
conciliation boards and on collective agreements, and in Great 
Britain and clearly also in other English-speaking countries, so far 
as an individual difference can lead to a strike or lock-out. 

On the whole, however, the basic policy of separate treatment 
of the administration of justice (application of law) on the one hand 
and the settlement of disputes (creation of law) on the other is 
almost everywhere either explicitly or implicitly recognised 2 . 
Despite the fact that the conciliation and arbitration institutions 
are often actually described as courts — as in Great Britain (indus¬ 
trial court) and Australia (arbitration court) — they are sharply 


^ Legislative SerieSy 1920, Aus. 1922. 

2 It must be rernombered in this connection that the application and the 
creation of law are not essentially distinct. In Anglo-Saxon law in particular, 
a judicial interpretation is at the same time often an addition to case law. But 
this question cannot be considered further here. 
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distinguished from the ordinary courts of law. In Italy the magis^ 
tratura del lavoro, which is the court of final appeal in matters of 
conciliation and arbitration, is part of the ordinary legal appeal 
machinery, but here too the separate nature of the dispute is 
explicitly recognised in the Act of 3 April 1926 which runs as 
follows : 

The court of appeal, acting as a tribunal in labour matters, shall 
issue decisions in conformity with the laws respecting the interpretation 
and carrjdng out of contracts, and in conformity with the principles 
of equity in the case of the fixing of new conditions of employment. •. 

Another important question may be briefly referred to here, 
namely, whether the conciliation and arbitration institutions are 
to be independent of the administrative (political) authorities, as 
in the case of the judiciary, etc., or, and to what extent, they have 
to take their directions from such authorities. This question will 
be referred to later on during the discussion of the choice of 
chairman and members of boards and their position, and its 
essential importance for conciliation and arbitration will be made 
clear^ during the enquiry into the place of compulsion in the 
procedure 

The principle of the separation of the settlement of disputes 
from legal procedure and the appointment of different authorities 
for each of the two functions is connected with that requiring the 
co-operation of the parties concerned, in many cases at every stage 
of the procedure. This is in itself no innovation as compared, for 
instance, with industrial courts (conseils de priid'hommes). The 
lay members of the board, if they may be so described in such 
matters, have not only to assist the jurist chairman in explaining 
and appraising the facts, but even more, with their knowledge of 
the strength of each party and their expert estimates of the social 
and industrial results of a settlement, they have to help him to 
discover a satisfactory compromise and persuade the parties 
concerned to accept it. They have often also to assist in the 
drafting of the proposal for conciliation, which, according to the 
legislation of some countries, is at the same time an arbitration 
award or judgment (Australia, Italy) or can be made one. In 
other words, the parties concerned are not, as in an individual 
dispute, simply the object of a legal decision, but in some form or 
other themselves take part in the creation of law. 


‘ Legislative Series, 1826, It. 2, section 16. 
* Cl. Chapter VII. 



THE SETTLEMENT OF LABOUR DISPUTES 21 


This co-operation of the parties concerned varies in the different 
countries. Also, in the successive stages of the procedure which 
have been differentiated above—preliminary negotiations, concilia¬ 
tion, arbitration, and at times (in Germany) the declaration that 
the award is binding — this co-operation takes different forms. 

It is possible to distinguish two types of co-operation of the 
parties concerned. They can act as parties, but at the same time 
as experts, who give the conciliation and arbitration body the 
necessary information concerning the facts, and who work together 
with it to discover a satisfactory solution ; the court or board in 
question then makes its conciliation proposal, its arbitration or 
other award alone, as is mostly the case in the Scandinavian 
countries. On the other hand, the co-operation of the parties 
can, and usually does, go so far that their participation is in some 
way provided for in the composition of the conciliation or arbitration 
body. In this case it is not usually the persons actually concerned 
in the dispute who are called upon to co-operate, but certain 
persons in some way closely connected with the industry in which 
the dispute is taking place, or otherwise experienced in industrial 
questions, but who may be expected to have a certain degree of 
impartiality in their judgment of the case in hand. There are two 
methods open. Such persons may either assist the conciliation 
and arbitration institution as expert advisers without the right to 
vote, or be full members of the board or court with the right to 
vote on the conciliation proposal or the award. In the latter case 
their rights and duties may take on a semi-official nature, and even 
approach those of a judge or of the chairman of a conciliation or 
arbitration institution. Under both systems the trade organisations 
are often called upon to co-operate in some form or other, and 
seem in fact to be very well suited to this purpose. The co-operation 
of interested persons as members of the conciliation or arbitration 
institution itself will naturally be most frequent in practice at the 
actual arbitration stage when, after negotiations or conciliation 
have been unsuccessful, it is necessary to issue a public proposal 
for conciliation or an award. At such a stage it is all the more 
important to ensure that the members of the institution who are 
drawn from the same circles as the parties are free from connection 
with or dependence upon such parties 

A further noteworthy measure which may be remarked in the 
conciliation and arbitration systems in many countries, parti- 


^ Cf., as to position of assessors, pp. 36 et seq. 
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cularly the United States and Great Britain (the Railways Act of 
19 August 1921 1) is the participation of representatives of the 
public, particularly of consumers, but also of public interests and 
the State in the shape of the co-operation of the Public Prosecutor 
or some similar official, as in the Italian magisiratura del lavoro, 
for instance. Arrangements of this kind spring from the idea that 
the public has the right to make its views heard and to exercise 
an influence in the prevention and settlement of labour disputes. It 
is perhaps not by chance that such procedure is principally to be 
found in countries which in general deprecate the exercise by the 
public authorities of a decisive influence in collective disputes 
between employers and workers. On the other hand, countries in 
which the authoritative intervention of the State is in some form 
or other permitted are more able to dispense with the special 
representation of consumers or the co-operation of the represen¬ 
tative of the general interests ; in such countries the official 
conciliation or arbitration body may bo expected to bear the 
interests of the public and of the State in mind. This idea is, for 
instance, plainly to be noticed in the section of the German Conci¬ 
liation Order defining the conditions under which an arbitration 
award is declared binding. It says ^ : 

If the award is not accepted by both parties, it may bo declared 
binding if the settlement contained therein appears just and reasonable, 
with duo consideration for the interests of both parties, and if its 
application is desirable for economic and social reasons. 

The practical result of this clause has been that the award is 
declared binding chiefly when the settlement it achieves seems to 
be in the general interests of the economic system or of the public. 
In Italy, where the influence of the State on the regulation of 
labour conditions is already so far-reaching, the law further provides 
that a State representative, the Public Prosecutor, shall take part 
in the proceedings, which may be explained by the whole tendency 
of Fascism to emphasise the idea of the State as the most important 
factor in life. It is difficult to decide to what extent the efforts to 
ensure the co-operation of the community as a whole by means of 
the representation of consumers or of the general public are suc¬ 
cessful. The fact that such methods are so far not extensively 
used, and that discussions of the development of conciliation and 


^ Legislative Series, 1921, G.B. 6. 
■ Part I, section 6. 
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arbitration procedure in different countries have practically ceased 
to mention them, seems to justify the assumption that their impor¬ 
tance and efficiency are not very highly valued. 

Special Features 

In the foregoing a distinction is made between various stages 
in the procedure: concihation, arbitration, and in some cases an 
additional stage, investigation or enquiry. A comparison of the 
formation and constitution of conciliation and arbitration boards 
or courts is made difficult by the fact that in many countries the 
same bodies function with unchanged membership for several 
or all of the stages, while in others different bodies deal with the 
different stages. In general, it may perhaps be assumed that 
enquiry is carried out by a special body in view of its special 
character. Its purpose is a thorough elucidation of the facts of the 
case ; it often requires considerable time and is therefore separated 
from the ordinary procedure, which is meant to yield speedy 
results. But arbitration is in many cases carried out by a different 
body from that which undertakes the conciliation. The latter 
is, as a rule, carried out by the same body that deals with the 
preliminary proceedings. 

Conciliation is certainly the type of procedure which is most 
common, because, wherever machinery for the friendly settlement 
of collective disputes exists, attempts are made to arrive at a 
decision by means of it before other methods are used. In many 
countries also, if conciliation fails, the means of achieving a settle¬ 
ment are exhausted. 

Permanence of the Machinery and its Competence 

Almost everywhere where conciliation and arbitration are 
regulated by law, permanent machinery has been set up, although 
the composition of the various bodies is certainly often left open, 
in particular in respect of the choice of persons according to the 
requirements of each particular case. In many countries, too, the 
legislative provisions merely lay down general principles for the 
composition, duties and powers of the board or court while their 
actual formation does not take place until a case arises, and 
sometimes only on special application to the competent authority, 
as in Canada for the establishment of boards of conciliation and 
investigation under the Industrial Disputes Investigation Act of 
1907. Even in such cases, however, the procedure to be followed 
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is laid down in detail. Often the chairman is permanent, while the 
other members are temporary, but here too the machinery as such 
may be regarded as permanent. 

In a general comparison of the law affecting these bodies, the 
purely practical question whether their competence is defined 
according to locality or to economic considerations (by industry, 
for instance) can be of little importance. There is much diversity 
in this respect. Private conciliation bodies are naturally connected 
as a rule with a certain industry, while permanent official bodies 
are usually organised on a geographical basis. The structure of 
the system of collective agreements in a country is also likely to 
have some influence ; where, as in Germany, the system is central¬ 
ised, that is to say, the scope of the agreements extends to a large 
number of undertakings, often not only in one but in several allied 
industries, the tendency will be for the conciliation machinery to 
have competence over a wider area for a specified group of indus¬ 
tries or branches of industry classed together for the purpose of 
collective agreements. This obviously happens when the concili¬ 
ation body is set up by the agreement. A significant example is 
that of the agreements so common in many countries which have 
achieved national uniformity for a certain industry, and then created 
conciliation machinery with a correspondingly wide competence 
(cf. the federal collective agreement for the German chemical 
industry with its conciliation machinery). It need hardly be 
pointed out that each method of defining competence may have 
its own advantages —the economic, in that it facilitates adaptation 
to the particular needs of the industry in question, the local, in 
that it facilitates a bird’s-eye view of the labour conditions of all 
industries in a certain district, which must itself be suitably defined. 
It must also be noted that the two methods may be combined and 
used to supplement one another. A local definition of competence 
will for instance make due allowance for economic considerations, 
and vice-versa. 

The Formation and Composition of Conciliation and Arbitration 

Bodies 

The formation and composition of conciliation and arbitration 
bodies is, on the other hand, a matter of great basic importance 
both for the further development of the procedure, the direction 
of which is in a certain degree dependent upon it, and naturally 
also for the success of the system. The mode of formation and 
composition of the court or board is often evidence of the attitude 
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of the country concerned to the whole question of conciliation and 
arbitration — that is, it shows the comparative strength of the 
ideas of State intervention in the relations between the parties on 
the one hand, and of the conception of free play for the activities 
and decisions of the parties on the other. If there are exact regula¬ 
tions in respect of the choice or the appointment of conciliators or 
any other members of the bodies, and of the qualities required of 
them, this denotes a tendency towards the first of these t 3 rpes of 
organisation ; but the fewer and less decisive such regulations are, 
the more certainly can a tendency towards the second type be 
assumed. It is also clear that the more the State intervenes in the 
regulation of disputes on collective interests, from the simple 
obligation to have recourse to the competent authority and to 
appear before it, up to the enforcement of its award on pain of 
a penalty under criminal or civil law, the more necessary is a 
careful, well-defined and detailed regulation of the procedure, 
including that of the selection and appointment of members of 
the institution. 

(a) Personal Requirements : Age, Impartiality, Independence, 
Discretion, Obligation to Serve 

As regards the composition and formation of conciliation and 
arbitration institutions, there are first of all a number of countries 
which in principle prefer the single conciliator to the board or 
committee. Among these are the Northern countries — Denmark, 
Finland, Norway and Sweden. The legislation of these States, 
however, permits the formation of a body of conciliators in parti¬ 
cularly difficult cases or when the parties explicitly require it ; 
this is achieved by the collaboration of several permanent conci¬ 
liators in a committee or by the formation of a conciliation board 
to which specially chosen and suitable persons are appointed 
ad hoc 

In other respects the same problems concerning selection, 
appointment, duties and powers arise in the case of a single con¬ 
ciliator as in that of the chairman of a body, except that the 
qualifications of a single conciliator, particularly with regard 
to independence of judgment, personality, sense of responsibility, 
expert knowledge and power of inspiring confidence in the hearts 
of the interested parties should perhaps be even greater than 

^ Motions 1 and 6 of the Danish Act, 1 and 3 of the Finnish Act, 27 and 31, 
para. 3, of the Norwegian Act, and 1 and 12 of the Swedish Act. 
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those required of the chairman of a body composed of a number 
of persons. 

The qualifications required of a conciliator by the legislation 
of the various countries may be divided into those of a general 
and those of a particular character. Civic integrity (possession 
of the full rights of a citizen), attainment of a certain age and 
nationality of the country in question are the principal require¬ 
ments in the former group, while in the latter possession of special 
experience in economic and social matters, training in the State 
service, judicial qualifications, and in general an official status 
may be mentioned. 

Finally, the steps to be taken to ensure the independence 
and impartiality of the conciliator are of importance. 

In all these respects, too, there, is very great diversity in the 
various countries. There may be a certain uniformity in the 
general qualifications required of the conciliator or the chairman 
of an institution ; for it is natural that everywhere only those 
persons are considered qualified whose reputation as citizens 
is blameless, whether this is expressly stipulated by law (cf. Nor¬ 
way 1) or not. It is natural, too, that a certain minimum age 
is required (in Norway 30 years, in France 25, in Colombia, however, 
only 21). The determination of the actual age limit is a matter 
of experience and judgment. The requirements in many countries, 
which are mentioned in more detail below, have the indirect 
result of excluding persons of too low an age. Conciliators must 
in many cases be citizens of the country in question (for instance, 
in Norway under the Act cited, in France under the new Bill, 
and in Colombia under the Act of 4 October 1920 on conciliation 
and arbitration This, too, is a comprehensible regulation, 
particularly in countries like Norway, where conciliators or 
chairmen of conciliation institutions have extensive powers and 
duties, though it is hardly probable that oven without such a 
regulation citizens of other States would be called to such posts 
in any considerable number 

The particular personal qualifications required of the con¬ 
ciliator are worthy of more detailed consideration. 

It is first of all self-evident that the task of conciliation is 
very largely psychological and calls for the art of handling men. 


^ Sections 27, para. 1 and 10, para. 3 of the Labour Disputes Act of 5 May 1927. 
^ Legislative Series^ 1920, Col. 1, section 6. 

® But cf. the corresponding Act of the Canton of Basle, which explicitly pro¬ 
vides for the appointment of foreigners, though only under certain conditions 
(see monograph on Switzerland on p. 212 below). 
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A conciliator who lacks this quality will never be equal to his 
task. There are certainly persons in whom it is innate ; in others 
it may be latent and can be developed, though State examinations 
are certainly not sufficient to discover this. But even if the 
final test of capacity can be only in actual exercise of the duties, 
many regulations aim at excluding in advance persons who are 
unsuitable because they lack certain specific qualifications. In 
some countries it is considered a good guarantee not to appoint 
a conciliator until the trade organisations have been consulted 
or even have given their agreement. This usually leads to the 
exclusion of all persons who do not possess the confidence of the 
parties, which is essential to satisfactory fulfilment of their duties. 
There are regulations of this sort in Denmark where the Per¬ 
manent Arbitration Court, which is composed jointly of employers 
and workers, makes the necessary proposals, and where it is also 
provided that at least one employers’ and one workers’ member 
of the Court must have agreed to the proposal. In Germany, 
‘‘ consideration is as far as possible given to the wishes of the 
industrial associations of employers and workers in the district 
when appointing the chairmen of conciliation committees 
The same is true in Canada under the Industrial Disputes 
Investigation Act, though here the provision refers only to 
appointments for individual cases. In practice, steps of this 
sort are often taken even in countries where there is no such legal 
provision. 

Many Acts provide that a conciliator may at any time be 
relieved of his duties, even if ho has a definite contract for a 
number of years. The object is to be able to replace without 
difficulty a person who has for any reason lost the confidence 
of the parties, possibly through no fault of his own. The Austrian^, 
German ® and Swedish ® provisions may be given as examples. 

Besides satisfying these requirements of law or custom as 
to his personal character, the conciliator must offer more material 
qualifications, that is to say, knowledge and experience of economic, 

^ Act of 21 Docomber 1921, as amended on 25 February 1927, section 1 
{Legislative Series^ 1927, Don. 1). 

2 Section 2 of the socond Order for the Administration of the Conciliation 
Order of 29 December 1923. 

® Legislative Series^ 1925, Can. 1, section 7. 

* Section 4 of the Act of 18 December 1919 rosj^cting conciliation boards and 
collective agreements {Legislative Series^ 1920, Aus. 22). 

® Sections 2 and 6 of the S3Cond Order for the Administration of the Concili¬ 
ation Order. 

® Section 1 of the Royal Notification of 31 December 1920 issued in pursuance 
of the Act of 28 May 1920 respecting conciliation in trade disputes {Legislative 
Series^ 1920, Swe. 6-8). 
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social and legal matters. The conciliation and arbitration laws 
of a number of countries contain special provisions on this point. 
Where such provisions exist, they are as a rule to be found in 
administrative regulations and the like, which are not always 
available to outsiders. 

The fact that according to many regulations conciliators are 
appointed by public authorities who have expert knowledge of 
the matters in hand, and are therefore in a position to judge the 
suitability of a person for the work of conciliator, also tends 
towards a satisfactory selection. For instance, the appointment 
of presidents of conciliation boards in Austria is in the hands of 
the Secretary of State for Justice, in consultation with the Secretary 
of State for Social Affairs ; in Germany the appointment of 
conciliators, who sometimes act also as arbitrators, is in the hands 
of the Federal Minister of Labour ; in Denmark, in those of the 
Permanent Arbitration Court, which is competent to deal with 
individual and collective labour disputes on rights and therefore 
possesses the necessary experience ; in other legislation (Finnish, 
Norwegian and Swedish, for instance), the King, Government, 
etc., nominally appoints the conciliators, but in practice the com¬ 
petent department for social affairs, i.c. the Ministry of Labour, 
etc., undoubtedly co-operates to a decisive degree, so that there 
is a similar guarantee of satisfactory selection. In many cases 
it is also provided that conciliators are under the supervision of 
the Ministry of Social Affairs or some other competent authority, 
from which it follows, if this is not already explicitly stated, that 
they are bound, if required, to report to that authority \ In 
so far as conciliators have an official or quasi-official position, 
as is the case in the Northern coimtries and Germany and Austria^, 
the obligation to report and supervision are generally matters 
of course. Naturally, in countries where, as is usual for instance 
in Australia, conciliators and arbitrators have a definitely judicial 
position, such supervision and obligation to report often lapse. 
It must be noted, however, that in the countries where there is 
such supervision it must also tend to promote a satisfactory 
choice of conciliators. 

In a number of countries it is provided that conciliators shall 


^ Examples are section 9 of the above-mentioned Royal Notification in 
Sweden, section 1 of the Finnish Act of 21 March 1926 respecting conciliation in 
collective labour disputes, section 2 of the Danish Act of 31 January 1927, and 
section 8 of the German Conciliation Order of 30 October 1923. 
a Cf. below, p. 29. 
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have previous official training, and in particular have qualified 
for the bench or the bar ; such a condition is regarded as the 
best guarantee of a satisfactory selection. There are regulations 
of this sort, for instance, in Norway ^ ; in Sweden so far as the 
appointment of special arbitrators under the Act of 28 May 1920 
is concerned, but not of the conciliators themselves under the 
general Act of the same date ; and, above all, in Australia and 
New Zealand. Mention may also be made of the Australian 
Commonwealth Act on conciliation and arbitration of 22 June 
1928 2, the Western Australian Act of 31 December 1925 the 
New South Wales Act of 18 March 1926 ^ and the South Australian 
Act of 6 January 1926 According to the New Zealand Act of 
1 October 1925 the regulation applies only to the Arbitration Court 
proper and not to the separately organised conciliation councils. 

In Rumania an official of the Ministry of Labour is in charge 
of conciliation. In practice it is, of course, very often the case, 
even when there is no legal provision to that effect, that specially 
suitable officials become conciliators. This practice is most common, 
as mentioned above, in countries in which the selection is in the hands 
of the higher labour or judicial authorities ; in Germany and 
Austria, for instance, there are, among the conciliators and chairmen 
of conciliation committees, many officials with administrative 
or judicial training. According to German law, conciliators, even 
when not officials, have the status of civil servants for the duration 
of their office, a fact which has the effect not only of introducing 
the obligation to make reports to superiors, but also — which is 
more important ■— of giving them a more independent and respected 
position in the eyes of the parties to the dispute 

The impartiality of the conciliator or chairman of the concilia¬ 
tion committee and his complete independence of the parties is a 
particularly important qualification, and is in most cases regarded 
as so essential that it is specifically laid down in the laws of many 
countries. As mentioned above, judicial competence is often 
required, and this is a provision which tends in the same direction. 
It will suffice to quote from the legislation of a few countries. The 

^ Section 27 (10) of the Act. 

2 Legislative Series, 1928, Austral. 2, section 12. 

^ Ibid., 1926, Austral. 12, section 43. 

* Ibid., 1926, Austral. 7, section 13. 

® Ibid., 1926, Austral. 1, sections 9-12. 

^ Ibid., 1925, N.Z. 1, section 64. 

Section 12 of the Act of 4 September 1920 {ibid., 1920, Rou. 4). 

• Sections 2 and 6 of the second Order for the Administration of the Conciliation 
Order. 
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British Industrial Courts Act ^ of 20 November 1919 says : “ The 
president of the court and the chairman of any division of the 
court shall be . . . one of the independent persons afore¬ 
said. ” The corresponding provision of the Norwegian Act 
prescribes that they “ must not be members of the executive 
committee of a trade union or an employers’ association, nor 
be permanent employees of such a union or association The 
Canadian Act of 28 March 1907 on the investigation of industrial 
disputes, as amended on 12 June 1925 2 , in providing for ad hoc conci¬ 
liation machinery lays down that “ no person shall act as a member 
of a board who has any direct pecuniary interest in the issue of 
a dispute referred to such board The very useful provision, 
also found elsewhere, that the chairman of the board is to be 
chosen by the two other members, helps to ensure the greatest 
possible impartiality on his part Furthermore, both the presi¬ 
dent and the other members must affii‘m on oath their readiness 
to act impartially 

The necessity of the impartiality of conciliators — that is to 
say, their freedom from connection with the parties to the disimte 
— is thus widely recognised, though there is not in every case a 
specific regulation to this effect; but the position of conciliators 
or members of conciliation institutions in respect of independence 
of the State varies greatly in the different countries. This is the 
first point at which the contrast between voluntary conciliation 
and compulsory arbitration, already mentioned in passing makes 
itself felt; a contrast that runs through the whole system of conci¬ 
liation and arbitration. Should the State put at the disposal of 
parties to disputes machinery for the peaceful settlement of their 
differences but otherwise refrain from exerting any influence 
on the progress and decision of such disputes ? This is not the place 
to answer this fundamental question with the fullness it deserves. 
It may be dealt with more effectively later, as part of the discussion 
of the most efficient forms of compulsion, in particular the declara¬ 
tion that arbitration awards and similar decisions are binding 
and their compulsory enforcement The question is mentioned 
here only in order to bring out the connection between the appar¬ 
ently unimportant matter of the independence of the conciliator 

^ Section J, No. 4. 

^ Legislative Series^ 1925, Can. 1. 

® Sections 7 and 8 of the Act. 

* Section 13 ; cf. also section 32 of the Norwegian Act. 

» Cf. p. 9. 

• Cf. p. 116 concerning the termination of the proceedings, and Chapter VII. 
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and the most disputed point in the whole system of conciliation 
and arbitration. It is in fact comprehensible that the degree of 
compulsion which, under the conciliation system, the State brings to 
bear on the progress and decision of disputes, should often have 
a certain effect on the position of the conciliator. The more 
detailed and exact the procedure and the greater the compulsion, 
ranging from the mere obligation to be a party to the proceedings 
and to ajjpear, to the declaration that the awards are binding and 
their compulsory enforcement, the more probable it is that the 
State will control the conciliators by stricter regulation of procedure 
and exert an increased influence on them and on the bodies set 
up. It must be noted, on the other hand, that in the very countries 
where a particularly far-going criminal or civil sanction guarantees 
the execution of awards (the Australian States, New Zealand and 
Italy), it is often regarded as important to make the conciliation, 
or rather in this case arbitration, institutions, and in i)articular 
the chairman, independent of »State influence, at least in cases of 
appeal 

In this connection it must suffice to note that evidently when 
the conciliator is more dependent on State influence, there is a 
greater possibility of political influence on the progress and decision 
of the dispute. That this is so is often disputed or not recognised ; 
sometimes, indeed, this result, which may be the oiatcome of actual 
circumstances and legal conditions, is contrary to intention, and 
it is sought to avert it. 

The question whether conciliators shall be independent of 
State authority or not is hardly ever put point-blank in practice, 
and there are very few clear regulations on the point. The German 
Conciliation Order of 30 October 1923 is an exception, for it says ^ : 

The Federal Minister of Labour may issue general guiding principles 
for the proceedings of conciliation committees and conciliators. Con¬ 
ciliation committees and conciliators shall decide individual cases 
independently, and shall not be bound by instructions. 

Though these general principles, which may, for instance, 
relate to the method of regulating wages or the restriction of hours 
of work, are to be regarded from the legal standpoint only as 
non-binding recommendations from the competent authority to 
the conciliators yet they are in fact respected by all conciliators 


^ Cf. remarks in Chapter VH, pp. 132-134. 

® Section 7. 

• Cf. Dersoh: Die neue Schlichtungsverordnung, 1925, pp. 280 et seq. 
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who do not wish to run the risk of removal from their office. This 
undoubtedly implies a certain dependence on the Government 
department concerned, even though the conciliator’s freedom of 
judgment in individual cases is explicitly reserved by law. 

In countries where conciliators are under any sort of supervision 
of the Ministry for Social Affairs or some other body subject to 
political authority, or where they have a quasi-official position (as, 
for instance, in Austria, Denmark, Finland, Germany, Norway and 
Sweden) this in itself makes it possible for the State to influence 
their general activity. It must nevertheless be noted that, as 
mentioned above, in several countries which have carried compul¬ 
sion as far as it can go — that is to say, to the penal enforcement 
of awards — the members of the court or board, or at least the 
chairman, enjoys the independent position of a judge. This is 
true of the regulations in the Australian States, New Zealand 
and Italy, but even here the principle of independence is not 
applied on every occasion. Some of the Australian States have, 
beside their arbitration or industrial courts, special conciliation 
institutions, either official or set up with official assistance, before 
which disputes are generally brought (either compulsorily or volun¬ 
tarily) in order that conciliation may be tried before the arbitration 
court decides on them, supposing the conciliation to have failed. In 
New Zealand ^ this system is regulated with special rigour ; it is 
also to be found in Queensland ^ and Western Australia The 
Australian Commonwealth Conciliation and Arbitration Act, 
too, as recently amended on 12 June 1928 again lays more stress 
on conciliation. Although the parties to the dispute often have 
considerable influence on the composition of these institutions 
(conciliation committees or boards, conciliation officers), and in 
particular on the choice of the chairman, it may happen that they 
cannot agree on the chairman, and that the authorities have to 
appoint him or are in any case empowered to do so by law. In 
such cases, it is conceivable that the Government may influence 
the proceedings, and in important disputes this almost certainly 
occurs sometimes. There can be no question of the full indepen¬ 
dence of the chairmen of arbitration courts, if, despite the fact 

^ Cf. above, p. 28. 

‘ Soctions 39 et seq. of the Act of 1 October 1926 (Legislative Series, 1925, 
N.Z. 1). 

^ Ibid., 1929, Austral. 6, sections 10 and 11. 

* Sections 118 et seq. of the Act of 31 December 1926 (ibid., 1926, Austral. 12). 

* Ibid., 1928, Austral. 2, sections 34 et seq. Cf. Fobnandbr in International 
Labour Review, Vol. XIX, No. 2. Feb. 1929. 
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that they have the position of a judge, the court is bound to respect 
the basic wage fixed by another authority — for instance, in 
South Australia, the Board of Industry 

In Italy, finally, when a dispute arising out of collective relations 
cannot be peacefully settled by negotiation between the trade 
associations, federations, confederations, or central co-ordinating 
bodies it is brought before the labour tribunal {magistratura del 
lavoro), which is the ordinary court of appeal, composed for this 
purpose of three ordinary judges with the addition of two experts. 
In order to ensure the authority of this body, particular impor¬ 
tance was attached, as is shown by the memorandum to the 
Bill, to having disputes on collective interests, and not only on 
collective rights (such as those concerning interpretation of a 
collective agreement), settled by the judicial decision of an impartial 
court There is thus no doubt that the chairman and the two 
professional judges who are his colleagues are in principle inde¬ 
pendent. The State may influence the regulation of wages and 
other labour conditions at an earlier stage, before the dispute 
comes before the labour tribunal, acting ultimately through the 
Ministry of Corporations on the various federations and confedera¬ 
tions which undertake the preliminary conciliation. Furthermore, 
the general interests of the State are represented at the proceedings 
by the Public Prosecutor, who may also make proposals according 
to his own judgment. 

In Great Britain, the United States and Canada, countries in 
which in principle conciliation and arbitration are not compulsory, 
it may in general be assumed that the conciliation and similar 
bodies are independent of State influence ; but in practice a 
political authority may often make itself felt. This may occur 
at an early stage if the parties cannot agree on a chairman or on 
the composition of the body, and the matter is decided by 
the authorities. It is noteworthy in this connection that the 
British Ministry of Labour has at its disposal in London and 
the great industrial cities a number of permanent conciliators 
who have full discretion to work for a friendly settlement of any 
disputes which may arise between employers and workers^. 

^ Section 264 of tho Act of 6 January 1926 {Legislative Series, 1926, Austral. 1). 
Cf. also Chapter VII, p. 134, footnote 1. 

* Section 17, para. 2, of the Act of 3 April 1926 {ibid., 1926, It. 2). 

* Cf. extract from the Preamble given in Freedom of Association, Vol. IV, 
p. 70. 

* Cf. B. Hamburger : “ Aus dem engliscben Arbeitsrecht : Der st&Lndige 
Schlichter ”, in Soziale Praxis, 1927, p. 1202, 
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Although there are no other regulations governing the work of these 
conciliators, they have to report regularly to the Minister of Labour 
on their observations and activities, and are convoked by him 
from time to time to general consultations, so that he is kept 
constantly informed and is in a position to decide whether he 
shall intervene in any particular case, especially in accordance 
with the Industrial Courts Act. It is only natural that in suitable 
cases the Minister should give the conciliators, if not instructions, 
then at least recommendations based on the bird’s-eye view which 
he has obtained from the reports. In the nature of things, therefore, 
these permanent unofficial, and yet at the same time official, 
conciliators, though by no means dependent, are in practice liable 
to a certain extent to be influenced by the views of the competent 
political authority — the Minister of Labour — on more important 
general questions. The right of the Minister of Labour, under the 
(Conciliation Act of 1890 and the Industrial Courts Act of 1919, to 
appoint conciliators or arbitrators under certain conditions either 
for individual cases or as permanent members of the Industrial 
(Court, also gives him an opportunity to make his influence felt. 

Nevertheless, all the above openings for State influence do not 
alter the basic fact that in countries where conciliation and arbitra¬ 
tion are not compulsory, chairmen of conciliation institutions 
and arbitrators are in principle independent, and that a consistent 
political influence on decisions — for instance, on the regulation 
of wages or hours of work — is either completely impossible or 
practicable only to a minor degree. In the case of the British 
Industrial Court, this fact is emphasised by its former President. 
8ir William Mackenzie, in an article in the International Labour 
Review ^: “ The Court is entirely an independent tribunal, and is 
not subject to any Government or departmental control or 
influence. ” ^ 

In order to complete the picture of the position of conciliators 
and chairmen of conciliation and arbitration institutions, it is 
only necessary to mention two further obligations usually required 
of them, official discretion and fulfilment of functions. 

Official discretion is obviously a necessary condition if the 
parties are to have that confidence which is essential to the 
success of the proceedings. It is not in every case specifically 


^ International Labour Review, Vol. Ill, Nos. 1-2, July/Aug. 1921 : “ The 
British InduslritJ Court. ” 

2 On the principle of political influence in conciliation and arbitration, see also 
Chapter Vll, pp. 132-134. 
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called for in the laws and regulations governing conciliation 
and arbitration. Where the conciliators or chairmen of insti¬ 
tutions have an official or quasi-official position, the condition 
is in practice satisfied ^ without the need of special regulation. 
Yet owing to the importance of the matter there arc in fact 
many such legulations, for instance in the Netherlands ^ and 
Norwegian ^ Acts. Tu other cases Jegislation on discretion 
and the means of ensuring its observance is necessary and is 
to be found in various forms in almost all systems. Punish¬ 
ment for failure to observe this obligation is not universally 
provided for (not, for instance, in Canada^ and Pohmbia^), but 
in most States it is the rule, the majority prescribing fines. This 
is the case in Norway, under the Act previously referred to, and 
in Australia (c.g. South Australia and New 8outh Wales 
where the fine may be as much as .i!500). Immediate removal 
from office is also explicitly provided for, though this should 
be a matter of course. In the Netherlands, so much importance 
is attached to ensuring official discretion that persons infringing 
it are liable to three months' imprisonment as well as to a fine, 
though criminal proceedings arc instituted only at the wish of 
the injured party ®. To what extent there may also be civil liability 
for damages in some countries cannot be gathered from the terms 
of the conciliation and arbitration laws, and must be judged 
according to the civil law of each country. It may, however, be 
assumed that this liability exists in many countries. It need hardly 
be said that the subjects covered by the obligation to discretion 
are not uniform in all laws, and it seems from the text of 
relevant Acts that some States are particularly severe in this 
matter and others less so. Legal practice — as far as cases of 
infringement of the obligation come before the courts, which 
can hardly be often — is also certain to vary. 

On the other hand, it is unusual to find special regulations 
imposing on conciliators or chairmen of conciliation institutions an 
obligation to fulfil their functions, that is to say, to serve once 
they have accepted office. If they are officials or at least occupy 

^ Ct'. above, p. 28. 

^ Section 68 of the Act of 4 May 1923 {Legislative Series^ 1023, Ncth. 1). 

8 Section 42 (35) of the Act of 5 May 1927 {ibid., 1927, Nor. 1). 

* Section 13 of the Act of 12 June 1925 (1907) {ibid., 1925, Can. 1). 

® Section 10 of the Act of 4 October 1920 {ibid., 1920, Col. 1). 

® Section 178 (industrial board) of the Act of 6 January 1920 {ibid., 1920, 
Austral. 1). 

’ Section 19 of the Act of 18 March 1926 {ibid., 1926, Austral, 7). 

® Cf. the provision cited above. 
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a quasi-official position, such regulations are unnecessary, for 
the obligation is inherent in their general obligation as officials 
If they have no such official capacity, in all probability they 
took over the position of chairman or conciliator of their own 
free will at the request of the parties, and it is hardly likely that 
they will withdraw from the position once they have accepted it. 
Nevertheless there are occasionally provisions, for instance in the 
above-mentioned Acts of South Australia (section 179), New 
South Wales (section 18) and Western Australia 2 , which specify 
that the chairman of an industrial board is obliged to exercise his 
functions and even prescribe fines for inexcused failure to attend 
meetings or refusal to vote ; he may also be deprived of his office. 
The obligation to serve is not to be confused with the above- 
mentioned obligation to exercise the office truly and impartially 
The whole question of the obligation to serve has its principal 
practical application in the case of the other members (assessors) 
of boards and courts. The reader is therefore referred to the dis¬ 
cussions of this point in the section on their position and obligations 
below. 

(b) The Position of the Assessen's: Cminectimi with the Parties, 
Impartiality, Independence, Discretion, Obligation to Serve 

Most of the points which have just ^ been discussed in connection 
with the position of conciliators and chairmen of conciliation and 
arbitration bodies arise also, often in the same form, in respect 
of the other members. This is to be explained by the fact 
that the latter are to a great extent the conciliator’s or chair¬ 
man’s assistants, who have to support him in his duties or even 
in part to function themselves. Nevertheless, their usual appella¬ 
tion, assessors, indicates that their position has peculiar charac¬ 
teristics, which have already ® been referred to in the remarks on 
the participation of the parties and deserve mention. 

The role of the assessor seems never to have been clearly 
described and is perhaps not always fully realised. Practical 
necessity, which is the mother of invention, has defined it, and 
the forms vary with the needs of each country, and even wdthin 


* Cf., for instance, the second Order for the Administration of the German 
Conciliation Order of 29 December 1923, section 2, para. 3. 

* Section 111 of the Act of 31 December 1926 (Legislative Series, 1926, 
Austral. 12). 

» Cf. p. 30. 

* Cf. pp. 26 et S3q. 

* Cf. pp. 21 ©t sjq. 
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a country with the characteristic features of different conciliation 
and arbitration institutions. 

It may be assumed that the original machinery for conciliation 
and arbitration, created for the most part by the parties for each 
particular case, consisted simply in the use of a mediator. The 
latter had to act if and when the direct negotiations between the 
parties came to a standstill, and to attempt to bring the represen¬ 
tatives appointed by the parties to an agreement. He acted single- 
handed and shouldered all responsibility. This is still in principle 
the system established by law in the Northern countries (Denmark, 
Finland, Norway and Sweden). If the functions of the mediator 
are limited to those of a simple go-between, as may be generally 
assumed in doubtful cases, especially under the regulations of the 
English-speaking countries, and if the points at issue are not 
complex and of wide import, the sole responsibility of the impartial 
mediator is a satisfactory arrangement. But as soon as his powers 
are extended, as soon as formal and public proposals for compromise 
and even judicial awards binding on the parties are demanded 
of him, and as soon as particularly difficult cases arise requiring 
an intimate knowledge of the industry concerned, its technical 
characteristics and its economic situation, then his need of assistance 
becomes obvious. If he continues to depend only on h'mself, the 
danger of an incorrect decision, which may have far-reaching 
results, is too great. 

The result is that the parties appoint representatives who 
assist the conciliator or arbitrator and take part in his decisions. 
These are the assessors. A body is thus created, which can take 
up a definite position towards the parties. This procedure, by 
which the assessors are appointed either directly by the parties 
to the dispute, or by the chairman in consultation with them, 
or by the competent authority, is very widely used and may be 
relied upon to prove effective for the majority of cases. Regulations 
of this and similar types are to be foimd for instance in Germany 
for the appointment of members of the conciliation and arbitration 
chambers, under section 7 of the second Order for the Administra¬ 
tion of the Conciliation Order of 10 December 1923 in the Nether¬ 
lands 2, Canada and elsewhere. Direct appointment by the 
parties is naturally also usual for the members of private 
independent conciliation and arbitration institutions. 

1 But not for the conciliation committees (cf. below, p. 38). 

^ Section 13, para. 3, of the Act of 4 May {Legislative Series, 1923, Neth. 1). 

^ Section 8 of the Act of 12 June 1925 {ibid,, 1925, Can. 1). 
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But this is not the final stage of development. Useful as repre¬ 
sentatives directly appointed by the parties are, with their expert 
knowledge of the industry concerned, of the subject under dispute 
and above all of the strength of the parties, they nevertheless 
remain, even as assessors, disguised party men who as a rule 
cannot altogether throw off their dependence on the interests of 
their party and exercise a free judgment. A more or less dogged 
struggle inside the institution to win over the chairman can thus 
easily arise, and the latter is again alone in his decision on matters 
of any real importance. 

This danger can to a certain extent be avoided, usually by 
providing that the members shall not be directly appointed by 
the parties but selected from a list made out in consultation with 
the trade organisations concerned and classified according to 
industry and occupation, at the beginning of the year, for instance, 
irrespective of any particular dispute. Regulations of this sort 
are contained in the legislation of many countries, for instance in 
the above-mentioned Administrative Order in Germany the 
Austrian Act of 18 December 1919 ^ and the Belgian Order of 
5 May 1926 3. The appointment of assessors to the industrial 
boards in many of the Australian States also usually takes place 
without reference to any individual dispute, as for instance under 
the Western Australian Act of 31 December 1927 

Such a procedure undoubtedly loosens direct connection with 
the parties, but this need not be completely broken, for the members 
are still often interested in the industry involved in the dispute, 
and their interest may in many respects coincide with those of 
the parties. Such an indirect connection may also in certain 
circumstances interfere with the exercise of an honourable medi¬ 
ation, which is one of the functions of an assessor. It may therefore 
appear advisable to appoint persons who have no relation whatever 
with the industry with which the dispute is concerned, and to be 
content with the fact that such assessors may be regarded as 
representatives of employers or workers in general, because they 
belong to either of these classes or because they are in some way 
connected with them. It is always possible to proceed in this 
way if, on the failure of the parties to agree on the nomination 


* Sections 4 and 5 of the second Oitior for the Administration of the Conciliation 
Order. 

2 Legislative Series^ 1920, Aus. 32, section 3. 

* Ibid., 1926, Bel. 6, section 3. 

* Ibid., 1925, Austral. 12, sections 107 and 119. 
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of assessors, the latter may be appointed by a public authoritj’^ 
or by the chairman. This is the case under the above-mentioned 
Belgian Order, the Canadian Act, the British Industrial Courts 
Act, and of course others. A discussion on the reform of the German 
conciliation and arbitration system held at the Ministry of Labour 
in Berlin in October 1928 showed that this question is one of no 
small importance. It was then recommended that representatives 
of the central workers’ and employers’ federations should be 
appointed as assessors This would mean that to a very large 
extent, at least, the assessors would be free from connection with 
the parties in individual cases. 

To sum up, a series of types of assessors has been considered, 
ranging from those openly resijonsible to the parties, and behaving 
accordingly, to those with no direct connection with the parties 
or the dispute and simply collaborating in the work of conciliation 
and arbitration as employers or workers or persons related to 
them. 

The partiality of the assessor decreases progressively in this 
series and makes way for an increasing independence of the parties. 
Though there is apparently so large a difference in the position 
of assessors in the various legislative systems between the first 
and the last stage, there is nevertheless something in common to 
all, and that is their basic function. It must be established what 
this basic function is. 

First of all, assessors are not mere representatives of the parties 
to the dispute. It would indeed be objectless to appoint them 
if they had simj)ly to state the case of their party as in proceedings 
before a conciliator or arbitrator — if, in other words, they had 
no other functions. 

But neither are they simply expert advisers. If they were, 
it would suffice for the conciliator to hear their views in the presence 
of the parties and himself decide whether and to what extent 
he would give those views weight. That this is not the case is 
obvious from the fact that assessors are usually competent, to 
the same extent as the conciliator or arbitrator, to vote on awards ; 
apparently, therefore, they have to play a more active part. 

Nevertheless, with a remarkable exception which will be 
discussed later, the assessors are not judges. A judge has fiirst 


* Cf. article by Zimmermann : “ Einigungawesen, Zwangsschlichtung, staat- 
liche Lohnfestsetzung ”, in the Kdlner sozialpolitische Jahresschrift^ Vol. VIII, 
Nos. 1-2, p. 27. 
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of all, at least according to European practice, to interpret and 
apply existing law to a certain set of facts. But the question 
here, as has been mentioned d yro'pos of the nature of conciliation 
and arbitration machinery, is one of creating a legal system to 
regulate the relations between parties — in fact to a certain extent 
a legislative fimction. Assessors have to second the conciliator 
in this task and they can only do so efficiently under two conditions. 
First, they must be able, since the parties have more or less influence 
on their position, to give information on the strength of the parties 
and their real aims ; and secondly, they must, by their expert 
knowledge, be able to give advice on the particular nature of the 
industry concerned, its economic situation and any other facts 
necessary for a correct judgment of the case. 

The activity of assessors therefore consists in the continuation 
of three functions, which limit and supplement one another : 
to establish justified party claims, to provide the chairman and 
the whole conciliation and arbitration institution with the under¬ 
lying facts of the case, and to support the chairman in his work 
as mediator. 

The regulations in the different countries vary with the degree 
of emphasis which is laid on one or other of these fimctions, but 
the principle — the combination of them all — remains the 
same. 

The remarks on the position and functions of assessors would 
be incomplete if no mention were made of the remarkable position 
which the Italian ^ regulations give to them in labour jurisdiction. 
According to sections 13 et seq. of the Italian Act of 3 April 1926 
on the legal regulation of collective relations in connection with 
employment 2 , disputes on collective interests, like disputes on 
rights, are to be decided by the labour tribunal In the Preamble 
to the Act, the legislature expressly stated that it had tried to 
go beyond the imperfect stage of arbitration to reach the more 
perfect form of real judicial decision, which can be exercised only 
by an impartial judge neither directly nor indirectly interested 
in the result of the proceedings 


1 The same may be the case in Russia and Spain, but it is at present difficult 
to obtain a clear idea of their regulations on these points because of the lack of 
necessary documentation. 

* Legislative Series^ 1926, It. 2. 

■ Cf. above, p. 33. 

* For wording, see the extract from the memorandum mentioned above, 
p. 33. 
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The two experts on economic and labour questions who sit 
on the labour tribunal besides the three ordinary judges are 
appointed by the president from a register drawn up in the manner 
prescribed. It is specified in the Act ^ that no person who is 

directly or indirectly affected by a dispute ” may act as an 
expert member of the tribunal dealing with it. 

In this case therefore the assessors are judges on the same 
footing as the professional judges and it is their duty to help 
in reaching a decision by means of their expert knowledge. 

In some Australian arbitration courts the assessors chosen 
from among employers and workers have also in various respects 
a quasi-judicial position. Although the decisions of these courts 
are not judgments in the legal sense, they are nevertheless binding 
on the parties and resemble judgments both in origin and in 
form. The assessors are sometimes actually described as “ mem¬ 
bers ” of the court, are required to take the oath, and receive 
like the presiding judge a fixed salary during the three years 
which constitute the usual term of office 

The assessors of the Australian Commonwealth Conciliation and 
Arbitration Court are professional lawyers and their position is 
in every way that of judges This is, however, not equally true 
for assessors in all these States with compulsory arbitration and 
conciliation systems — not, for instance, in South Australia, where 
they are not described as members of the court, and where it is 
specified ^ that a person shall not be disqualified for appointment 
as an assessor on the ground that he is a party to the industrial 
matter or is a member of an association which is a party to the 
industrial matter 

The particular and general qualifications which are required 
of conciliators and chairmen of conciliation and arbitration 
bodies, and the problems connected with their appointment, 
were considered at length in the discussion on their position^. 
What was said of them may be applied to assessors, in so far as 
their position, generally indicated above, displays no special 

* Sections 14 and 15. 

2 Cf. for instance, sections 43, 49 and 57 of the Western Australian Act of 31 
December 1926 and sections 66, 72 and 73 of the New Zealand Act of 1 October 
1926. 

* Sections 12 et seq. of the Australian Commonwealth Act of 22 June 1926 
concerning arbitration and conciliation. 

* Cf. section 16 of the Act of 6 January 1926. The same is true for New Zealand, 
section 41, para. 7, of the above-mentioned Act. 

‘ Cf. pp. 26 et seq. 
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features of its own. The obligations of official discretion and of 
fulfilment of functions are the only points which call for further 
discussion. 

The assessor’s obligation to observe official discretion is amply 
provided for in the legislation of a number of countries and is 
also implicitly assumed in countries where, as in Germany, it is 
not prescribed When expressly specified it is guaranteed in the 
same way as in the case of conciliators and chairmen of conciliation 
institutions 2 . 

When the assessors are to a largo extent representatives of 
the parties, the obligation to discretion is, for practical reasons, 
not considered as so important (in Germany for instance) ; but 
the further their position removes them, as described above, 
away from connection with the interests of the parties, the more 
necessary it is to require discretion towards the public and the 
parties to the dispute in respect of the confidential information 
which they acquire in the exercise of their functions. The obligation 
is particularly important in cases where the conciliation and 
arbitration institution is given wide powers to enquire into the 
facts, take evidence, and call on the parties to give information 
and produce documents, as in Australia and New Zealand with 
their compulsory systems and in Great Britain, Canada and other 
countries which have established a special investigation procedure 
for which the institution concerned is given the necessary powers. 
Where, as in Italy, the assessors of the labour tribimal are actual 
judges, the obligation to discretion is a matter of course. 

The obligation to serve when appointed has also a special 
importance for assessors, so far as their connection with the 
interests of the parties may tempt them to evade responsibility for 
a decision against their party by non-appearance, abstention from 
voting or some other form of non-co-operation. Many Acts provide 
for penalties in order to prevent this evasion of responsibility 
A fine is usually the penalty for the failure of an assessor to carry 
out his functions, the maximum in Australian legislation being 

1 Cf. Dersch : Die neue Schlichtungaverordnungy second edition, 1925, p. 464 ; 
also Flatow* Joachim : Schlichiungsverordnung, 1924, note to section 4 of the 
Second Administrative Order of 29 December 1923. 

2 Cf. pp. 34. 

* Cf. the Australian Acts, particularly concerning assessors in industrial courts 
and conciliation committees ; South Australia, section 178; New South W^ales, 
section 18 ; Western Australia, sections 64 and 111 ; Gtermany, section 4, para. 4, 
and section 6 of the sacond Order for the Administration of the Conciliation Order; 
the Colombian Act of 4 October 1920, section 26 ; and the Austrian Act of 18 
December 1919, section 3, para. 2, section 6, para. 4. 
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£5. It is, however, questionable whether fines are a satisfactory 
method, for successful co-operation under such compulsion is 
improbable. The less the nature of the assessor’s position exposes 
him to the influence of the parties, the smaller is the risk that 
he may refuse to exercise his functions ; while in systems such 
as those of the Australian industrial courts and the Italian labour 
tribunals, where assessors have a judicial or quasi-judicial position, 
there are naturally no regulations concerning this obligation. 



CHAPTER III 


THE PARTIES 


It was pointed out at the end of Chapter I ^ that the question 
of the persons who were subject to conciliation and arbitration 
procedure and who were entitled to use the services of the 
conciliation and arbitration boards must necessarily have an 
influence on the form, character and success of the procedure. 
It may therefore conveniently be discussed here between the 
description of the bodies concerned and the study of the procedure, 
which will be found in Chapter IV. 

The various questions which arise in this connection may be 
summed up in four essential points : the capacity to be a party to 
proceedings ; the capacity to conduct proceedings ; capacity in 
special cases ; the capacity to appear and act in proceedings. 
While an attempt is made below to discuss these four points, 
it must be clearly stated at the outset that the legislation on this 
subject represents a comparatively new province of law, so that 
there is practically no coimtry in which all the problems have been 
thoroughly worked out. In many cases, the legislator, far from 
basing his regulations on such distinctions as the above, has not 
or has only dimly recognised their existence. Frequently the 
adoption of such fine distinctions in practice is considered valueless, 
and it will be seen later that there is a certain justification for this 
view. It is nevertheless desirable to compare the distinctions 
which have been made in legislation or in practice. 

The Capacity of the Parties 

The question of the parties who may apply to conciliation or 
arbitration bodies for the use of their services is imdoubtedly the 
most important of the four problems mentioned above. For that 
reason it is the one which has been most often settled either by 
implication or by definite regulations in the various countries. The 
practical issue is whether and to what extent single individuals or 


>Cf. p. 13. 
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groups of persons, particularly those who are organised (such as 
trade unions, the staffs of undertakings, etc.), among the employers 
or workers have the capacity to be parties to proceedings. 

A rapid survey of the most important systems shows at once 
that great differences exist and that a comparative study must be 
difficult. On some points, however, interesting comparisons can 
be made. The tangible result is that the solution of this question is 
related in a striking manner (even if the similarity does not extend 
to every detail) to the particular task entrusted to the conciliation 
and arbitration system in the various countries. It was pointed 
oub in the Introduction ^ that the ultimate aim of conciliation and 
arbitration was to create and maintain a community of interests 
between employers and workers. This general purpose has been 
differently understood and pursued in the various States. 

Originally, conciliation and arbitration had one direct purpose, 
namely, to prevent and settle trade disputes, whether collective or 
individual in their nature. When individual disputes led or 
threatened to lead to trade disputes they were dealt with by the 
conciliation and arbitration machinery in the same way as collective 
disputes. No distinction was made between the two types. In 
both cases the task of the conciliation and arbitration boards was 
to maintain industrial peace. Later, however, the task was 
extended. The central purpose remained the same, but in many 
countries it has been more clearly defined and its scope widened. It 
was but natural that the development of collective agreements in 
certain countries and the consequent evolution of the law on that 
subject should influence the work of the conciliation and arbitration 
boards. More and more their special task came to be to encourage 
the conclusion of collective agreements and to assist the parties 
when they were unable to reach an agreement amongst themselves. 
Thus, side by side with the original task of maintaining peace, the 
conciliation and arbitration boards undertook to promote relation¬ 
ships between employers and workers on the basis of collective 
agreements 

A further stage of development followed. Where provision 
was made by law for making the conciliation or arbitration award 
binding on the parties or where measures were adopted for enforcing 

iCf. p. 7. 

* The remarks of Mr. Sinzhkimer at the meeting of the Association for Social 
Reform at Mannheim in October 1929 have been of value hero (cf. the publication 
of the Association : Die Reform dea Schlichtungaweaena, 1930, No. 83 (Jena), pp. 17 
et seq.). Cf. also the article by Sitzlbr, in the Neue Zeitschrift fur ArheUareeht, 
1930, No. 1. 
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such awards, the conciliation and arbitration boards had necessarily 
to undertake the further task of regulating, on behalf of the State, 
conditions of labour such as wages and hours of work. 

It is instructive to observe that the answer given by different 
systems to the question of what persons should be entitled to use 
conciliation and arbitration machinery is closely connected with, if 
not clearly dependent on, the stage of develoj>ment (as outlined 
above) in which the system can roughly be classified. 

It will be found that, as a general rule, countries whose systems 
are restricted to the maintenance of industrial peace permit the 
machinery to be used not only by industrial associations but also 
by unorganised groups of persons or by individuals on both sides. 
In systems in which the other two tasks are taken into account, 
restrictions arc introduced concerning the. persons who may 
make use of the machinery; so that finally, in systems which clearly 
belong to the third group, only industrial associations of a special 
type (at least as far as the workers are concerned) are allowed to 
apply for conciliation or arbitration. 

The first group consists mainly of the English-speaking 
countries, with the exception of Australia and New Zealand. In 
these countries it would seem that the problem does not arise. A 
typical example is the Industrial Courts Act of Great Britain b 
section 8 of which defines the trade disputes which are covered 
the Act as follows : 

The expression “ trade dispute iiit^aiis any dispute or difference 
between employers and workmen, or between workmen and workmen 
connected with the employment or non-employment, or the terms of 
the employment or with th(* conditions of labour of any person. 

This definition makes absolutely no distinction between 
collective and individual disputes. It is therefore easy to understand 
why no rules or restrictions have been laid down with regard to the 
parties. The same conclusion can be drawn from a study of the 
forms on which applications to the court must be made 

The position is obviously the same under the Canadian Indus¬ 
trial Disputes Investigation Act of 1907 as amended in 1925 This 
is shown by a reference to section 2, (e), which deals with the 
definition of industrial disputes, and section 16 (1) (e) concerning 


^ Legislative Series, 1920, (l.ll. 1. 

^ Sampk.s of these are reproduced in Sir William Mackenzie’s book : The 
Industrial Court : Practice and Procedure. 

^Legislative Series, 1925, Can. 1. 
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the representation of workers who are not members of a trade 
union. Although in these countries there are no definite regulations 
as to the parties who may make use of conciliation, and arbitration 
machinery, it must be remembered that in practice, in very many 
cases and particularly in the case of important disputes, the 
workers will be represented by their trade unions. 

Systems of the second group, in which the work of the concilia¬ 
tion and arbitration boards is directed mainly towards the 
conclusion of collective agreements, cannot perhaps be so clearly 
defined. The majority of them represent a transition stage from 
one group to another. Their function in connection with collective 
agreements is still in course of development, and the preference 
given to trade unions as parties in the negotiations develops along a 
parallel course. In this group might be placed Austria, France 
(the new Bill before the Senate), the Netherlands and Sweden. 

The provisions of the Swedish Act of 28 May 1920 seem to show' 
that the right to use conciliation and arbitration machinery is not 
restricted to any definite organised groups of persons or industrial 
associations h 

Section 111 of the French Bill clearly shows that trade associa¬ 
tions have not ipso facto rights in this matter. It is only when the 
dispute concerns an existing collective agreement that the trade 
unions or the groups which sign the agreement arc, dc jure, entitled 
to make use of conciliation machinery Both France and Sweden 
have legislation on the subject of collective agreements, and 
it is probable that in Sweden particularly, where the legislation 
is of more recent date ^ and where the importance of collective 
agreements is rapidly increasing, the work of the conciliation and 
arbitration boards in promoting such agreements will continue to 


^ Cf. section I of the Act {Legislative Series, 1920, 8wo. 0*8). 

2 la this connection, the following remarks of tho Reporter, Mr. Cjiabrun, 
Deputy, are of interest. He said; “ There remains the important question of the 
position of the trade unions with regard to conciliation. As Reporter, I should 
like to bo permitted to explain my personal attitude to the question. I consider 
that if it wore compulsory to invite the trade unions or the federations of (‘mployers 
or work(5rs’ associations to take part in the proceedings that would provide an 
effective guarantee for the success of tho proposed measures. My committee and 
tho Government, however, consider that trade associations have not reached a 
sufficient stage of development to justify such a step. 

“ At the same time it has been agreed that tho parties shall have the right to 
be repres( nted by agents of their associations and that when tho State institutes 
conciliation proceedings it shall have tho right to call upon the industrial associa¬ 
tions concerned to collaborate at any stage. '^Phis, however, is merely a right 
which the authorities may exert at their discretion. 

“ If tho dispute arises out of a collective agreement signed by an industrial 
association, then this association is necessarily a party to the proceedings. ” 

• Act of 22 June 1928 {Legislative Series, 1928, Swe. 2). 
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extend, so that in practice the workers* associations will appear 
more frequently as parties to conciliation proceedings. The 
regulations in the Netherlands under the Act of 4 May 1923 ^ may 
be considered as being at the same stage as in Sweden. There is 
no definite distinction between collective and individual disputes. 
When a dispute breaks out which will probably produce or has 
produced a strike or lock-out by which not less than fifty workers 
are affected, then conciliation and arbitration proceedings must be 
taken Since 1927, legislation has existed in the Netherlands with 
regard to collective agreements This will probably, as in Sweden, 
lead to an increase in the importance of trade associations in con¬ 
ciliation proceedings, although by law they have no monopoly. 
The new French Bill clearly aims at preventing such a development. 

The Austrian system must also be mentioned in this connection. 
The preamble to the Conciliation Boards Act of 18 December 1919 ^ 
stated ® : 

The work of the conciliation boards differs from that of the industrial 
courts in that the latter have to give a dscision on concrete cases, 
whereas the conciliation boards as a rule have to decide on a dispute 
with regard to the future regulation of labour conditions for groups 
of workers or salaried employees. Quite often, however, the decision 
on a concrete case helps to determine the form of future regulations, 
so that it is not desirable from the outset to restrict the competence 
of conciliation boards. It should be left to the discretion of the 
chairman to decline to deal with the case if it belongs to the competence 
of a court, and particularly of an industrial court, and if only legal 
questions are at issue. In such a case, the parties would have the 
right to appeal to a court after the conciliation procedure had ended, 
because the awards of the conciliation board have no legal force ; it is 
undesirable for a case to be thus examined by two successive bodies. 

In this case also, the right of the workers to make use of 
conciliation and arbitration machinery is not restricted to organised 
groups, because the distinction between individual disputes and 
collective disputes is not strictly applied. In view of the extent 
to which collective agreements have been adopted in Austria, 
it will be found in practice that the part played by workers’ unions 
in conciliation and arbitration procedure is very important. 

The German regulations on the subject actually state expressly 
that the purpose of the conciliation and arbitration machinery 

^ Legislative Series, 1923, Neth. 1. 

- Cf. section 3(1). 

^ Legislative Series, 1927, Neth. 2. 

* Ibid,, 1920, Aus. 22. 

^ No. 401, Beilagen, Konstituierende Nationalversammiung, cited from 
LicDEKKiv: Orundriss des Merreichischen Sozialrechtes, p. 477 (Vienna, 1920). 
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is to further collective agreements^. The conciliation and. 
arbitration boards are not permitted to undertake other tasks 
This clearly shows that the parties allowed to make use of concilia^ 
tion and arbitration machinery must be the same parties who 
have the right to enter into collective agreements, which in 
German law include agreements for a whole trade and works 
agreements for a single undertaking Consequently, on the 
workers’ side only certain groups, such as trade unions in the 
case of collective agreements for a whole trade and the staff of 
an undertaking in the case of works agreements, can take part 
in conciliation and arbitration procedure. In practice, however, 
it is only the trade union which j>lays such a part, because the 
works agreement is much less important than the collective 
agre(3ment proper. On the cmxdoyers’ side, it is true, the individual 
employer has as much right as the federation of employers to 
bo a party to conciliation and arbitration i)rocedurc, and in the 
case of collective disputes concerning a works agreement it is 
only the individual employer who is competent. 

Side by side with the German system stands the Norwegian 
system, in which the encouragement of collective agreements is 
definitely laid down as the chief task of the conciliation and 
arbitration machinery, yince in Norway no distinction is made 
between general collective agreements and works agreements, 
it is only trade unions (on the workers’ side) which are entitled 
to be parties to arbitration and conciliation proceedings 

The mention of the German system leads us to the third type 
of system, in which the existence of the right to issue binding 
awards and the fact that criminal penalties may be applied to 
enforce these awards mean that the eonciliation and arbitration 
boards have authority to fix wages and other working conditions. 
In Germany this function of the conciliation and arbitration 
boards developed out of their work in connection with the 
furtherance of collective agreements, because the legislation on 

^ Cf. above, p. 6. Cf. also the article by Mr. Wissell, Federal Minister of 
Labour, on the possibility of making arbitration awards binding on the x^nrtics, 
in the Magazin der Wirtschaft^ 17 Jan. 1929 ; “ Reform des Schlichtungswesens 
The views expressed by tho Minister have, however, been subjected to severe 
criticism, particularly by the employers. 

“ Cf. section 8 of the second Order for the Administration of tho Conciliation 
Order of 29 December 1923 {Iteidisgeseizhlatt, 1924, p. 9). 

® Only agreements covering a whole trade are, strictly speaking, collective 
agreements with the peculiar legal effects of such agreements (e.g. no possibility 
of contracting out). 

^ Sections 6 (3) and 28 (1) of the Act of 5 May 1927 {Legidative Series, 1927, 
Nor. 1). 
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the subject provided for the possibility of making the awards 
binding on the parties in certain definitely restricted and exceptional 
cases In systems of the third group, however, this has become 
the essential function of the conciliation and arbitration 
machinery This group includes the systems in Russia, Italy, 
and more especially Australia and New Zealand. In the last two 
countries the task of regulating working conditions is naturally 
linked up with the minimum wage legislation on which the conci¬ 
liation and arbitration machinery is in most cases built up. 

This conception of the purpose of the machinery has repercus¬ 
sions upon the question of which parties may make use of it. 
According to the legislation in New Zealand, an industrial dispute 
means any dispute arising between one or more employers or 
industrial unions or associations of employers and one or more 
industrial unions or associations of workers in relation to industrial 
matters ’’ Consequently, the party to a dispute referred to a 
council of conciliation or a court of arbitration must logically be, on 
the workers’ side, an industrial union, which must, moreover, have 
been registered**. The question is regulated in a similar manner 
in New South Wales, where, it would appear, only registered unions 
of workers may be parties to the proceedings The rule is not 
80 strictly observed in the other Australian States. In Westeni 
Australia for. example, the right is not reserved for registered 
industrial unions if there arc no such unions in the trade in which 
the dispute occurs At the same time, the whole Act is based 
on the assumption that the parties to the proceedings are industrial 
unions or associations, as is only natural in view of the definition 
given to industrial disputes, which is practically the same as 
that quoted above for New Zealand 


^ For dotuils, tjco below, pp. 115 et soq. 

It is a well-known fact that this function of conciliation and arbitration in 
regulating working conditions is the point which is most hotly discussed in Germany 
and which is particularly strongly contested by the employers. Opinions are 
divided as to its effects. In any case, it is not prescribed as the main function by 
the legislation on the subject (cf., for example, Die Reform dea Schlichtungaweaena^ 
Vol. 83 of the publications of the Association for Social Reform, Jena, 1930). 
The question is thoroughly discussed again in Chapter VII. 

^ Act of 1 October 1925 {Legislative Series^ 1925, N.Z. 1). 

* Cf. sections 39 (2), 77, 5 et seq. (industrial unions), and 26 (industrial asso¬ 
ciations). 

* Cf. section 31 (2, h) of the Act of 18 March 1926 {Legislative Series^ 1926, 
Austral. 7). 

* Act of 31 December 1925 {ibid., 1925, Austral. 12). 

^ Cf. section 59a (court of arbitration) and section 120 (3) (conciliation com¬ 
mittees). 

* Cf. section 4, section 81 (la), and section 89, which clearly show the 
predominant position of industrial associations on the workers* side. 
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In other States of Australia the situation is very similar. Such 
differences as exist may be partly explained by the fact that the 
definition of an industrial dispute is not always so strict as in 
New Zealand or that the conception of a trade dispute originally 
taken over from the legislation of Great Britain ^ may to a certain 
extent still carry weight. This is the case, for example, in South 
Australia, where the right to be a party to conciliation and arbitra¬ 
tion procedure is not restricted to registered unions of workers 
At the same time, the general tone of the legislation emphasises 
the right of registered industrial unions to be parties to the 
proceedings, whereas on the employers’ side, as in all the cases 
previously mentioned, individual employers also enjoy that 
right 

A very perfect example of the reciprocal relationship between 
the tasks of the conciliation and arbitration system and the 
determination of the parties to the proceedings is to be found 
in the Italian system of labour jurisdiction (magistrattira del 
lavoro), contained in the Act of 3 April 1926 concerning the legal 
regulation of collective relations and the Administrative Decree 
of 1 July 1926'*, The conciliation and arbitration system, which 
in Italy in the last resort takes the form of legal proceedings 
before the labour court, fulfils all the three tasks of maintaining 
industrial peace, encouraging collective agreements and regulating 
working conditions. Consequently, it will be found that even on 
the emj)loyers’ side it is only recognised associations which may 
take part in the proceedings 

In Russia only the trade unions may appear before the 
chambers of conciliation or the arbitration courts in the case 
of collective disputes. In Russian law there are no associations 
of employers, so that on the employers’ side the individual has 
the right to be a party to the proceedings. It must, of course, 
be remembered that in practice, in the majority of [cases and at 
least in the most important ones, the trade unions will be opposed 
by a State undertaking or an association of such undertakings. 

^ Cf. above, p. 46. 

2 Cf., for example, sections 5(1) (definition of industrial disputes), 17 (1, 6) 
and 176 (2, c) of the Industrial Code of 1920, as amended by the Act of 6 January 
1926 {Legislative Series^ 1926, Austral. 1). 

* Cf. also Freedom of Association^ Vol. V, pp. 301 and 310 et soq. 

* Legislative Series, 1926, It. 2 and 5. 

* Cf. section 17 (1) of the Act which states that when no recognised industrial 
associations exist, a special commissioner shall be appointed by the president of 
the court. It is only in this exceptional case that the intervention of individuals 
is permitted. 
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There can be no doubt that such an association has the right 
to be a party to conciliation or arbitration proceedings 

In conclusion, a word might be said as to the real reason for 
this connection between the tasks of the various conciliation and 
arbitration systems and the question of who may be a party to 
the proceedings. The reason is T)robably as follows : the more the 
task of conciliation and arbitration machinery is extended from 
the simple maintenance of industrial peace to the conclusion of 
collective agreements and thence to tlie official regulation of 
woiking conditions, the more necessary it ])ecomes to have as 
parties to the proceedings responsible organisations which can 
apply the agreements arrived at or the awards issued by the boards. 
This necessity becomes particularly clear when the enforcement 
of the decisions of the conciliation and arbitration authorities is 
guaranteed not only by civil measures but also under criminal 
penaltic's, as is the case in Italy and in most of the Australian 
States. In such a case the legislator has to make sure that on the 
workers’ side he is dealing with organised groups which can be 
held liable for the non-observance of the decision and for th(‘ 
outbi'eak of any illegal strikes. This is the reason wffiy section 5 
of the above-mentioned Italian Act states that recognised asso¬ 
ciations of workers shall be bodies corporate. For the same reasoji 
many of the Australian States and New Zealand provide that 
the industrial muons must be registered before they can take 
part in conciliation and arbitration proceedings. This is also an 
example of the close connection betw'cen conciliation and 
arbitration and the right of combination for trade purposes. When 
it is not one particular trade association which can apply for 
[)roceedings to be instituted, as is the case in Italy, Russia and, 
under the new Labour Code of 20 August 1931, in Mexicobut 
a theoretically unlimited number of associations, as in Germany 
or the Netherlands, then doubts may arise in individual cases 
as to whether one given association is entitled to be a party to the 
proceedings according to the law of the land. This question is 
practically the same as the question of the right to conclude 
collective agreements, which has already been dealt with in the 
study on freedom of association, so that it willl suffice to refer the 
reader to that work 

^ Cf. tho monograph ori coneiliatioii and arbitration in Russia. Of. also Zagoksk.1: 
Wages cold Itegulaiion of Conditions of Labour in the U.S.iS.R.y pp. et seq. 
(International Labour Office, Studies and Reports, Series D, No. 19). 

Section 43. 

Cf. Freedom of Associationy Vol. 1, pp. 105 et scq. 
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Capacity to Conduct Proceedings ; Capacity in Special 
Cases ; Capacity to Appear and Act in Court 

In comparison with the question just dealt with, the iiroblem 
of the representation of the parties is relatively unimportant and 
may be quite briefly dismissed. It includes the capacity to 
conduct proceedings, the capacitj^ in special cases and the capacity 
to appear and act in court. In this connection the capacity to 
conduct proceedings will mean the capacity to make statements 
and perform other acts with legal effect during the course of the 
conciliation and arbitration proceedings. It will generally be 
found that the parties which may institute proceedings have 
this right. If, as is often the case on the employers’ side, an 
individual is a party, then it is obvious that he has the capacity 
to conduct proceedings. When, as on the workers’ side, the 
parties arc generally groups of persons or associations, their elected 
or constitutional rejiresentatives conduct the necessary legal 
proceedings. There Avould be no need to mention the question 
at all were it not for the fact that certain States, such as Australia 
and New Zealand, have special regulations concerning the right 
of the associations and their constitutional representatives to 
institute and conduct conciliation and arbitration proceedings. 
This right is made dcx)eiident on the fulfilment of certain definite 
(conditions which exceed those required by the constitution of 
the association for taking ordinary decisions. As a single example 
of this, section 105 of the Act of 31 December 1925 for Western 
Australia may be quoted which reads as follows : 

(1) No industrial matter (including any application for the enforce¬ 
ment of any industrial agreement or award of the Court) or dispute 
shall be referred to the Court by an industrial union or association, 
otherwise than pursuant to a resolution of the governing body of such 
industrial union or association. 

(2) In the case of an industrial disjuite, such resolution shall be 
published in a newspaper circulating in the district in which the 
registered office of the union or association is situated. 

(3) If, in the case of an intended reference by an industrial union, 
a request in witing signed by not less than ten per centum of the union 
is made to the governing body within fourteen days after such publi¬ 
cation to submit the matter of the intended reference to a ballot of 
the members, such ballot shall be taken in the i)rescribed manner, 
and the dispute shall not bo referred to the Court unless a majority 
of the memb(‘rs who record their \'otes vote in the aflirmative. 

* LegisUitive Seriesy 1925, Austral. 12. Cf. also New Zealand, sections 41 and 
108 of the Act of 1 October 1925 {ibid.y 1925, N.Z. 1), and Rumania, section 7 (3) 
of the Act of 4 September 1920 {ibid., 1920, Rum. 4). 



54 


GENERAL PROBLEMS 


(4) In the case of an association, if within fourteen days after 
the publication of such resolution a majority of the industrial unions 
represented on the association, at special meetings to bo called for the 
purpose of taking such resolution into consideration, pass resolutions 
forbidding the reference, the dispute shall not be referred to the Court. 

It is a noteworthy fact that such regulations exist in countries 
which prohibit industrial disputes and enforce arbitration awards 
under criminal penalties. This can be at least partly explained 
by the fact that under compulsory conciliation and arbitration 
systems the institution of proceedings involves very heavy responsi¬ 
bilities and very serious legal consequences, so that it is important 
to be certain from the outset that the jDarties are prepared to 
accept such responsibility. 

The question of the person or institution possessing the capacity 
in any particular case to institute and conduct proceedings is, 
as far as can be seen, a very minor one, and of little interest in 
the present connection. 

The problem presumably gives rise to difficulties only when 
trade associations are divided by grave political or other differences 
and are fighting with each other for a monopoly in the represen¬ 
tation of the workers, so that they have no united policy in 
industrial disputes. It may then happen in certain cases that 
different and perhaps contradictory demands are put forward by 
different organisations, each of which asserts that it is the real 
and perhaps the only representative of the workers in question. 
The question might also arise with regard to the relationship 
between a central trade union and its local section The pro¬ 
visions mentioned above in connection with the capacity to be 
a party to proceedings are also intended to meet this present 
difficulty 

The question of the capacity to appear and act in court, in 
so far as it is expressly mentioned, has been very simply solved 
in practically every conciliation and arbitration system. In 
principle, the capacity of the parties and their representatives 
to appear and act in court is subjected to the same conditions 
as are required for ordinary business representation. As far as 
can be ascertained, no compulsion, such as may exist in civil 
cases, exists in this connection to be represented by a lawyer or 
by some other person with special legal training. In many catses 
lawyers and other agents are expressly prohibited from appearing, 
since the disputes submitted to conciliation and arbitration boards 

* Cf. Kaskel : Arheitsi'echt, p. 358 (3rd edition). 

^ Cf. above, p. 63. 
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are not disputes on rights but disputes on interests, in which 
legal questions rarely, if ever, play an important part. Thus, 
in the German system lawyers may not even assist the parties 
unless they happen to be employees of the party in question. If 
the parties do not appear themselves or are not represented by 
their constitutional representative, the only other persons who 
may be sent to take their place are the secretary, a confidential 
agent, the manager, or some other official, and in particular the 
officials of trade associations 

This rule is not so strictly applied in other cases. In New 
Zealand barristers or solicitors may not appear before the conci¬ 
liation council, but they may before the arbitration board subject 
to the agreement of all the parties 2 . A similar regulation exists 
in the Australian Commonwealth Conciliation and Arbitration 
Act and in the Acts of Western Australia and South Australia, 
where the restriction does not apply when the court is sitting 
for the trial of an offence against the provisions of the Act, such 
as failure to accept an award In Norway ^ and Great Britain ® 
the permission of the authorities is required in each case before 
an advocate may appear. According to Canadian legislation, no 
counsel or solicitor is entitled to appear or be heard except with 
the consent of the parties and subject to the discretion of the 
board 

No restrictions of this kind are imposed by the Austrian Act 
of 18 December 1919 ® or by section 73 of the Italian Administrative 
Order of 1 July 1926 ^ concerning the procedure before the magis- 
tratura del lauoro. Sometimes the number of possible representa¬ 
tives and lawyers is limited. Such a provision obviously aims at 
preventing the procedure from becoming unnecessarily clumsy 
through the participation of a great number of persons. 


^ Cf. section 15 of the second Order for the Administration of the Conciliation 
Order of 29 December 1929. 

^ Cf. sections 47 and 79 of the Act of 1 October 1925 {Legislative Series, 1925, 
N.Z. 1). 

* Section 38 (i) of the Act of 22 June 1928 {ibid,, 1928, Austral. 2). 

* Cf. section 65 of the Western Australian Act of 31 December 1925 {ibid., 1925, 
Austral. 12) and sections 25 to 27 of the South Australian Act of 6 January 1926 
{ibid,, 1926, Austral. 1). 

® Sections 17 and 34 of the Act of 5 May 1927 {ibid., 1927, Nor. 1). 

* Section 8 of the standing orders for industrial courts. 

’ Sections 39 and 41 of the Act of 12 June 1926 {ibid,, 1925, Can. 1). 

« Ibid,, 1920, Aus, 22. 

» Ibid., 1926, It. 5. 
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The following discussion of the proceedings themselves, to 
which the remarks contained in the two foregoing chapters on 
the conciliation and arbitration machinery and the parties con¬ 
cerned have acted as an introduction, will be arranged according 
to their successive stages ; Chapters IV, V and VI will deal in turn 
with the institution, the course and the conclusion of the pro¬ 
ceedings. The characteristic principles on which such proceedings 
are based will also be discussed as occasion arises. These are 
often not actually specified, and deviate considerably from those 
governing the practice of civil and criminal law in most civilised 
States. It may be noted as a general rule that conciliation and 
arbitration institutions do not accept the fundamental formalism 
of such practice, thougli it must not be forgotten that the various 
systems do not apply the principles of procedure uniformly. The 
more use a system makes of compulsion, either in the course of 
the proceedings or in the execution of the awards, the less is it 
I)ossible, as will be understood, to avoid a minimum of application 
of the rules of procedure ; this uill become evident in the course 
of this survey. 

(conciliation or arbitration proceedings can be set in motion 
in three ways : an application may be made by the parties to 
the dispute (either both sides in conjunction or one side only) ; 
a public authority may give the necessary instructions ; or the 
court or board itself may open proceedings ax officio. 

Appltoatton by the Parties 

The opening of the jiroceedings through an application to a 
conciliation or arbitration institution by the parties is everywhere 
the usual course, though there is practically no example of such 
application being the only method. Perhaps the still valid French 
regulation in the Act of 21 .June 1924 ^ (Act of 27 Decemb?r 1892 


^ Legislative Series, 1924, Fr. 3. 
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respecting conc'liation and arbitration in collective disputes, 
except section 16) might be taken as an instance, but here 
too an official intervention on the jiart of the justice of the 
peace is provided for as soon as the actual conflict has broken 
out It is true that in Canada the initiative of the parties is 
necessary to set the machinery in motion, so far as the dispute 
is covered by the Industrial Disi)utes Investigation Act of 
12 June 1925, for according to section 5, a conciliation and 
investigation board can only be established by the competent 
Minister at the request of one or both parties to the dispute ; 
but it is to be noted that there is other legislation on the subject, 
particularly in the individual provinces 2 , and that this supplies 
the deficiency, Canadian legislation also makes it compulsory 
to a certain extent to notify disputes and apply for settlement. 

The form of the application is extremely varied. In most 
systems there is no prescribed form — in those of Austria, Finland 
and Germany, for instance, and apparently almost all countries, 
such as Great Britain and some other English-speaking States 
where the proceedings are voluntary and there is no compulsion. 
As will be vseen from the description of the proceedings in detail, 
conciliation and arbitration are in general distinguished by the 
freedom and adaptability of the forms they take. Since it is 
important to bring the parties to negotiate so far as possible of 
their own free will — and this is the first object even where the 
institution is armed with highly developed powers of compulsion 
— they must not be hindered by formalities. This point is parti¬ 
cularly important in respect of application to the institution 
by the parties. Section 106 of the Western Australian Act of 
31 December 1925 ^ is characteristic of this disregard of forms. 
It runs as follows : 

Proceedings in the Court shall not be iini)eachcd or held bad for 
want of form, nor shall the same be removable to any court hy certiorari 
or otherwise ; and no award, order, or proceeding of the Court shall 
be liable to be challenged, appealed against, reviewed, quashed, or called 
in question by any court of judicature on any account whatsoever 

It is of interest to compare this with section 89 (9) of the New 
Zealand Act of 1 October 1925 : 

The Court may, in its discretion, waive any technical irregularity 
or omission which may have occurred in the submission or reference 

^ Section 113. 

Cf. monograph on Canada. 

® Legislative Series^ 1925, Austral. 12. 

^ Cf. section 65 of the Canadian Act {ihid.f 1925, Can. 1). 
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of a dispute to the Court, provided that the provisions of this Act 
referring to the particular matter in regard to which the irregularity 
or omission has occurred have been substantially complied with. 

There are, however, more exact regulations on this subject. 
A written application is required, for instance, by the Netherlands 
Act of 4 May 1923, and detailed formalities are prescribed by 
many of the Acts which provide for compulsion in respect of the 
actual proceedings and, in particular, of the enforcement of the 
award. In the latter case the explanation lies, as has been 
indicated, in the great importance to the parties of the course 
and result of the proceedings, which to a great extent are indepen¬ 
dent of their wishes. These wishes, and the spirit in which the 
parties enter the proceedings, arc given less consideration, since 
in such cases there is justification for the assumption that less 
depends on their goodwill. Reference may be made in this connec¬ 
tion to the regulations in New Zealand Italy 2 , and Canada 
Although the Canadian Act does not make the decisions of the 
conciliation and investigation boards binding, and provides no 
penal sanctions for their enforcement, the powers of the boards 
are so far-reaching ^ that special formalities for the opening of 
the proceedings — that is, for the appointment of a board — seem 
nevertheless justified. As the Canadian regulations may be 
regarded as to a certain extent typical of such exact formalities 
for application, they arc quoted at length : 

For the purpose of determining the manner in which, and the 
persons by whom, an application for the appointment of a board is 
to bo made, the following provisions shall apply : 

1. The application shall be made in writing in the prescribed 
form, and shall be in substance a request to the Minister to appoint 
a board to which the existing dispute may be referred under the 
provisions of this Act. 

2. The application shall be accompanied by : 

(a) a statement setting forth : 

(1) the paities to the dispute ; 

(2) the nature and cause of the dispute, including any 
claims or demands made by either party upon the 
other, to which exception is taken ; 

(3) an approximate estimate of the number of persons 
affected or likely to be affected by the dispute ; 


^ Soction 41 of the Act. 

^ Section 74 of the Order of 1 July 1926 for the Administration of the Act of 
a April 1920. 

® Section 15 of tho Act of 12 June 1925. 

* See, in particular, sections 30 ei seq. 
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(4) the efforts made by the parties themselves to adjust 
the dispute ; and : 

(b) a statutory declaration setting forth that, failing an 
adjustment of the dispute or a reference thereof by the 
Minister to a board, to the best of the knowledge and 
belief of the declarant a lock-out or strike will be declared, 
and (except where the application is made by an employer 
in consequence of an intended change in wages or hours 
proposed by the said employer) that the necessary 
authority to declare such strike or lock-out has been 
obtained ; or, where a dispute directly affects employees 
in more than one province and such employees are mem¬ 
bers of a trade union having a general committee authorised 
to carry on negotiations in disputes between employers 
and employees and so recognised by the employer, a 
statutory declaration by the chairman or president and 
by the secretary of such committee setting forth that, 
failing an adjustment of the disj^ute or a reference thereof 
by the Minister to a board, to the best of the knowledge 
and belief of the declarants a strike will be declared, 
that the dispute has been the subject of negotiations 
between the (jommittee of the employees and the employer, 
or that it has been impossible to secure conference or 
to enter into negotiations, that all efforts to obtain a 
satisfactory settlement have failed, and that there is no 
reasonable hope of securing a settlement by further 
effort or negotiations. (1925, c. 14.) 

3. The application may mention the name of a person who is 
willing and ready and desires to act as a member of the board representing 
the party or parties making the ai)plication. 

An application by the parties is not always enough to set the 
machinery in motion. Other conditions have often to be fulfilled. 

It is provided in many systems, as an index of the importance 
of the matter, that a certain minimum number of workers must be 
affected: fifty in the Netherlands^, twenty in South Australia^, 
ten in Canada^ and in various Swiss Cantons^. Further, the in¬ 
stitution is not always bound to act on the application. This is 
particularly the case if the parties have not exhausted the possi¬ 
bilities of conciliation by means of other machinery at their 
disposal But even when this has been done, it still often depends 
on the discretion of the mediator or some other competent autho¬ 
rity whether the institution shall intervene. This is clearly the 
case in Great Britain, according to the Industrial Court Act of 


^ Sections 3 and 7 (d) of the Act. 
^ Section 17 of the Act. 

® Section 21 of the Act. 

♦Of. monograph on Switzerland. 

* Cf. above, pp. 16 ot aeq. 
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20 November 1919^. In the Netherlands^, too, the State conci¬ 
liator is not bound to intervene unless he regards a dispute as 
important enough for his mediation. He has also competence to 
set up a conciliation council if he considers it necessary According 
to the German regulation (section 12 of the second Order for the 
Administration of the Conciliation Order), the conciliator is not 
bound to act unless, in his opinion or in that of the Federal 
Minister of Labour, the case is of special importance. It should 
be noted that in some of the Australian systems and in New 
Zealand ^ the arbitration court may refuse to deal with any dispute 
if it appears that it is trivial. These provisions may be explained 
by the necessity of maintaining the efficiency of State compulsion 
by ensuring that it is only used in very important cases. 

Nevertheless, the general rule is that mediators, conciliators, 
(conciliation committees or other competent persons or bodies 
intervene on application by the parties to a dispute. In a number 
of Acts this is specified as the duty of the institution - - in Ger¬ 
many, according to the i^rovisions on conciliation committees 
already referred to, in Finland ® and in Canada 

Reference may be made in this connection to a remarkable 
provision in the Danish Act ; the official conciliator is here per¬ 
mitted to make his intervention or the continuation of his media¬ 
tion depend on the condition that there shall be no cessation of 
work until the negotiations have been declared closed, though 
this condition need only be fulfilled for one week and not more than 
once in the course of the same dispute. The British industrial 
court acts in ])ractice on similar lines in the interests of its 
prestige. 

The Opening of Proceedings at the Request 
OF A Public Authority 

Besides the application of the parties to the institution, many 
regulations provide that a public authority may request the opening 
of proceedings even when it is not itself a party to the dispute. 
Public authorities are often directly concerned in disputes through 


^ Sections 2 and 4. 

® Section .5 of tho Act of 4 May 1923. 

^ Section 10 of the Act. 

Cf. section (59 (I) of the Western Australian vVet and section 38 (h } of the 
Aijstrdian Commonwealth Conciliation Act. 

^ Section 85. 

•Section 4 of the Act of 21 March 1925. 

^Section 6 of the Act of 12 June 1925. 
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State or local undertakings such as gas, water, electricity, trans¬ 
port, etc. ; but the more interesting point is that they may require 
the opening of proceedings — or intervene during their course — 
as a non-iuterested party or as the representative of public interests. 
Special provisions on this point are often superfluous in systems 
in which the conciliation and arbitration body is an adminis¬ 
trative authority and is obliged to intervene on its own initiative 
in cases in which the public interest requires it, or can act on cor¬ 
responding instructions^. On the other hand, it is quite compre¬ 
hensible that such provisions occur in systems in which the con¬ 
ciliation and aibitration institutions are of a markedly judicial 
character and are at least partly independent of the administra¬ 
tive power. In such cases it may be necessary foi* the State to 
require the opening of x>roccodings, intervene during their course 
and appear beside or, in Italy, instead of the actual parties. 
The Italian nuigi'slrafura del lavoro which is undoubtedly an 
independent court, and the proceedings before the arbitration 
courts provided for in many Australian Acts ^ may be quoted as 
examples. The Austrian Act ^ on conciliation boards and the 
Rumanian Act ^ also recognise the opening of proceedings at the 
request of a public authority or of tlic Public Prosecutor. 

The Opening of Proceedings by the Institution 
EX officio ” 

The possibility that proct^edings may be ojKuied in the general 
interest at the request of a public authority is a step in the direction 
of giving the institution comiictence to intervene directly on its 
own initiative. Provisions to that effect are to be found in almost 
all arbitration and conciliation systems. Once the State has decided 
to put at the disjiosal of the parties to disjiutes official machinery 
for their settlement, the stej) to the ex officio intervention of the 
authority as soon as public interests are affected is not great. 

Regulations concerning the occasions on which such intervention 
should occur naturally vary in many resjiects. The idea of public 
interest is vague, its interpretation varies from country to country, 


^ Cf. following pago. 

Seotion 68, subsection 2, of tho Act of 3 April 1926. 

* Sections 19 (c) of tho Commonwealth Act of 22 Juno 1928, and 17, I (h)^ 
of tho South Australian Act of 6 January 1926, and 30 of tho Now South Wales 
Act of 18 May 1926. 

^ Section 12 of tho Act of 18 December 19t9. 

® Section 37. 
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and the application of the regulations concerning it is therefore 
far from uniform ; and, in addition, several laws do not regard 
it as necessary for the public interest to be directly affected by 
a threatened or actual dispute. According to the Swedish Act ^ 
for instance, the intervention of the conciliator is justified if the 
dispute causes or threatens to cause any considerable cessation 
of work ; in the Netherlands ^ the State conciliator may inter¬ 
vene if he regards the matter as sufficiently important ; while 
the French Bill ® provides for the intervention of the competent 
Minister or prefect in every case in which the parties cannot open 
proceedings or arrive at an agreement unaided, whether the dis¬ 
pute is of serious proportions or not. Here, too, intervention is 
only likely to occur in practice when the public interest is some¬ 
how affected. 

Where the possibility of direct official intervention is provided 
for in legislation, the conciliation and arbitration institution is 
also usually bound to intervene in the cases in question. A pro¬ 
vision of the Australian Commonwealth Act of 22 June 1928 goes 
particularly far in this respect. It says (section 16) : 

Each judge shall be charged with the duty of endeavouring at all 
tijnes by all lawful ways and means to reconcile the parties to industrial 
disputes, and to prevent and settle industrial disputes, whether or 
not the court has cognisance of them, in all cases in which it appears 
to him that his mediation is desirable in the public interest. 

It is to be noted that the possibility of the opening of proceedings 
by the institution is almost everywhere limited to the stage of 
conciliation. As far as can be discovered, only in countries with 
compulsory arbitration is direct intervention by the institution 
or by a i^ublic authority permitted also at the arbitration stage ; 
this is the case in the two Australian Acts mentioned above, and 
in the regulations on the Italian magistraturo del lavoro. The 
German regulations may also, perhaps, be classed with these, 
for there the stages of conciliation, on the one hand, and of 
arbitration, on the other, are not sharply differentiated. In sys¬ 
tems which on the whole dispense with compulsion, the conciliator 
or conciliation institution may invite the parties to submit to 
arbitration and assist them in their choice of an arbitrator or in 
other ways, but cannot open proceedings against the will of the 


* Sections 3 and 4 of the Act of 28 May 1920. 

2 Section 5, para. 1, of the Act of 4 May 1923. 

® Sections 10 ot seq. of the Bill adopted by the Chambre dea D^putia in 1929. 
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parties. This is logical, for according to most regulations the 
opening of arbitration proceedings naturally entails a readiness ■— 
usually prearranged — to accept such award as may be made. 
The official opening of proceedings would in such cases amount 
to compulsion, which is not recognised by these systems. The 
regulations in Belgium Finland France (according to the new 
Bill referred to) the Netherlands and Sweden ^ may be quoted 
in evidence. It is characteristic of the Rumanian regulation that 
the opening of arbitration proceedings is as a rule dependent on 
the will of the parties, while arbitration in disx)utes in State, 
departmental and communal undertakings and establishments 
and in works of public utility, in which collective stoppages of 
work are forbidden is carried out by the court or board ex 
officio. 

Obligation to Notify Disputes and to Apply for Settlement ; 

Suspensive Prohibition of Strikes and Lock-Outs 

In systems comiirising permanent arbitration and conciliation 
institutions or conciliators, it is naturally the duty of such bodies 
or jiersons to keep a close watch on events within their competence 
and to keep in touch with both employers and workers with whose 
disputes they may have to deal. Often, as, for instance, in the 
Swedish Act this duty is expressly specified. In this way insti¬ 
tutions and conciliators are usually informed in good time of any 
dispute which is threatening. Nevertheless, many Acts specifically 
require that notice of threatened disputes should be given to 
the competent body. The Netherlands where this duty lies 
with the local authorities, and Norway where it lies with the 
parties in cases of “ notice to cease work ”, may be quoted as 
examples. Certain Swiss cantons, too, require the parties to notify 
differences 

The notice to the conciliator, court or board must at the same 
time contain sufficient information for the latter to ‘‘ form an 


^Section 11 (f) of the Act of 5 May 1920. 

2 Section 14 of the Act of 21 March 1925. 

8 Section 113. 

* Section 22 of the Act of 4 May 1923. 

® Section 8 of the Act of 28 May 1920. 

® Sections 15 and 16 of the Act of 4 September 1920. 
^ Section 2 of the Act of 28 May 1920. 

® Section 3 of the Act of 4 May 1923. 

• Section 28 of the Act of 5 May 1927. 

See monograph on Switzerland. 
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opinion as to the cause, extent and probable consequences of the 
dispute ”, as the Netherlands Act has it. In this way it gives the 
authority concerned a first means of deciding whether or not to 
intervene ex officio. 

In a number of countries open disimtes (lock-outs and strikes) 
are explicitly forbidden and deemed to be illegal until all the 
possibilities of conciliation and arbitration have been exhausted. 
In countries where they are in any case completely or partially 
forbidden, it is natural that they should also be prohibited during 
the official attempts to bring the parties to a settlement. Such 
Important limitations of the freedom of action of trade organisa¬ 
tions cannot but have an effect on the conciliation and arbitration 
proceedings — an effect which is usually expressed in an obligation 
to give 7iotices of differences or to apply for settlement, either 
specified or implicit in the law. 

The most familiar regulations on the subject are those of the 
Canadian Act of 12 June 1925 (amending the original Act of 1907), 
which has obviously had an effect on other legislation, notably 
that of South Africa and New Zealand. The following ^ are extracts 
from the provisions in question : 

It shall bo unlawful for any employer to declare or cause a lock-out, 
or for any employee to go on strike, on account of any dispute prior 
to or during a ret\ rence of such dispute to a board of conciliation and 
investigation under the provisions of this Act, or prior to or during 
a reference under the provisions concerning railway disputes in the 
Conciliation and Labour Act : provided that nothing in this Act shall 
prohibit the suspension or discontinuance of any industry or of the 
working of any persons therein for any cause not constituting a lock-out 
or strike. . . . 

Employers and employees shall give at least thirty days’ notice 
of an intended or desired change affecting conditions of employment 
with respect to wages or hours ; and in the event of such intended or 
desired change resulting in a dispute, it shall bo unlawful for the 
employer to make effective a proposed change in wages or hours or 
for the employees to go on strike, until the dispute has been finally 
dealt with by a board, and a copy of its report has been delivered 
through the Registrar to both the parties affected ; the application 
for the appointment of a board shall be made by the employers or 
employees proposing the change in wages or in hours ; neither of those 
parties shall alter the conditions of employment with respect to wages 
or hours, or on account of the dispute do or be concerned in doing, 
directly or indirectly, anything in the nature of a lock-out or strike, 
or a suspension or discontinuance of employment or work, but the 
relationship of employer and employee shall continue uninterrupted 
by the dispute, or anything arising out of the dispute ; but if, in the 
opinion of the board, either party uses this or any other provision of 


JSectiona 5(i nricl 57 of tlie Art. 
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this Act for the purpose of unjustly maintaining a given condition 
of affairs through delay, and the board so reports to the Minister, such 
party shall be guilty of an offence, and liable to the same penalties 
as are imposed for a violation of the next preceding section. 

The Act thus provides for a suspensive prohibition of open 
disputes, and of changes in labour conditions, in which connection it 
imposes an obligation to give notice at least thirty days before 
the proposed changes in conditions and to apply for the appointment 
of a conciliation and investigation board. The fulfilment of these 
regulations is indirectly guaranteed by the provision of penalties 
for the infringement of the prohibition of open disputes. Employers 
may be fined from $100 to $1,000 for every day or part of a day 
in which an illegal lock-out or change in labour conditions is 
maintained. Workers who engage in or continue an illegal strike 
may be fined from $10 to $50. Incitement to and assistance in 
such actions may also be punished with a fine of up to $1,000 

Similar regulations are to be found in the legislation of Belgium, 
India, the Netherlands, New South Wales, New Zealand, Norway, 
Queensland, Rumania, South Africa and Western Australia, and 
of Germany in virtue of an Emergency Order issued by the President 
on 10 November 1930 and equally valid with the actual Conciliation 
Order The regulations naturally vary greatly, in respect of the 
disputes to which they apply, the definition of lock-outs and strikes 
on which they rest, the jieriod during which open disputes are 
forbidden, and the civil, criminal and other consequences of 
infringement 

In Belgium, China, Norway, New South Wales, Queensland 
and Western Australia, the suspensive prohibition of strikes and 
lock-outs applies, irrespective of the nature and importance of 
the undertakings concerned. In Rumania^ the prohibition applies 
only to undertakings which regularly employ at least ten workers, 
in Canada to important undertakings with at least ten workers, 
particularly in the transport industry and in India ® and South 
Africa^ principally to public utility undertakings. In New Zealand 
there is, besides the general prohibition, a particular obligation 
to give notice before a strike or lock-out in such undertakings may 


^ Sections 58-60 of the Act. 

^ Reichsgeaetzblatt, 1920, p. 186.5. 

® Cf. also sections 6 and 10 of the United States Act of 20 May 1926 conceminp; 
arbitration and conciliation (railways) {Legislative Series^ 1926, U.S.A. 1). 

^ Section 6 of the Act. 

® Sections 2 (c) and 2 A of tho amended Act. 

• Section 16 of the Act of 12 April 1929 {Legislative Series, 1929, ImU 2). 
’ Sections 11 and 12 of the Act. 
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begin The definition of public utility undertakings varies in 
details which are from an international point of view unimportant. 
The above-mentioned Order issued by the German President affects 
only those undertakings which supply the public with gas, water 
and electricity. 

Legislators have frequently found it advisable, in this connec¬ 
tion, to facilitate differentiation between open disputes and other 
stoppages of work. The general definition of lock-outs and strikes 
in many Australian Acts (New South Wales and Western Australia, 
for instance) are among the most important. The Westein Austra¬ 
lian Act runs as follows, that of New South Wales varying from 
it in detail only : 

“ Lock-out includes any closing of a place of employment or 
any suspension of work or any refusal by an employer to continue to 
employ any number of his workers with a view to compel his workers 
or to aid another employer in compelling his workers to accept any 
terms or conditions of employment, or with a view to enforce compliance 
with any demands made by any employer from any worker. . . 

“ Strike includes any cessation of work or refusal to work by 
any number of workers acting in combination or under a common 
understanding with a view to compel their employer or to aid any 
other workers in compelling their employer to agree to or accept any 
terms or conditions of employment or with a view to enforce compliance 
with any demands made by any workers on any employer 

The essential point here is that a cessation of work is a lock-out 
or strike when it is caused by the efforts of employers or workers 
to obtain better conditions. The Rumanian Act adds as a further 
condition that the cessation (lock-out or strike is meant) must affect 
at least one-third of the workers. According to the Italian regula¬ 
tions a strike means the cessation of work by at least three workers 
in pursuance of a previous understanding. 

But legislators have not in every case been content with such 
general limitation ; they have also laid down when the cessation 
or interruption of work is not prohibited. The Canadian Act, for 
instance, specifies that® “ nothing in this Act shall prohibit the 
suspension or discontinuance of any industry or of the working 
of any persons therein for any cause not constituting a lock-out 
or strike The real meaning of such a statement may be seen from 
the more clearly drafted Western Australian Act which runs : 

Nothing in this section shall prohibit the suspension or discontinuance 
(not being in the nature of a strike or look-out) of any industry or of 

^ Section 126 ; see also section 109. 

* This is the text of the West Australian Act ; the text of the New South 
Wales Act shows no essential differences. 

* Section 66. 

^ Section 129, subsection 2, first sentence. 
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the working of any persons therein for good cause independent of 
an industrial dispute. 

According to this Act, on a prosecution for any contravention 
of this section, “ the onus of jHoof that any such suspension or 
discontinuance is not in the nature of a strike or lock-out, and 
that such independent good cause exists, shall lie on the defendant*’^. 

Another point of interest is that a simple alteration of labour 
conditions by the action of one party, employers or workers, is 
often regarded as equivalent to the declaration of a strike or lock¬ 
out. This is the case for instance in Belgium ^ and Canada 

The period during which open disputes are prohibited varies. 
According to the above-mentioned Acts, Belgian, Canadian, 
Queensland, Bumanian, South African and Western Australian 
Acts, as also in China ^ and other countries, strikes and lock-outs 
are prohibited throughout the period before and during the concilia¬ 
tion and arbitration proceedings and until the moment when it is 
recognised that the possibilities of settlement are exhausted. Accor¬ 
ding to the German President’s Emergency Order, they are even 
prohibited for three days from the publication of the decision of 
the “ competent conciliation committee The Belgian regulations 
display this difference, however, that they do not explicitly prohibit 
strikes and lock-outs, but attach legal consequences to them 
only when premature ; in effect, they support the opponents 
of the party which began the dispute 

It is remarkable that the above-mentioned German Emergency 
Order provides penalties, not for an illegal strike as such, but 
only for incitement thereto, while in the case of lock-outs the 
action as well as the incitement is punishable. 

A number of countries do not prohibit open disputes for the 
whole period of the negotiations, but provide only for the observance 
of certain time limits before which a lock-out or strike cannot be 
legally declared. This is the case for instance in India New Zealand 
and New South Wales®; in the last-named State this time limit 
applies to strikes only, lock-outs being completely prohibited. 

The object of stipulating the observance [of such time limit — 
usually from a fortnight to a month — before a strike or lock-out 

^ Section 129, subsection 2, second sentence. 

* Sections 16 and 16. 

* Section 67 (cf. New Zealand Act, section 109 (c)). 

* Sections 33 and 34 of the Act of 17 March 1930 {Legislative Series, 1930, Chin. 1). 

* For these consequences see below, p. 71. 

* Section 16. 

’ Section 126. 

* Section 46. 
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is permissible, is naturally to give the competent authorities an 
opportunity to intervene and to settle the dispute by friendly 
means. 

If no time limit is fixed for the prohibition of open disputes, 
there may be a risk of procrastination, either through the remissness 
of the conciliation institution or through the obstruction of one 
of the parties, which may find this a means of reducing its 
opponent’s relative strength. The following provision of the 
Canadian Act attempts to avert this danger : 

If, in the opinion of the board, cither party uses this or any other 
provision of this Act for the purpose of unjustly maintaining a given 
condition of affairs through delay, and the board so reports to the 
Ministcir, such party shall be guilty of an offence, and liable to the 
same penalties as are imposed for a violation of the next preceding 
section ^ 

That is to say, the same penalties as are applied to illegal 
strikes and lock-outs. The Norwegian regulations also deserve 
notice, for they include a series of safeguards against procrastination 
providing first of all that : 

A strike or look-out shall not be declared before the expiry of the 
period of notice, and not in any ease until four working days hav(‘ 
elapsed since the date when the notice that negotiations had not been 
begun, or that they had been broken off or that the notice to cease 
work had been prolonged, was rcceivt^d by the conciliator 

An open conflict is permitted after this period, though the 
State or district conciliator may forbid it '‘if he considers that 
a stoppage of work will pi’ejudice public interests in view either 
of the nature of the undertaking or of the extent of the dispute If 
he believes this to be the case, he is obliged to forbid a stoppage 
It is also provided, as a safeguard against unconsidered and inex¬ 
pedient prohibitions, that the State conciliator can countermand 
a prohibition issued by a district conciliator After such a prohi¬ 
bition, the competent official is bound to institute conciliation 
proceedings immediately. Any party which has not failed to take 
part in the proceedings — by refusal to attend or in any other way 
— can demand their termination within ten days of the issue of the 
prohibition. This demand must be satisfied within a further tour 
days, and the prohibition is naturally removed at the same time 

' Section 67. 

Section 29, subsection 1. 

® Section 29, subsection 2. 

* Section 31, subsection 1, para. 3. 

® Section 36, subsection 1. 
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In countries like Italy ^ and certain Australian States — South 
Australia \ for instance — where strikes and lock-outs are forbidden 
in general and not only for the duration of the conciliation and 
arbitration proceedings, the question of a time limit naturally does 
not arise. 

The consequences attached by the legislation of different 
countries to the infringement of the conditional prohibitions 
which have been described are largely of a penal nature, though 
some come under the head of civil or labour law. The different 
types may also exist side by side. If there are penalties, they 
take the form of fines or imprisonment or both. 

Penalties are provided for the infringement of the suspensive 
prohibition of open disputes in the legislation of Canada, India, 
New South Wales, New Zealand, Norway, Rumania, South Africa 
and Western Australia and in countries with a general prohibition 
of strikes (cf. Italy and South Australia). While Canada^, New 
South WalesNew Zealand^, Queensland® and Western Austra¬ 
lia’ provide only for fines, in India®, Italy®, NorwayRumania 
South Africaand South Australia^® imprisonment is also provided 
for. The penalties vary greatly in the different regulations ; 
the comparatively high fines in the Canadian system have already 
been mentioned ; in Australian regulations the maximum fine 
is usually £500 for associations and employers and £l0-£25 for 
workers ; in Italy it is 100,000 lire for employers and 1,000 lire for 
individual workers, and in Norway 25,000 kroner for employers 
and workers alike. When imprisonment is permitted it is often used 
only to punish illegal strikes and lock-outs in public utility under¬ 
takings, or it may be particularly severe in these cases (cf. Rumania 
and Italy). The imprisonment provided for in the different systems 
varies from one or two months to two years or even under 
particularly aggravating circumstances — disputes in public 

* Section 18. 

* Sections 99 and 100. 

^ Sections 58-60. 

‘Sections 4^5 (c) and 46. 

‘ Section 126. 

‘ Sections 86, subsection 2, and 87 (with other penaltiee). 

’Section 129, subsection 1, 

Section 15. 

* Section 27. 

Section 40. 

“ Sections 18 et seq. 

^ Section 22. 

Sections 99 et seq. 

Cf. p. 66. 

South African Act, section 22. 
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utUity undertakings in which one or more persons are killed — 
to three years (Italy). The usual maximum sentence is some 
three months* imprisonment, which can — in South Australia 
for instance — include hard labour ; while in certain countries 
(e.g. Italy) the right to occupy official positions may be temporarily 
forfeited. 

As a general rule, not only the actual participants in strikes 
and lock-outs but also instigators and abettors are liable to fine 
and imprisonment, and many Acts (cf. Italy) provide for parti¬ 
cularly heavy punishment for such persons. The German Emergency 
Order of 10 November 1920 concerning the cessation of work in 
imdertakings supplying the public with gas, water and electricity 
provides for the punishment of participants in illegal lock-outs 
and of persons who are guilty of incitement to illegal strikes and 
lock-outs \ while participants in illegal strikes are punishable only 
if they are guilty of acts of sabotage. 

The consequences in civil and labour law which the legislation 
of many countries attaches to infringement of the suspensive 
prohibition of strikes and lock-outs also deserve mention. 

Under the German Civil Code persons guilty of infringing the 
much-quoted Emergency Order ^ are liable for damages. It may 
be assumed that in other countries, too, a party to the dispute 
or a third party injured by the infringement of the prohibition, 
can as a rule claim damages according to general legal principles, 
such injury to third parties being possible particularly in the 
case of disputes in public utility undertakings such as gas, water 
and electricity works and transport services. This question 
cannot be considered further here, as it would call for a detailed 
discussion of civil law in the different countries and go beyond 
the limits of this study. 

When there is civil liability for infringement of the suspensive 
prohibition of strikes and lock-outs, it is based on legal principles 
outside the special regulations on conciliation and arbitration ; 
but these regulations themselves sometimes provide for measures 
based on labour law to guarantee the observance of the prohibition. 
Belgium and New Zealand are noteworthy examples. 


' Section 1, para. 2; of the Order. 

* It would be bdyond the scope of this study to enquire hero who may claim 
damages in virtue of the Order; on this somewhat obscure and controversial 
question, cf. the article by von Htlb ; ** Streik in gemeinndtigen Betrieben 
p. 163 of VON Kaskel’s Sammlung von Seminarvortrdgen : “ Koalitionen und 
Koalitionskampfmittel 
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In New Zealand the measures relate to the right of association, 
which they tend to limit appreciably. It must be emphasised that 
they affect workers’ organisations only, and may, though they 
need not, be taken in addition to the imposition of a fine. They 
consist in a declaration by the court which inflicts the fine that 
the registration of the convicted association is suspended for 
such period as it thinks fit, but not for more than two years. 
Such suspension has very important consequences. During the 
period of suspension, the association is “ incapable of instituting 
or continuing or of being a party to any conciliation or arbitration 
proceedings under this Act, or of entering into any industrial 
agreement, or of taking or continuing any proceedings for the 
enforcement of an award or industrial agreement, or of making 
any application for the cancellation of its registration 

Further the operation of any award or industrial agreement 
in force at any time during that period shall be suspended in so 
far as the award or industrial agreement applies to persons who 
are members of that union or association, or who were members 
thereof at the time when the offence was committed in respect 
of which the said judgment or conviction was given or obtained, 
and also as far as the award or industrial agreement applies to 
the employers of any such persons ” 

These are very far-reaching powers in the hands of the court, 
which enable it under certain circumstances to put a complete 
stop to the continued existence of a workers’ association. The 
importance of such measures justifies the provision that the 
conviction in respect of which they are taken is subject to appeal 
to the Court of Arbitration on points of fact and of law. 

As already mentioned, the Belgian Act does not explicitly 
prohibit strikes and lock-outs, but simply attempts to induce 
the parties to make use of all the possibilities of conciliation 
provided, in that it supports the opponents of the party which 
engages prematurely in militant action. In the case of premature 
lock-outs and of strikes, due to the premature change of conditions 
on the part of employers, the object of the regulation is attained 
by treating the workers concerned as involuntarily unemployed 
and — by granting unemployment benefit — placing them in 
a better position to carry on the struggle forced on them by the 
employer. In the contrary case, the workers (or the association 
to which they belong) who prematurely go on strike, or alter 


^ Section 127 of the Act. 
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conditions, lose their right to support from the unemployment 
fund and the National Emergency Fund ^ 

The measures described above are also used as means of 
coercion in other respects and will be returned to later as occasion 
arises. 

The obligation to give notice of proposed action and to apply to 
a conciliation and arbitration institution, together with the related 
problems dealt with above, called for this comparatively thorough 
discussion, for in most cases it entails the first important measure 
of compulsion in the proceedings — a suspensive prohibition of 
strikes and lock-outs, the observance of which is secured by 
penalties and other disadvantages. It need hardly be pointed 
out that this is a very important measure, since it limits the 
freedom of the parties to engage in militant action at the moment 
they consider most favourable. The consideration on which it 
is based, namely, that a settlement after the outbreak of an open 
conflict is for economic and psychological reasons usually much 
more difficult tham before, certainly carries weight. Nevertheless, 
it is open to question whether the prohibition of open conflict, 
even for a limited period only, is the most efficacious method of 
dealing with the difficulty. In any case one point already touched 
on must be remembered : an unwise use of the prohibition can 
lead to great injustice towards one or other of the parties, which 
may, by the tardiness of the proceedings, be deprived of what 
would have been at a certain moment favourable chances of success. 
That the danger of injustice can be completely averted by suitable 
safeguards has been disputed, particularly by the workers, who 
have therefore viewed such prohibitive measures with no favourable 
eye and frequently opposed them. 

It must nevertheless be emphasised that such temporary 
prohibition of open disputes is to be sharply distinguished in 
principle from a general prohibition of all open disputes combined 
with compulsory enforcement of the awards of the conciliation 
and arbitration institutions. The former mierely serves to ensure 
that the institutions will be utilised by the parties to disputes 
before they begin hostilities, while the latter deprives them 
completely of their freedom to engage in militant action and leads 
as a rule to State regulation of all labour conditions. While in 
most countries the legislature has hesitated to engage itself in 
these far-reaching consequences — to be described in detail later 


^ SoctionB 15 and 16. 
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— it has often thought it useful and important to ensure that 
parties shall exhaust the possibilities of settlement through the 
institutions created for the purpose of maintaining industrial 
peace before they are permitted to take the law into their own 
hands. It is therefore comprehensible that in the many countries 
in which a reform of the conciliation and arbitration system is 
now under consideration, the question of the suspensive prohibition 
of open disputes as described above is being given considerable 
attention. Section 55 of the German Draft Conciliation Order 
of 1921, which did not become law, included an important provision 
to this effect. It expressly imposed an obligation to apply to 
the conciliation and arbitration authorities, and declared strikes 
and lock-outs to be illegal before such application and the publi¬ 
cation of the award. Particularly severe restrictions were provided 
in the case of such action in public utility undertakings and 
administrative dei)artments, for which the additional condition 
had to be satisfied, that a vote taken by secret ballot should 
show a two-thirds majority of employers or workers in its favour 
No penalties were provided for, but the application of ordinary 
civil law would have resulted in the offending party's unlimited 
liability for damages. During the public discussions now in 
course in Germany on the reform of the conciliation and arbitration 
system, similar ideas are being defended particularly by employers, 
but also by economists. The suspensive prohibition of strikes 
and lock-outs is described as the “ basic safeguard of peaceful 
negotiation ”, and the most energetic means — the payment of 
heavy deposits as security, support of the opponents of the recal¬ 
citrant party by statutory prolongation of conditions under the 
existing agreement — are advocated for its enforcement 

It is self-evident that this ‘‘ basic safeguard of peaceful nego¬ 
tiation ” should be made use of where conciliation and arbitration 
institutions are set up by collective agreements between employers 
and workers. But in itself an infringement of any such provision 
of an agreement cannot render the offender liable to punishment. 
In such cases, as a rule, only a civil liability for damages arises, 
provided that a collective agreement is regarded as a basis for 
legal claims, and not simply a “ gentlemen's agreement ”, by 
the law of the country concerned. 


* Cf. HeichaarbeitshUUt^ 1921, p. 453. 

^ Weddtqbn : Einigungs- und Schiedsgrund^atZt pp. 73 and 82 (Munich and 
Leipzig, 1930), and the quotation made from the Verhandlungshericht der Mann- 
heimer Tagung der Qesellschaft fiir Soziale Reform. 
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Position while Cases are Pending ; Pleas op Pendency ; 
Determination op Competence ; Amendment op the Issue 

Civil law has found a special term for the situation which 
arises when proceedings are instituted in a court; the case is 
described as suh jvdice or pending. This situation has certain effects 
on procedure, in addition to which there are usually certain material 
consequences under civil law. As was explained ^ above apropos 
of the distinction between disputes on rights on the one hand and 
on interests on the other, the function of conciliation and arbitration 
proceedings is not to validate claims in law but to compromise 
between conflicting interests. It follows that a decision on rights 
cannot be pending on such proceedings, and therefore the provisions 
in civil law connected with the period during which a claim is 
pending (liability for penal interest, damages for delayed fulfilment 
of contract, etc.) no longer apply. It must, however, be enquired 
whether pendency in conciliation and arbitration matters does 
not have certain effects on procedure. The question is not of 
great significance and it will be sufficient to pass in review certain 
more important points which show the difference between these 
proceedings and civil lawsuits. 

In civil law a plea of pendency can be brought in if during 
pendency a party makes the same claim before another court. 
In general, it will be necessary to admit this principle in conciliation 
and arbitration procedure also. It is not practicable for two 
or more cases concerning the same dispute to be pending at the 
same time before several bodies. As a rule it will be in keeping 
with the spirit of conciliation and arbitration if such a situation 
is officially prevented from arising. In practice its occurrence 
is most likely where conciliation and arbitration institutions have 
been set up by agreement. These as a rule have precedence of 
official institutions, which may intervene only if the private 
institution has been unsuccessful 2. 

Certain difficulties may arise in count ries like the Scandinavian 
States and Germany which make a sharp distinction in their 
legislation between disputes on collective interests on the one 
hand, and disputes on collective rights on the other, and extend 
this distinction to practice. Under such circumstances it is possible 
that a dispute on rights — e.g. arising out of the interpretation 
of a clause of a collective agreement — may be brought before 

' Cf. p. 6. 

* a. pp. 17 ot 8eq. 
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a labour court and that, while it is pending, the parties apply 
for settlement to the competent conciliation and arbitration 
authority. A plea of pendency cannot stay the proceedings in 
either case, for the objects of the two are not the same ; in the 
first case it is the decision of the court on a point of law, the 
interpretation of an existing agreement, which is desired, and in 
the second, a proposal for a new regulation which shall set aside 
the difference of opinion by way of a compromise. 

In order to avoid contradictions in the results of the two 
proceedings, countries where such overlapping of conciliation 
and judicial procedure is possible can easily make the opening 
of the one await the close of the other. 

It has already been pointed out ^ that there is in general more 
flexibility in the procedure and formalities in conciliation and 
arbitration then in the practice of civil law. This may also be 
remarked in connection with pendency. 

First of all there is not, as in civil cases, the principle of 
perpetvxitio fori — that is, an absolute competence on the part 
of the institution before which the case is brought, a competence 
which is inalienable despite an alteration in the circumstances 
on which it was originally based. On the contrary it is quite 
conceivable that a dispute which is pending decision by a local 
conciliation committee and which assumes unexpected dimensions 
during the proceedings may for this reason be taken over by an 
institution with competence over a larger area or a wider range 
of subjects. The German State conciliator, for instance, can 
act in this way towards a conciliation committee 2. A right of 
a similar sort is invested in many Australian arbitration courts, 
for they may assign suitable cases to another institution (in 
Western Australia the Industrial Board) instead of dealing with 
them themselves 

Just as the institution which has undertaken a case does not 
necessarily remain competent to deal with it, the point at issue 
is also not absolutely fixed. In civil law an amendment in the 
issue is not permissible after it has come mb jiidics. But in order 
to achieve a compromise between the requirements of the parties, 
which is the object of conciliation and arbitration proceedings, 
it is essential that the subjects dealt with may be widened or 
narrowed according to the needs of the case and in the interests 

^ Cf. pp. 66 et seq. 

* Sdotion 10, para. 3, of tho 83Cond Order for the Administration of the Conci- 
liatidn Order. 

• Section 84. 
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of adjustment. This necessity makes itself felt in practice and, 
with one noteworthy exception, it has not been held to call 
for special provision. This exception is to be found in Australian 
legislation, as may be seen from the following quotations from 
the Western Australian and Commonwealth Acts. The Western 
Australian provision on the subject runs as follows ^ : 

The Court may at any time before the determination of an industrial 
dispute of which it has cognisance allow the amendment, on such terms 
as it thinks fit, of the plaint or of any subsequent proceeding. 

And the following provisions of the (Commonwealth Act 
are especially significant : 

The Court may, at any time before the determination of an industrial 
dispute of which it has cognisance, allow the amendment, on such terms 
as it thinks fit, of the plaint or of any subsequent proceeding. 

In making an award or order, the Court shall not be restricted 
to the specific relief claimed by the parties to the industrial dispute, 
or to the demands made by the parties in the course of the dispute, 
but may include in the award or order any matter or thing which the 
Court thinks necessary or expedient for the purpose of preventing 
or settling the dispute or of preventing further industrial disputes. 

The reason for believing that an explicit regulation was essential 
is illuminating. It is this : the arbitration court procedure of these 
States is modelled largely on judicial procedure, and therefore 
the particular requirements of conciliation and arbitration would 
perhaps not have received due consideration if variation from the 
rules of judicial procedure had not been expressly allowed on 
important points — here, those of alteration in the charge and 
limitation of the subject. 

In this connection the freedom of action which New Zealand 
and Australian legislation allows to the arbitration courts with 
regard to admitting parties to, or excluding them from the case, 
should also be noted. The New Zealand Act is particularly 
significant for it lays down that “ in order to enable a council 
or the court the more effectually to dispose of any matter before 
it according to the substantial merits and equities of the case, 
it may, at any stage of the proceedings, of its own motion or on 
the application of any of the parties, and upon such terms as it 
thinks fit, by order . . . direct parties to be joined or struck 


* Section 71. 

® Section 38, A and B, 

•Section 113, subsection I (a). 
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General Considerations 

The proceedings themselves are that part of the conciliation 
and arbitration machinery which includes the hearing of the 
parties or their representatives, the interrogation of witnesses 
and experts, the taking of statements at the scene of the dispute, 
and the examination of any other evidence concerning the facts 
of the case and the relative strength of the parties, on which 
the conciliation proposals or the decisions of the body dealing 
with the case may be based. 

Reference has already been made to the successive stages of 
the procedure, which are distinguished one from another for 
practical purposes ^ These are the stages of conciliation and 
arbitration, to which a special enquiry stage is sometimes added. 
It is obvious that the particular functions of each of these stages 
must have an influence on the manner in which the proceedings, 
and in particular the elucidation of the facts, should be carried 
out. Thus, during the conciliation stage it is essential for the 
court or board concerned to obtain as clear an idea as possible 
of the comparative strength of the parties as a basis for the 
proposals for agreement which it has to make ; no doubt exact 
knowledge of the other circumstances of the case — whether, 
for instance, an increase of wages in the industry in question is 
economically practicable or not — may also be very important 
or even indispensable But since at this stage the success of 
the proceedings depends very largely on the good-will of the parties 
and their desire to come to an agreement, elucidation of the 


^ Cf. pp. 10 et soq. 

* A distinction is made between examination of the comparative strength 
of the parties and of the circumstances of the case, but it is not forgotten that 
these two subjects are not mutually exclusive. There is no doubt that the strength 
of the parties depends very largely on the industrial conditions of the moment, 
and that knowledge of the latter implies an understanding of the former, and 
vice versa. 
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circumstances must be limited very largely to what they contribute 
on their own initiative^. This certainly does not prevent the 
conciliation authorities from being empowered to call upon the 
parties, to compel them to appear in person, and to impose fines 
for non-compliance Compulsory evidence, the examination of 
books and other such methods are not usually introduced at 
this stage of the proceedings. 

The proceedings are influenced in the opposite direction as 
soon as the stage of arbitration arrives. If the latter is based 
on an agreement between the parties — that is, in reality on 
their desire to arrive at a settlement — or if the award has simply 
the character of a non-binding proposal to them, this influence 
is not so marked. But when the proceedings may lead to a State 
award without the necessity of an agreement between the parties, 
and when such award is or can be declared binding, then impartial 
elucidation of the circumstances is of very great importance, all 
the more so when there are penal as well as civil guarantees for 
enforcement ; and it is less necessary to take the comparative 
strength of the parties into consideration if it is to be expected 
that the award will be put into execution by the power and prestige 
of the State. 

In such cases the institution bears a grave responsibility. 
The systems which provide for compulsory enforcement of their 
awards have attempted to facilitate matters by giving the arbitra¬ 
tion authorities considerable compulsory powers and so enabling 
them to throw all possible light on the actual facts. Such powers 
include the right to compel the parties to give information and 
even to produce their books and documents, to proceed to inspec¬ 
tion on the spot, to examine witnesses and experts under oath 
and if necessary under the threat of punishment, and to acquire 
all the relevant information by compulsion if required. The 
regulations in Australia and New Zealand are typical examples, 
as will be seen later, and the same may be said of those in Italy, 
where the procedure of the magistratura del lavoro has completely 
taken on the character of that of a court of law. 

Finally, the stage of enquiry, which is subject to separate 
regulations in Canada, Great Britain and other countries, shows 
similar features. This is natural, for its purpose is also a complete 

‘ Wbddiqen : Einigunga- und SchtedagrundacUz, pp. 31-32 (Munich and 
Leipzig, 1930), very rightly calls attention to this. 

2 Cf. section 16 of the German second Order for the Administration of the 
Conciliation Order. 
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and unbiassed elucidation of the conditions and the drafting of 
a report thereupon, on the basis of which the public may form 
an opinion and so exercise moral pressure on the parties. 

These ideas have been touched on here in a preliminary way 
so as to bring out the connection between the separate points 
discussed later, and to facilitate an understanding of the whole. 
It must again be emphasised that the boundaries between con¬ 
ciliation and arbitration proceedings are not always sharply 
defined in practice, and often merge insensibly one into the other, 
as for instance in the German system ; and that the nature of 
the conciliation proceedings is frequently affected by the prospect 
of arbitration. If the failure of conciliation is to lead directly to 
arbitration, it is inevitable that the former proceedings,, in respect 
of powers for the elucidation of facts, take on features which in 
reality belong to the latter. This tendency is particularly marked 
in systems which provide for compulsory execution of the awards 
On the other hand, the complete separation of the regulations 
governing the two stages of the proceedings ^ shows that many 
systems regard conciliation and arbitration as essentially distinct 
one from the other. 

For the sake of completeness, mention may here be made of 
the frequent distinction between preliminary proceedings, formal 
proceedings and supplementary proceedings. Preliminary pro¬ 
ceedings are the informal efforts at mediation undertaken by the 
conciliator or chairman of the conciliation body ; formal proceedings 
are all those which take place before all the members of the con¬ 
ciliation committee, adjustment board or whatever the authority 
may be ; while supplementary proceedings — those which take 
place after the foregoing — only exist, so far as is known, in 
Germany Their purpose is to allow the parties a last chance 
to meet and to come to an agreement before the decision, provided 
for in German legislation, whether the award is to be declared 
binding. 

This is a practical distinction but, except in so far as it coincides 
with the distinction between conciliation and arbitration referred 
to above, it raises no legal peculiarities and therefore needs no 
further mention. 


' Cf. New Zealand Act, section 46, subsection 10. 

* As in Australia, Bolgium, Finland, France, Great Britain, Netherlands, 
New Zealand, Rumania and Sweden. 

■ Cf. also, however, below, p. 106 (section 77 of the Western Australian Act). 
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Particular Principles ; Informality, Official Action, Inves¬ 
tigation, THE Taking of Evidence, Publicity, Oral Pro¬ 
cedure, Direct Competence, Rapidity 

Besides the above-mentioned distinctions between the various 
stages, the principles which govern the proceedings call for brief 
treatment. 

Attention was drawn above ^ to the principle of informality 
in conciliation and arbitration systems. The remarks made there 
are equally true of the actual proceedings and it is only necessary 
to add that conciliation and arbitration procedure is, as far as 
form is concerned, much freer than civil procedure, but that this 
freedom decreases nearly everywhere with the growth of powers 
of compulsion. The most obvious example of this tendency is 
the Italian magistratura del lavoro, in which the procedure has 
become that of a court of law. The formalities are in fact prescribed 
in detail though they still leave much more freedom than is 
usual in criminal and civil law. There is thus a close reciprocal 
(connection between the degree of informality and the nature of 
the proceedings ; the stronger the tendency away from conciliation 
and towards arbitration — or towards judicial proceedings proper, 
as in the case of the magistratura del lavoro —■ the more limited 
is the application of the principle of informality. 

The practical reason for this informality was given above — 
the need of making the proceedings as convenient as possible for 
the parties, and this consideration carries additional weight in 
so far as the success of the proceedings depend on their good-will. 
But a more essential reason lies in the very nature of conciliation 
and arbitration. As has often been pointed out, its object is not 
the application of existing rules of law, but the creation of new 
law for the parties. It is clear that this law-giving function can 
only be carried out satisfactorily if the procedure which leads up 
to it shows great freedom from formality. This need makes itself 
inevitably felt even in countries like Australia, New Zealand and 
especially Italy, where the proceedings are more or less assimilated 
to those of the ordinary courts, though it is significant that in 
these cases the fulfilment of formalities has an added importance. 
In the civil law of most countries the principle of action by the 


^ Cf. pp. 56 et seq. 

- Sections 68 ot seq. of the Decree of 1 July 1926. 



THE PROCEEDINGS 


81 


parties is more or less exclusively recognised, that is to say, not 
only the institution but also the maintenance of the proceedings 
depend on them, there being no principle of initiative on the part 
of the court. It has been explained in a former chapter ^ that 
in the opening of conciliation and arbitration proceedings official 
initiative is also permitted, and the same is true of their course 
and conclusion ; in the Italian magistratura del lavoro provision 
is even made for the intervention of the Public Prosecutor— 
yet another expression of the principle of official action. Once 
the proceedings have been opened at the request of the parties 
or by official initiative, only official action can do justice to their 
purpose — the maintenance and promotion of industrial peace 
in the public interest. To make the steps necessary to the con¬ 
tinuation of the proceedings (e.g. the summons of the persons 
concerned, witnesses and experts) dependent on the action of the 
parties would run counter to this purpose ; and the more the 
regulations emphasise the interest of the State in the prevention 
and settlement of labour disputes, and permit compulsion for the 
attainment of this object, the more striking the contradiction 
becomes. 

While the principle of official action governs the external course 
of the proceedings, the attitude of the conciliation and arbitration 
system to the principles of pleading and of investigation determines 
the method of limiting the subject of dispute and of establishing 
the facts. The principle of pleading in civil law in most countries 
is that a court has to base its decision exclusively on the case put 
before it by the parties, while the principle of enquiry is that the 
institution is not in principle bound to limit itself to what the 
parties bring before it, but may investigate facts on its own initiative 
and limit the subject of dispute as seems useful and necessary 
for the purposes of the case 2 . The object of conciliation and 
arbitration could not be attained if the principle of pleading were 
strictly adhered to ; on the contrary, the institution must be in 
a position to go beyond the one-sided information provided by 
the persons interested and obtain an independent view of the facts 
before it can make the parties practical proposals for a settlement. 
The principle of investigation has therefore to be adopted, and this 
principle is applied the more completely the more the system 


* Cf. pp. 61 et s^q. 

* Of., in this connection, the remarks on pendency and the amendment of 
the issue, pp. 74 et Sjq. 
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concerned comprises measures of compulsion to secure the enforce¬ 
ment of its awards. The logical basis for this tendency has already 
been explained in the remarlcs on the distinction between the two 
stages of the proceedings — conciliation and arbitration 

With regard to the taking and weighing of evidence, there are 
usually definite rules in civil law, some of them very strict. What 
has already been said on the principles of informality and investi¬ 
gation makes it obvious that there can be no question of applying 
such rules to conciliation and arbitration procedure. There is 
usually no explicit provision on the subject in the Acts concerned, 
for in view of the nature and purpose of conciliation and arbitration 
such may well be considered superfluous. As far as can be discovered 
there are, typically enough, provisions of this sort only in the laws 
of Australia and New Zealand, for, as has already been mentioned 
in a similar connection, the arbitration court procedure in these 
countries very closely approaches that of a court of law, in which 
the rules of evidence are usually followed on the basis either 
of custom or of explicit regulations. The dispositions of the 
Australian Commonwealth and Western Australian Acts are the 
most characteristic They arc almost identical, the former 
specifying ‘‘ that in the hearing and determination of every 
industrial dispute, the court shall not be bound by any rules 
of evidence, but may inform its mind on any matter in such 
manner as it thinks just 

Besides the above-mentioned principles of informality, official 
action and investigation which are so characteristic of conciliation 
and arbitration proceedings, a number of other principles may be 
mentioned. There is no need to discuss them at length, for they 
are not so important as the others and also apply in the practice 
of civil law. 

The principle of publicity is not consistently applied and in 
many regulations no mention whatever is made of it. Belgium ^ 
and Norway'*, for instance, prescribe that proceedings are not to 
be public. 

In Germany, only the “ preliminary proceedings ” — that is 
to say, the negotiations between the parties and the conciliator — 


^ Cf. pp. 77 et s^q., and Weddigen ; Einigungs- und SchiedsgrundsaiZy p. 63, 
in which this fact is remarked on in another connection. 

2 Australian Commonwealth Act, section 25 ; Western Australian Act, section 
67 ; of. also South Australian Act, sections 40, subsection 11 fbj, and 41 fgj; 
New Ze dand Act, section 82 (j) ; Canadian Act, section 30, subsection 2. 

* Section 13. 

* Section 35, subsection 3. 
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are not public, while the proceedings before the whole conciliation 
committee of the conciliation court are public in principle the 
institution being however permitted to exclude the public if it 
regards this step as advisable. Similar regulations hold good in 
Canada New South Wales ^ and Western Australia where the 
public may be excluded by the institution or at the request of 
one party. 

In Great Britain arbitration proceedings are not usually held 
in public, but there is no legislation to this effect 

Though there may be certain exceptions, it is in general true 
to say that in systems in which the proceedings resemble or are 
regarded as equivalent to those in courts of law, as in Australia 
and Italy, the principle of publicity is recognised on the same 
grounds as were given for official control of the proceedings, before 
courts of law, 2 )articularly where measures of compulsion are used. 
On the other hand, this need not be the case if the proceedings 
have not an authoritative character and when all depends on the 
goodwill of the parties and their readiness to come to an agreement. 
This explains the customary i)rivacy of the proceedings in Great 
Britain, and of the preliminary proceedings in Germany. Such 
proceedings resemble diplomatic or political negotiations, and their 
success may often be endangered if the representatives of the parties 
are hindered by publicity from expressing themselves freely ; 
consideration for the reaction on the public would have too great 
an influence on the negotiations for a settlement. 

As far as can be established, all conciliation and arbitration 
systems recognise the jmnciple of oral procedure ; the parties 
set forth the subject of their dispute, their claims and their argu¬ 
ments orally before the institution, and the x3roposal or award 
of the latter is based on these and not on written claims. Since 
the foremost object of the proceedings is to bring the parties to 
an agreeuient on the basis of a compromise between their respective 
points of view, this principle requires no further justification. 
Naturally, it must not be too severely applied to the exclusion 
of all other forms of procedure, for it is often necessary for the 


^ Sections 20 and 21 of the second Order for the Administration of the Conci¬ 
liation Order. The “supplementary proceedings” after the award, in which 
it is decided whether the latter is to bve declared binding, are also secret 
(section 24). 

2 Section 34. 

® Section 69, V. 

* Sections 146, subsection 4, and 146, subsection 6. 

® Mackenzie : The Industrial Court: Practice and Procedure^ p. 16. 
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parties, particularly in complicated cases, to tender considerable 
written evidence, arguments, etc., which may of course be taken 
into account without oral exposition. Even the demand for a 
careful written preparation of the case (as in the Italian magia- 
tratura del lavoro i) does not run counter to this principle, but 
is explained by the fact that these proceedings are organised 
on the lines of a court of law and provided with compulsory 
powers. 

Next, almost all conciliation and arbitration systems recognise 
the principle of direct competence, according to which the proceed¬ 
ings, including any necessary giving of evidence, take place before 
the court or board itself and not before other bodies acting at 
its request or under its instructions. This principle is not apparently 
specified in any Act, but it is fully in keeping with the nature 
of conciliation and arbitration, in which the personal or psycho¬ 
logical influence of the institution occupied with the dispute plays 
an extremely important part. This direct influence would be lost 
if certain parts of the proceedings were undertaken by subordinate 
bodies, but it must be admitted that the more closely the proceed¬ 
ings resemble those of a court of law — as, for instance, in Australia 
— and the more the authoritative decision of the tribunal 
takes the place of a friendly compromise of interests, the less 
important is this direct psychological influence for the purpose of 
an understanding between the parties. It is therefore comprehen¬ 
sible that according to the Australian Commonwealth and Western 
Australian ^ Acts the treatment of a dispute may be passed on 
from an arbitration court elsewhere (to the local industrial board 
or to a person selected ad hoc) for investigation, taking of evidence 
and the drafting of a report. It should be noted in this connection 
that according to the German regulations after the arbitration 
award has been given the parties may be heard by a designated 
body in the “ supplementary proceedings ’’ — that is, to decide 
whether or not the award is to be declared binding. 

The principle of rapidity, which is frequently applied in civil 
law, can perhaps also be applied to conciliation and arbitration. 
The success of the proceedings is in practice often dependent 
on the speed with which they are carried through, and in the 

^ Cf. section 74 of the Decree of 1 July 1926 (Legislative Series, 1926, It. 6). 

* Of. sections 36 and 37 of the Australian Commonwealth Act. 

* Sections 84 and 85 of the Western Australian Act. 

* Section 24 of the second Order for the Administration of the Conciliation 
Order. 



THE PROCEEDINGS 


86 


legislation of Canada^, Finland^ and India® rapidity is specified 
as one of the particular duties of the competent authority. The 
regulations for proceedings before the Italian magiatratura del 
lavoro also plainly show a tendency in this direction^. 

The Course of the Proceedings ; Obligation of the Parties 

TO Attend ; Exclusion or Challenge of Members of the 

Court or Board ; Maintenance of Order during Sessions ; 

Ei.ucidation of the Facts 

If the proceedings are to be efficiently and successfully 
completed, certain conditions must be fulfilled. First of all, the 
parties or their representatives must attend in person; secondly, 
a necessary minimum of confidence in the conciliation or arbitra¬ 
tion authority can be guaranteed only if partial or otherwise 
unsuitable persons can be refused the presidency or membership 
of the court or board; next, the practical course of the proceedings 
must be made secure against disturbances by orderly regulation 
of the sessions ; and finally, the necessary steps must be taken 
to ensure full elucidation of the facts of the case. These four points 
will now be considered in turn. 

The most important object of the proceedings — agreement 
between the parties — cannot be attained if one of the parties 
does not attend ; and in every case in which the State not only 
puts conciliation and arbitration machinery at the disposal of 
disputing persons but also attaches value to the use of such 
machinery, even against the will of one or both of the parties, 
it must be in a position to compel attendance. This is indispensable 
in systems which permit the intervention of conciliation and 
arbitration bodies on their own initiative or at the request of a 
public authority®. There is a risk that compulsion may affect 
the readiness of the parties to agree, though this depends on the 
measures used ; and it is therefore for experience and judgment 
to decide in each case whether and to what extent such measures 
of compulsion are expedient. Moderation is particularly called 
for if the success of the proceedings depends on the voluntary 
co-operation of the parties, which would be endangered by the 

^ Section 23. 

* Section 11, subsection 2. 

® Section 7. 

* Of. in particular sections 76, 80, subsections 3>5, and 84 of the Decree 
of 1 July 1926. 

* Cf. above, p. 61 ct 8oq. 
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careless use of compulsion. Fui*ther, while compulsion to attend 
is conceivable, compulsion to negotiate, which is the ultimate 
object, is in fact not practicable. 

The obligation of the parties to attend is provided for in a 
number of countries, though in many cases without penalties 
for infringement (e.g. Denmark ^ and Sweden ^). Under certain 
circumstances it is very important for the parties to attend in 
person and not to be represented. Regulations in Germany^, 
Italy ^ and the Netherlands ^ take this into account, and in these 
countries (in Germany only in disputes limited to a single 
undertaking) the conciliator, chairman of the conciliation or 
arbitration committee, mediator, arbitrator or labour tribunal 
(as the case may be) can insist on personal attendance. Non- 
compliance is usually punished with a fine. Whereas in Germany 
and Switzerland ® only a disciplinary fine is permitted, in 
Australia ^ and Canada ® the offence is a criminal one and the 
fine may be very high ($100 to $ 500 ). According to the Netherlands 
Act particularly grave offences may entail a fine of not more 
than 00 gulden, and also imprisonment for not more than four 
months. This is all the more remarkable in that this Act does 
not recognise compulsory arbitration. 

Besides the direct compulsion to attend, the legislation of a 
number of countries provides for an indirect but very efficient 
pressure in the same direction, in that the proceedings may be 
carried through even in the absence of one or both of the parties. 
This is the case in Italy, where the absence of both parties is no ob¬ 
stacle if the Public Prosecutor instructs that the case be proceeded 
with Under German legislation, an award must be given in the 
absence of one party if the other party demands it In Norway 
the proceedings continue in the absence of one or both of the 


1 Section 3, para. 2. 

Section 4, para. 2. 

3 Sections 15 and 16 of the second Order for the Administration of the Conci¬ 
liation Order. 

^ Section 23, para. 2, of the Decree of 1 July 1926. 

® Sections 5, subsection 3, 14, subsection 2, 31, 33 and 57. 

® Cf. section 31 of the Federal Factory Act of 18 June 1914 {Bash Bulletin, 
Vol. IX, p. 269). 

’ Wostom Australian Act, sections 145, 146 (9), and Australian Commonwealth 
Act, section 16. 

* Section 36 of the Act of 12 June 1925 {Legislative Series, 1925, Can. 1). 

® Section 57. 

Section 86 of the Decree of 1 July 1926. 

Section 21, para. 4, of the second Order for the Administration of the Conci¬ 
liation Order. 

Section 35, subsection 1, para. 2. 
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parties, and in Canada ^ and New Zealand ^ if without good cause 
one party fails to attend or be represented. 

Finally, many countries require and accept the evidence of 
the parties under oath, and this amounts to compulsory attendance. 
More will be said later about the obligation to give evidence^. 

It has already been sufficiently emphasised apropos of the 
position of conciliators and assessors, how important it is for 
the success of the proceedings that the parties shall have confidence 
in the institution. It is for this reason frequently provided that 
under certain conditions persons may be excluded by law from 
membership of conciliation and arbitration institutions or 
challenged by the parties. In many regulations the practice of 
civil law in respect of the exclusion or challenge of judges is applic¬ 
able. This is particularly comprehensible in countries such as 
Italy, where the proceedings are organised on the lines of a court 
of law. The Decree of 1 July 1926 on this subject simply refers 
to the Civil Procedure Code for the exclusion or challenge of the 
judges and expert assessors The position is the same according 
to the Finnish ® and Norwegian ^ Acts, though under both the 
proceedings are sharply distinguished from those of ordinary 
courts of law ; the regulations are nevertheless comprehensible, 
for they refer to conciliators, acting alone, who must be com¬ 
pletely independent of the parties, and whose position is one of 
great responsibility. A similar regulation in Austria ® may be 
explained by the fact that in that country the conciliation boards 
also have judicial functions. 

The exclusion of a judge from the exercise of his office is provided 
for in codes of procedure if he is either a party to the dispute or 
stands in close legal relation to such i)arty (shares its rights or 
obligations), if the jiroceodings concern a jierson to whom he is 
closely related by blood or marriage, if he is called upon to give 
evidence as witness or expert, etc. The challenging of a judge 
is permitted for these reasons, as also on the ground of partiality, 
i.e. if there is any reason to justify lack of confidence in the 


^ Section 43 of the Act of 12 June 1925 (1907). 

2 Section 116. 

® Pp. 90 ot seq. 

^ Pp. 24 et seq. 

® Section 67. 

® Section 6 of the Act of 21 March 1925 {Legislative Series, 1925, Fin. 1). 

’ Sections 13 and 30. 

® Cf. section 4 of the instructions of 19 May 1923 concerning the Standing 
Orders of Conciliation Boards. 
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impartiality of the judge ’’ The Netherlands Act ^ provides 
for the possibility of challenging chairmen and assessors of 
arbitration courts. The provision is in general terms and is thus 
widely applicable in practice. It is justified by the arbitrators* 
considerable powers with regard to the elucidation of the facts 
and the institution of investigations®. In such cases it must be 
possible in practice legally to replace persons who, there is reason 
to believe, will not guarantee an impartial treatment of the dispute, 
by others in whom confidence may be placed. 

The less judicial the position of the assessors, and the more 
they resemble representatives of the parties^, deputed or proposed 
by them as members of a conciliation or arbitration institution, 
the less possible it is to apply to them the reasons for challenge 
which are provided in civil law in respect of judges. The value 
of assessors in such cases is that they are not actual representa¬ 
tives of the parties, but that their duty is to judge the claims 
of the parties, at whose request they are acting, in the light of 
the facts and to give these claims their full value. A challenge 
on the ground of partiality would thus run counter to the purpose 
of the proceedings ; in the German regulations on this point it 
is only in disputes affecting a single undertaking that an employer 
or worker in the undertaking is not competent to act as chairman 
of the conciliation and arbitration committee, conciliator in the 
preliminary proceedings or assessor and even then he may so 
act if the parties are in agreement on the subject. In all other 
cases, the regulations do not provide for the challenging of the 
assessors, but the chairman may be challenged if doubts arise 
which “ are based on facts connected with the individual dispute 
and calculated to justify lack of confidence in his impartiality ** 
Taken as a whole, the examples given show that it is not always 
possible to apply the principles of procedure in eivil law to the 
exclusion and challenging of chairmen, and above all of assessors 
of conciliation and arbitration institutions. Such principles can 
only be suitably and completely applied in cases where the proceed¬ 
ings are organised as in a court of law. In the much more numerous 
countries where this is not the case, such strictness is unnecessary. 


' Sections 41 and 42 of the German Civil Procedure Code. 

2 Section 28 of the Act of 4 May 1923. 

8 Cf. below, p. 96. 

* Cf. remarks on the position of assessors, pp. 36 et seq* 

•Section 13 of the S3cond Order for the Administration of the Conciliation 
Order. The wording corresponds in part with section 42 of the German Civil 
Procedure Code quoted above. 
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in particular in respect of assessors, who are in practice seldom 
challenged on the ground of partiality. 

The official in charge of the proceedings — as a rule the 
conciliator or chairman of the conciliation or arbitration institu¬ 
tion — needs at times certain statutory powers in order to keep 
the proceedings free from disturbances and to punish or expel 
unruly elements. The more authoritative the proceedings are, 
the greater this need ; and consequently it is most apparent in 
those regulations which provide for measures of compulsion for 
the enforcement of the institution’s awards or to some degree 
prohibit strikes and lock-outs. On the other hand, the more 
the success of the proceedings depends on the good-will of the 
parties, the less necessary such regulations are. There is, for 
instance, no provision of this kind for proceedings before the 
Industrial Court of Great Britain, and indeed it is not even 
considered necessary to establish standing orders for this body. 
The German regulations apart from making it possible to declare 
awards binding, which will be discussed later, are built up in 
principle on the voluntary co-operation of the parties ; the 
president of the conciliation committee can only fine persons 
who are guilty of disturbing the proceedings ; and even such 
fines are subject to appeal. Fines, which are obviously simply 
disciplinary penalties, are also provided for in the Norwegian 
Act though here it is added that in certain cases a penalty 
may be imposed under the ordinary criminal code. In Canada ® 
the regulations are more severe. An unruly person may be taken 
into custody by any officer of the conciliation and investigation 
board, expelled from the hall and detained until the end of the 
session ; he may also be fined up to one hundred dollars. Similar 
regulations hold good for New Zealand^ and Western Australia^ 
while the Australian Commonwealth Act ® provides for much 
higher fines (up to one hundred pounds), and the South Australian 
Act ’ for imprisonment up to fourteen days for insulting the 
court, disturbing the proceedings or other unseemly behaviour. 
It is remarkable that in many countries with compulsory arbitra- 

1 Section 17 of the second Order for the Administration of the Conciliation 
Order. 

* Section 41. 

® Section 37 of the Act of 12 June 1926 (1907). 

* Section 14. 

* Section 135. 

* Section 83. 

’ Section 124, 
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tion these steps against direct disturbances are not regarded as 
sufficient to safeguard the smooth working of the institution. 
New Zealand ^ and Western Australia ^ have provided for fines 
of up to fifty pounds for persons who “ shall write, print, or 
publish anything calculated to obstruct or in any way interfere 
with or prejudicially affect any matter before the Court The 
Australian Commonwealth Act even provides that ‘‘ any person 
creating a disturbance or taking any part in creating or continuing 
a disturbance in or near any place in which the Court is sitting ” 
may be punished by a fine of up to one hundred pounds or im¬ 
prisonment for not more than six months, or both 

As was explained above ^ in detail, the function of conciliation 
and arbitration is to establish a compromise between the interests 
of the parties to a dispute and create a new basis for their mutual 
relations — that is to say, to make law and not, as in the judicial 
settlement of a dispute on rights, to interpret it. The result is 
that the elucidation of the facts plays two very different parts 
in the two types of procedure. In a case in civil law the object 
is to establish the facts of the case, on which the judge bases his 
decision in application of the law ; but in disputes on collective 
interests, knowledge of the circumstances is needed to enable 
the conciliation or arbitration institution to form an opinion as 
to what regulation of the dispute will first be voluntarily adopted 
by the parties, or what compulsory solution is likely to be the 
most just, if need bo with due reference to public interests. In 
the first case, therefore, elucidation of the facts is the basis for a 
settlement of the legal position by a judge ; in the second, it 
is the basis for the creation of fresh law, whether in the form 
of an agreement between the parties or of a solution imi-)osed by 
the court or board on its own authority or directly by the State. 
This difference arises out of the nature of the two systems and 
also exists, though often disguised and less marked in effect, 
in cases where it is not clearly formulated in legislation, or where 
conciliation and arbitration procedure closely resembles that of 
a court of law. 

The facts may be elucidated in two ways, first by hearing the 
usually contradictory statements of the parties, and then if 


1 Section 115. 

^ Section 136. 

® This is the text of the Western Australian Act, that of the New Zealand Act 
being similar. 

* Section 83 A. 

* Pp. 2 et seq. 
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necessary by interrogating witnesses and experts, examining 
books, taking statements and making other investigations, e.g, 
into the industrial position of the industry concerned in the dispute. 

The hearing of the parties is perhaps even more important 
in conciliation and arbitration proceedings than in civil proceed¬ 
ings. As has often been pointed out, national regulations, which 
differ so widely on other particulars, agree on this, that the 
voluntary agreement of the parties is the first object at which 
to aim ; and an oral exposition of their points of view is an 
indispensable condition. This is not, as in civil cases, used by 
the parties to stake out their legal position, but to obtain an 
estimate of the opponent’s strength and so of the likelihood that 
it will maintain or reduce its claims. The function of the mediating 
institution is to find in the expositions of the parties — in which 
each will describe its position as imposingly as possible — a basis 
for compromise which both may accept and to overcome psycho¬ 
logical obstacles to their agreement. It is noteworthy that under 
certain systems this work may be done during the proceedings, 
even by means of a direct consultation (by ballot) of the members 
of the associations concerned ^ The position is analogous to that 
of a political or commercial transaction which is to be concluded 
by the mediation of an impartial third party. Each party needs 
the other ; each tries to sell itself as dearly as possible and to 
give the mediator and the opponent the impression that the 
opponent needs it more than vice versa. At this stage of the 
negotiations, when the institution has simply to function as a 
medium for psychological compromise, the oral exposition of the 
parties is often quite sufficient to elucidate the facts of the case. 
It may then be needless, for instance, for the mediator to know 
what the industry in question is actually capable of ; it is enough 
for the exercise of his functions, which are purely psychological, 
to hear the ideas and explanations of the parties on the subject. 

The position changes as soon as the mediating institutions 
are no longer limited to psychological assistance and persuasion, 
but begin to exert, according to the various methods of the 
particular systems, some form of pressure on the parties in the 
direction of a particular settlement. As this pressure increases 
so also does the part played by the conciliation or arbitration 
authority in the eventual settlement and with it that authority’s 
responsibility. It can only bear such responsibility if, besides 


^ Of. section 66 D of the Australian Commonwealth Act. 
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what it may learn of the psychological position from the exposition 
of the parties, it is given means of impartially elucidating the 
facts — means which correspond to the scope of its functions. 
The change from the former to this latter position often passes 
unnoticed and becomes evident only when the mediating institu¬ 
tion sets in motion official enquiries on the industrial position 
and the labour market, and attempts to influence the parties 
by disclosing the information it has obtained. A visible turning 
point is provided when a court or board is explicitly given the 
function of investigating conditions in the industry, in order to 
influence the parties towards agreement on a given basis by 
publishing the information it obtains. Finally, there is a complete 
reversal of the situation in the case of systems which, if voluntary 
conciliation fails, provide for compulsory settlement by the conci¬ 
liation and arbitration bodies or other competent authority, and 
must, therefore, allow the latter wide powers for the exercise 
of this function — for the interrogation of witnesses, the taking 
of statements on the spot, etc. 

Thus, the more the responsibility for the creation of the new 
legal relation between the interested person passes from those 
to whom it has to apply on to the shoulders of the conciliation 
and arbitration bodies, the more impossible it is for the latter 
to be content with a knowledge of the psychological factors 
influencing the parties, and the more obviously it becomes necessary 
for them to elucidate the facts. Systems which provide for 
compulsory execution of the decisions arrived at during the 
proceedings thus find it essential to arrange in detail for the intro¬ 
duction of the same principle into the preliminary stages — that 
is to say, to give the conciliation and arbitration bodies the means 
of establishing the facts by compulsion if need be. 

If the manifold provisions of national conciliation and arbi¬ 
tration legislation dealing with the elucidation of the facts are 
passed in review, the most frequent impression gained is that 
the legislators have groped their way step by step without always 
finding a satisfactory or final solution. 

The difficulties begin as soon as the system permits measures 
of compulsion for this purpose, and vary with the degree of 
compulsion. The legislator must decide how far he may go in 
the compulsory investigation of the economic or technical secrets 
of an undertaking, without running counter to the principle of 
the independence of private industry, which is still nearly every¬ 
where regarded as sacred, despite the modem development of 
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the capitalist system and the many limitations and obligations 
it has brought with it. It is in principle the same problem which 
is raised in more general and obvious form by the question of the 
compulsory imposition of awards in collective disputes, and will 
therefore, be discussed once more in connection with the latter 
in the final chapter on the principles of conciliation and arbi¬ 
tration 

The above general remarks make it possible to classify the 
various regulatioas concerning the elucidation of the facts. They 
may be conveniently divided into four groups. 

The first group includes the regulations in which the proceedings 
depend solely on the good-will of the parties, while the mediating 
institution limits itself in the main to overcoming psychological 
obstacles to an agreement, without intervening in an authoritative 
way itself. The systems in Great Britain (the Industrial Courts 
Act) — excepting the enquiry procedure, which will be mentioned 
later — Denmark, Finland, Sweden and Germany belong to this 
group. In all these countries the hearing of the parties is the 
principal method of elucidating the facts, other means in some 
cases not oven being mentioned. When mentioned, they are 
obviously regarded as of less importance, and in any case depend 
on the acquiescence of the parties. A guarantee, in the shape of 
measures of compulsion, that the paii^ies will provide information 
or that third parties will give evidence or put their expert knowledge 
at the disposal of the institution, is not recognised in these systems. 
The regulation in Sweden is typical and runs as follows ^ : 

The negotiations . . . shall, in the first place, have the object 
of bringing about an agreement in accordance with the offers or 
proposals which may be made by the parties in the course of the 
negotiations. . . . The parties shall make it their business, at the 
request of the conciliator, to give him extracts from the accounts and 
other documents together with statistical data, and other facts with 
which the dispute is concerned, and also to grant him access to the 
workplaces concerned, in so far as this is necessary in order that he 
may have a sufficient basis for coming to a decision on the dispute. 

The legislators therefore regard direct relations between the 
conciliator and the parties as the most important pai-t of the 
proceedings. The elucidation of the facts in other ways is ‘‘ the 
business ^ of the parties — that is to say, they are subject only 

^ Chapter VII, pp. 130 et seq. 

* Sections 6 and 7 of the Act. 

• The English translation — “ it shall be the duty of the parties — in the 
Legislative Series is, in this respect, not quite accurate. 
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to moral pressure, which can however be very effective, for the 
conciliator may draw unfavourable conclusions from the refusal 
of a party to assist him with information. Similar provisions 
are in force in Finland ^ and the German regulations too belong 
to this group. They specify that ‘‘ the points at issue and the 
facts needed to judge them are to be elucidated by hearing the 
parties Only when this seems advisable may the adjustment 
board '' make official enquiries, instruct the parties to submit 
documents in support of their claims, and hear such witnesses 
as the parties bring ’’ It deserves emphasis that the German 
Act avoids any compulsion with regard to the elucidation of the 
facts, although as is known it provides under certain conditions 
for a declaration that the award imposed on the parties is binding 
in civil law. It differs in this respect, as will be seen from the 
subsequent discussion on the fourth group, from other systems 
which recognise the compulsory imposition of decisions, though 
in most of these compulsion is carried further and has penal sanc¬ 
tions ; and clearly it may thus be grouped with those which attempt 
to keep to the principle of voluntary agreement between the parties 
and which therefore have analogous provisions on the elucidation 
of the facts. The latter thus remains dependent on the voluntary 
co-operation of the parties. 

The Swiss Factory Act makes it compulsory for all parties 
called on by a conciliation institution to attend, participate in 
the proceedings and give evidence, though this is guaranteed by 
disciplinary fines only In this respect the Act belongs to the 
transition stage between the first and second groups, the latter 
including the systems which do not recognise compulsion in the 
execution of awards, but consider it advisable to give the mediating 
— and in particular the arbitration — bodies wider powers with 
regard to the elucidation of the facts. The principal systems 
belonging to this group are those of the Netherlands and Norway, 
and that for the settlement of disputes on the railways in the 
United States under the Act of 20 May 1926'*. 

According to the Norwegian Act the conciliator has the same 
powers for the elucidation of the facts as the Labour Court, whose 
procedure is regulated by the same Act, with the exception that 

' Sections 9 to 11 of the Act. 

* Section 21, para. 2, of the second Order for the Administration of the Concilia¬ 
tion Order. 

* Cf. footnote 6, p. 86. 

* Legislative Series, 1926, U.S.A. 1. 
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he cannot put witnesses and experts on oath. Witnesses and 
experts who have been regularly summoned and who, without 
sufficient reason do not appear, are fined or made liable for the 
costs arising out of their absence. The Act also makes it compul¬ 
sory, on pain of a similar penalty, to submit original documents 
and empowers the conciliator to investigate at the scene of the 
dispute and to acquire information in other ways The board 
of arbitration under the American Act has similar powers, and 
can also call on the assistance of the courts if necessary but 
it must not be forgotten that this board is established, not by 
official initiative, but by agreement between the parties, who 
thus show their willingness to submit to eventual measures of 
compulsion. Finally, the Netherlands Act includes detailed 
provisions concerning compulsion for the elucidation of the facts 
Witnesses and experts summoned to proceedings before the 
conciliation board, who fail to appear without good reason, are 
liable to a fine of up to sixty gulden if an interrogation under 
oath is not intended ; while a considerable measure of compulsion 
may be used in the proceedings before the arbitration court, 
though these can only be instituted on agreement between the 
parties. Persons summoned to appear, whether parties to the 
dispute, witnesses or experts, who fail to do so without good 
reason or refuse to give the information demanded of them, are 
liable in certain circumstances to iinjirisonment up to four months. 
Persons who withhold books, documents, etc., when required 
to show them are even liable to imprisonment, up to six months, 
and a fine, up to one thousand gulden. Not only witnesses and 
experts but also, remarkably enough, persons concerned in the 
dispute may be interrogated under oath 

These severe regulations, in particular the right to put even 
the parties to the dispute on oath, may be explained by the fact 
that as a rule arbitration is used in disputes which closely affect 
public interests and are therefore no longer a purely private 
issue. The provision that the Government conciliator, whose 
co-operation is required for the opening of arbitration proceedings 
under the Act, shall refuse such co-operation ‘'if he does not 
consider the dispute sufficiently important also tends in the 


^ Sections 19, 21, 22, 35 and 43. 

2 Section 7, subsection ^ (h). 

^ Sections 14, subsection 2, and 57, subsection 1. 

* Sections 31, 33, 34, 57, subsections 2 and 3 ; cf. also pp. 96 and 98 (investi- 
gation proceedings). 
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same direction The power to put the parties upon oath and 
the right of the parties to be so heard are also to be found in the 
systems belonging to the third and fourth groups ; they a e in 
fact inherent in the nature of these systems, as will be seen below. 

Besides proceedings before the Government conciliator alone, 
the conciliation council and the arbitration court, the Netherlands 
Act also provides for separate investigation proceedings, and 
thus forms the transition stage from the second to the third group 
of systems, those which provide a special procedime for the eluci¬ 
dation of the facts. Among others, Canada, Great Britain, India 
and the United States (the above-mentioned Act on labour disputes 
on the railways) also provide for such procedure. It is worthy of 
note that investigation proceedings also take place in many 
countries which do not specifically provide for them. In Germany 
— to give one example only — committees of experts have 
repeatedly been set up in recent years, usually on the basis of an 
agreement between the parties, and subsidised by the State ; 
they have dealt with such particularly complicated matters as 
the economic position of the Rhine shipping companies and the 
transition from the two-shift to the three-shift system in lignite 
mines The importance of such investigation has already been 
briefly referred to ^ ; but a few supplementary remarks will not 
be out of place here. 

Investigation proceedings established by law were originally 
a peculiarity of the systems of Canada and Great Britain, and are 
still, as far as can be discovered, most applicable to English- 
speaking countries. They are a natural outcome of the principles 
of these systems, which reject State intervention in the adjustment 
of labour conditions and allow the State to act only as mediator 
in disputes, unless the parties call it in as arbitrator. The conse¬ 
quent complete dependence on the parties’ will to agree must at 
times cause dissatisfaction, particularly in important cases which 
closely affect the public interest. In English-speaking countries 
great weight is attached to public opinion, and so it is regarded 
as desirable to make use of its influence in the adjustment of 
disputes. A way of permitting the public to form an opinion had 
therefore to be found, and the means chosen was the publication 
of a report by the competent authority (conciliation institution, 


^ Section 22, subsection 3 (a). 

^ Cf. SiTZLKB : “ Soziale und wirtschaftliche Bedeutung der staatlichen Schlich- 
tung ’Mn Newe Zeitachrift fur Arbeitarecht, 1930, col. 15. 

« Pp. 20 et 8oq. 
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board of enquiry, etc.) on the causes of the dispute and the technical 
and economic possibilities of a particular settlement. Naturally 
the composition of such a report depended on an impartial investi¬ 
gation of the facts, which would ensure the enlightenment of the 
public by means of trustworthy information and avoid inaccuracies 
entailing injustice to one or other of the parties. This scheme 
permitted the maintenance of the principle of voluntary partici¬ 
pation in conciliation and arbitration proceedings without preven¬ 
ting the exertion by public opinion of a certain — sometimes 
very efficient — pressure, to the general advantage. 

The success of such investigation proceedings depended on 
and therefore justified the introduction of certain measures of 
compulsion for the elucidation of the facts ; and under the 
British Industrial Courts Act and the Canadian Industrial Disputes 
Investigation Act, such measures are permitted. In the British Act, 
the competent Minister may make rules regulating the procedure 
of any court of enquiry, including rules as to summoning of 
witnesses, administration of the oath and submission of docu¬ 
mentary evidence The Canadian Act clearly specifies the 
possibility of compulsion. A board of conciliation and investigation 
has, even without special investiture by the Minister, the powers 
of a court of record in civil cases — that is, “ it has all the powers 
of summoning before it and enforcing the attendance of witnesses, 
of administering oaths, and of requiring witnesses to give evidence 
on oath or on solemn affirmation . . . and to produce such 

books, papers or other documents or things as the board deems 
requisite to the full investigation of the matters into which it is 
enquiring. . . . ” It has also far-reaching rights with regard 

to investigation at the scene of the dispute. Non-compliance 
(e.g. failure of a witness to attend or obstruction of the board 
or its representatives during investigation) may be punished by 
a fine of up to $100 It is important that, as under the Netherlands 
Act, either party may give evidence and can be compelled to do 
so It is only logical that in matters of great general interest the 
public shall at a later stage be given the opportunity of forming 
an opinion ; as has been pointed out, the question is no longer 
private but public, and the parties themselves must assist in its 
elucidation and satisfactory settlement. The Netherlands Act 


^ Section 4, subeections 4 and 6. 
^ Sections 30 to 32, 36, 38. 

* Section 33. 
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also provides for far-reaching means of compulsion in the investi¬ 
gation proceedings ; obstruction may be punished by a fine of 
up to 1,000 gulden and even imprisonment for as long as six 
months ^ Similar regulations are in force in India, where the 
proceedings are in many respects expressly made to resemble 
those of Indian criminal law 2 . On the other hand, the correspond¬ 
ing provision of the above-mentioned American Federal Act 
makes no reference to compulsion^. 

Investigation procedure appears to have rendered good service, 
particularly in Canada and will perhaps play a part in the future 
development of conciliation and arbitration In the intention 
of the British and Canadian Acts, the procedure is to a certain 
extent an end in itself, for it terminates when the report is submitted 
and published If the effect of the latter is that the parties come 
to an agreement under the pressure of public opinion, then the 
object has been fully attained ; if not, it need not be completely 
useless, for it may be used as a basis for any further conciliation 
or arbitration proceedings f)ossible under the legislation of the 
country concerned. Once such a report has cleared the principal 
points under dispute of conflicting opinions and set them forth 
impartially, the new proceedings and any award given will often 
have particularly bright prospects of success and acceptance by 
the parties. 

The fourth and last group comprises the systems which, 
because they allow compulsory imposition of the decisions of the 
mediation, arbitration and other bodies and the enforcement 
of such decisions by means of penalties or civil liabilities, 
are logically bound to provide corresponding compulsion for the 
elucidation of the facts. There is indeed a logical connection 
between the use of compulsion for these two purposes. As has 
often been pointed out, the responsibility for decisions in such 
systems is very grave, and there is a correspondingly grave need 
for awards to be based on an impartial and expert elucidation of 
the facts. This becomes all the more evident when it is remembered 
that if the State intervenes by authority in the settlement of 


^ Cf. sections 45 to 50, particularly 47 and 49, and section 67, subsection 3. 
Cf. also, p. 96. 

2 Cf. section 9, subsection 2 (c). 

* Section 10. 

* Cf. monograph on Canada, 

• Cf. for Germany Sitzlek, op. cit. 

• Cf. section 6, substctions 2 and 3, of the British Act (on submission to 
Parliament) and section 29, subsection 1, of the Canadian Act. 
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labour disputes, it acts so to speak as a law-giver, and that the 
** laws ” which fix binding conditions for the parties cannot be 
correctly drafted and executed unless the conditions to be regulated 
have been elucidated as fully and impartially as possible. The 
provisions in question in most of the Australian States, New 
Zealand and Italy arose indubitably out of considerations of this 
sort 

Frequently the right of the competent institution to do all 
it considers advisable and necessary for the elucidation of the facts 
is expressly specified. The right to take evidence by compulsion, 
and to put witnesses on oath, far-reaching powers with regard 
to investigation at the scene of the dispute and the submission 
of books, accounts and other documents, are found repeatedly, 
with minor variations. It is comprehensible, for the reasons 
explained in the discussion on the second and third groups, that 
certain Acts permit the parties to be called and put on oath, and 
even that, as parties to the dispute, they have the right to be so 
heard. The usual penalty for non-compliance with the regulations 
on the elucidation of the facts is a fine up to £20 (or even £60) or 
imprisonment up to one month. The regulations in New South 
Wales, 2, New Zealand South Australia ^ and Western Australia ® 
are particularly characteristic of the fourth group of systems ^ and 
an interesting provision of the Australian Commonwealth Act also 
deserves mention ; it empowers the court to “ summon any person 
whether connected or not with the industry in question, if it 
considers the attendance of such person desirable. 

These are very far-reaching powers, and certain States have 
thought it necessary to ensure that the compulsion to give infor¬ 
mation on business and professional secrets, income, expenses, 
capital, etc., will not be abused. In proceedings before the New 
Zealand council of conciliation (though not before the Court of 
Arbitration), “ no person shall be bound at any enquiry before 
the council to give evidence with regard to trade secrets, profits, 
losses, receipts, or outgoings of his business, or with respect to 
his financial position, or to produce the books kept by him in 


^ For the regulations in Oennany, cf. above, p. 93. Germany was included 
in the first group. 

2 Cf. sections 33 to 35. 

® Cf. sections 46, 82 and 120. 

* Cf. section 40 (b). 

® Cf. sections 69, subsections XI to XIV, and 76. 

• The Rumanian Act also permits measures of compulsion (section 31). 

^ Section 16 A (penalty, £500). 
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connection with his business \ If any person nevertheless desires 
to give evidence on these subjects, he may do so, if the conciliation 
commissioner thinks fit, in the presence of the conciliation com¬ 
missioner alone, sitting without assessors. In Western Australia 
“ no evidence relating to any trade dispute, or to the profits or 
financial position of any witness or party, shall be disclosed except 
to the court, or published without the consent of the person 
entitled to the trade secret or non-disclosure Infringement 
of this regulation may be punished with a fine of £100 or three 
months^ imprisonment with or without hard labour. The Com¬ 
monwealth ^ and South Australian ^ Acts contains similar provi¬ 
sions. In the proceedings before the magistratvra del lavoro in 
Italy, '' except with the consent of the parties, evidence of the 
financial position of the imdcrtaking and of costs of production 
shall not be given otherwise than by means of documents produced 
by the parties or published, or by means of the cross-examination 
of the parties, an enquiry on the spot, or the evidence of expert 
citizens not belonging to the undertaking 

The Queensland Act contains a provision according to which 
the Governor-in-Council may appoint an actuary or statistician 
to assist the Court of Arbitration in its elucidation of the facts by 
means of a statistical report on the economic and other circumstances 
of the case, or on occasion to provide the statistical data necessary 
for the elucidation of an existing dispute and, which is of parti¬ 
cular importance, to give his opinion on the probable economic 
effects of an award for the community in general and for the 
industry concerned in particular 

That is the last important point in this chapter. Besides a 
thorough understanding of the situation of the industry concerned 
in the dispute, which is the object of elucidation in the actual 
proceedings, reliable information on the general industrial and 
social circumstances is of great importance. The matter is not 
usually dealt with by legislation, but there is no doubt that in 
practice it deserves the greatest consideration. In Germany, 
to give one instance only, the conciliators are summoned to regular 
discussions on the industrial and social situation at the Federal 


^ Section 46, subsections 11 and 12. 

® Section 76 (6). 

* Section 86 (penalty, £500 or six months* imprisonment). 

* Section 41. 

* Section 83 of the Decree of 1 July 1926. 

* Section 9 of the Act of 23 December 1929. 
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Ministry of Labour. The statistical treatment of economic events 
is also making constant progress ; and it is clear that the facts 
thus obtained must be made available for all the bodies competent 
to deal with arbitration and conciliation, in order to facilitate the 
execution of their very responsible functions \ 


* Cf. the following works on the elucidation of the facts : ** Fact-Finding 
in Labour Disputes ", in Proceedings of the Academy of PoliticcU Science, Vol. Xlll, 
No. 1 (Ne>w York, 1928) ; Gkote : “ Beweisverfahren und Schlichtungswesen ", 
in Neue Zeitschrift fur Arbeit$recht, 1924, cols. 627 et srq. ; Schick ; “ Die Mittel 
zur Erforschung der Wahrheit im Verfahren vor der Schlichtungskammer ", in 
Arbeitsrecht und Schlichtung, 1929, cols. 41 et seq. ; Kleindienst : “ Die Ftst- 
stellung der wirtschaftlichen und sozialcn Tatbcst&nde im Schlichtungsverfahren", 
in Soziale Praxis, 1928, cols. 984 et seq. ; Nonnenmann : Die Mittel zur Erfor¬ 
schung von Tatsachen im Schlirhtungswesen (Berlin, 1931). 
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Only the case of disputes actually dealt with by the conciliation 
or arbitration authority will be discussed here. This implies the 
passing over of all cases in which the matter is not taken up — 
often for formal reasons — or in which it is dismissed, sometimes 
even before the proceedings have actually begun, either because 
the parties are not qualified to appear^ or, as is possible in many 
States because the matter lacks importance, or again because 
the original application does not appear to be justified. 

Once the dispute has been dealt with on its merits there are 
two main possibilities for the conclusion of the proceedings. One 
is that an agreement may be reached while they are still in progress 
without a formal proposal for conciliation or an award having 
to be made ; the other, that the institution may make such a 
proposal or award, in which case three further eventualities, 
emerge. The parties may submit the proposal or award in advance 
or decide the question of acceptance subsequently, or again, 
the award may be legally binding or can be made binding. The 
first solution, that of agreement of the parties during the pro¬ 
ceedings without the intervention of a formal proposal for conci¬ 
liation or award, is naturally the first object to be aimed at. The 
problems of practical importance to be discussed here arise in 
the second case, with its three possibilities — that is to say, when 
a formal proposal for conciliation or award is made. 

First of all, the means of arriving at the proposal or award, 
the voting procedure and the cost of the proceedings deserve 
attention ; next come the form, grounds and period of validity 
of the proposal or award ; then, the legal nature and scope of 
the decisions will be examined, and the connected question of 
the methods of enforcing them ; and finally, the question of the 
ordinary and extraordinary legal remedies against the decisions 
of conciliation and arbitration institutions will be briefly dealt 
with, 


^ Cf. above, pp. 44 et soq. 

® Western Australia, section 69, I, Australian Commonwealth, section 38 (b), 
New Zealand, section 86, Canada, section 49, and cf. above, pp. 69 et seq. 
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Means op Arriving at Proposals for Conciliation and 

Arbitration Awards ; Voting, Time Limit and Cost of 
Proceedings 

It is provided in the systems of several countries — e.g. Aus¬ 
tralia^, Belgium^, Canada^, Germany^, the Netherlands® and 
Rumania ® — that the award shall be voted by simple or absolute 
majority of the members of the institution. When no explicit 
regulation is made — and this is no uncommon circumstance — 
it may be assumed that a simple majority is necessary and sufficient’ 
as is the case in Austria, Great Britain and Italy. On the other 
hand, many Acts, remarkably enough, do not make it necessary 
for all the members of the institution to vote in order to constitute 
a quorum. For instance, the British Minister of Labour can 
make rules “ for enabling the Court or any division of the Court 
to act notwithstanding any vacancy in their number ” Similar 
regulations govern the procedure of the New Zealand conciliation 
councils : “ the power and functions of the council — that is 
to say, particularly the right to make proposals for conciliation — 
“ shall not be affected by any such vacancy ^ in the number of 
assessors In New Zealand and Western Australia the judge 
and at least one other member form a quorum for the holding of 
a sitting of the court and the issue of an award. In order to prevent 
the absence of an employers’ or workers’ assessor from reacting 
unjustly on the prospects of one side or the other, the Queens¬ 
land Act provides that the assessor who is present may vote on 
behalf of the one who is not It is not clear on what considerations 
these regulations on the constitution of a quorum are based. It 
may have seemed advisable, in view of the circumstances in the 
countries concerned, to use this form of pressure, to induce 


^ Commonwealth Act, section 18 A, subsection 3. 

* Section 14. 

* Industrial Disputes Investigation Act, section 46. 

•Section 21, para. 6, of the second Order for the Administration of the 
Conciliation Order of 29 December 1923. 

* Section 37 (arbitration courts). 

* Section 24, para. 1. 

^ But in New Zealand, for instance, unanimity of the assessors of the concilia¬ 
tion council is necessary for a recommendation ; section 64, subsection 2, 

* Section 3, subsection 1. 

® For instance, through death, resignation, inability to act due to sickness, etc. 
Section 46, subsection 3. 

Section 83, subsections 1 and 2. 

Sections 76 and 77. 

Section 27, subsection 7. 
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to induce all the members representing the employers and the 
workers to give their opinion nor to obtain an absolute majority, 
then the conciliator and the two impartial members shall give the 
award ... by majority of votes ’’ In this way an award can 
always be issued in any matter of real public importance, and if 
necessary the Federal Minister of Labour may declare the award 
binding 2. 

In countries whose conciliation and arbitration systems are 
definitely authoritative, such as Australia and New Zealand, 
regulations of this sort are not necessary, for the arbitration courts 
proceed on lines similar to those of courts of law, and unless there 
is some objection to the proceedings inherent in the case, a decision 
must naturally be arrived at The regulations in certain countries 
on the voting when members of the courts are absent which 
have already been mentioned, also ensure the issue of an award. 
In the proceedings before the Italian magistratura del lavoro, which 
is in every way similar to a court of law, difficulties of this sort 
cannot arise, since the State itself can bring an action through the 
Public Prosecutor Western Australia has a very remarkable, 
and probably under certain circumstances very valuable, regulation 
on the subject. The Couit first of all records its decision in the 
form of minutes, concerning which further discussions are held with 
the representatives of the parties. ‘‘ As the outcome of such . . . 
discussion ... it shall be open to the court in its absolute 
discretion to vary, or amend, the terms of such minutes before the 
same are actually issued as an award of the court. 

A number of Acts provide that the minority of a conciliation, 
arbitration or investigation institution may express their opinion 
in a report. Such action is usually not permitted in compulsory 


^ Order on the setflomont of industrial disputes of public importance issued 
by the Fed(»ral President on 9 January 1931 {Reichsgesetzblattf I, p. 1). For 
details, cf. also the monograph on Germany and the article s by Joachim in Reichs- 
arheitahlalty 1931, No. 3 ; Flatovv ; Neue Zeitschrijt fiir Arbeiisrecht^ 1931, No. 2 ; 
NOrpjl ; “ Staatlicher Lohnabbau durch Unpartciische Schlichtung ”, in 
Oewerkschaftszeitung, 17 January 1931. 

* It was originally provided that the period of validity of the Order should 
end on 31 July 1931, but the Order of 27 September 1931 has prolonged it 
Reichsgesetzblatt, 1, p. 613). 

^ It is, nuvertheh ss, interesting that in New Zealand (section 163) the court 
can refuse to issue an award if it is of opinion that for some reason this is the 
correct course. 

* Cf. above, p. 103. 

^ Section 08, subsection 2, of the Decree of 1 July 1926. 

* Section 77 ; cf. also in this connection section 67 of the New Zealand Act 
and the remarks on the declaration that an award is binding under the German 
system, pp. 116 et seq. 
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systems. The reason for this is obvious in systems where the 
proceedings are based on those of a court of law (in Australia, 
New Zealand and Italy), and the decisions of the competent 
institutions therefore partake of the nature of legal judgments. 
Part of their authority would be gone if it was made public that 
only a certain number of the members of the institutions supported 
them. The same is true of systems whose proceedings are not 
based on those of a court of law, but whose proposals for concilia¬ 
tion or awards may, in certain circumstances, be declared binding 
or compulsorily enforced (Grermany and Rumania). Regulations for 
the submission of minority proposals and reports are therefore to be 
found only in systems which are based on agreement and recognise 
no compulsory enforcement of awards ; they apply most frequently 
to investigation proceedings^. The regulations in Canada ^ (board 
of investigation), Great Britain^ (court of enquiry), India^ (board of 
conciliation, court of enquiry), the Netherlands^ (conciliation board), 
and Norway® (conciliation board) may be given as examples. 

The possible obstacles to the issue of a proposal or an award 
which have been discussed above are avoided in systems which 
have no conciliation and arbitration bodies, but only independent 
mediators who make proposals for conciliation or arbitration 
awards on their own responsibility. Denmark, Finland and 
Sweden are the principal countries with some form or other of 
the system of independent mediators. The mediator may make 
a proposal for settlement, or refrain from doing so, as he considers 
advisable Since the systems mentioned are founded on the 
principle of agreement, the necessity felt in authoritative systems 
for a proposal or award, on which compulsory enforcement may 
be based in case of failure to agree, does not arise. This is clearly 
to be seen in the case of the British conciliators, who simply act 
as self-effacing mediators and only very seldom come forward 
with a formal proposal for settlement. A provision in force in 
Finland the Netherlands ® and Sweden for instance, may also 


^ Cf. pp. 96 ot seq. above. 

2 Section 27. 

® Section 5, subsection 2. 

* Section H. 

® Section 17, subsection 5. 

® Section 36, subsection 2, para. 3. 

’ Finland, section 12 ; Denmark, section 4, subsection 3. 

® Section 14, autsoclion 2. 

• Section 29 : the individual mediator has an important position in this country, 
though not so important as in Denmark, Finland and Sweden. 

Section 8, subsection 3. 
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be mentioned, according to which independent conciliators may 
not act as arbitrators. They are thus not permitted to make 
awards, which being binding ^ might prejudice one of the parties 
against them, and so lead to a loss of full confidence in their 
impartiality. 

Many Acts fix the period within which the competent body 
must make the proposal for conciliation, award or other decision 
or judgment. This is, for instance, the case in Italy 2 , New Zealand*, 
and Western Australia Such provisions are comprehensible in 
countries which recognise authoritative regulation of labour 
disputes, for the State has a close interest in settlements which 
it must perhaps put into execution by means of compulsion, and 
it naturally tends to attach importance to rapid completion of 
that process. The Norwegian Act ^ also down a certain 

maximum period for the conclusion of mediation proceedings. 
These regulations became necessary because the parties may be 
forbidden to cease work during the proceedings, and such a prohibi¬ 
tion, in a system otherwise based on free agreement between the 
parties, can logically be imposed for a limited time only. The 
Chinese ® regulations also lay down maximum periods for the 
issue of proposals for conciliation and arbitration awards. 

The proceedings are usually concluded when the proposal or 
award has been made. It is therefore not out of place to add a 
few words here about the costs of the proceedings. In general 
it must be emphasised that the same principle as was mentioned 
in the discussion on formality in procedure ’ applies here — namely, 
that if the State decides to play a mediating or decisive role, 
through its conciliation and arbitration machinery, in the settle¬ 
ment of labour conditions, it should not for practical purposes 
I)ermit high costs to stand in the way of their utilisation by dis¬ 
puting parties. There is thus, so far as is known, no case of a 
charge being made for the use of official conciliation and arbitration 
institutions or investigation boards. In most systems this may 


^ It must again be emphasised that almost all countries except Germany 
make a sharp distinction bHwoen conciliation (mediation) and arbitration. If 
the awards of arbitration institutions are not binding by law (as in authoritative 
systems), they are usually rendered so by the previous explicit or implicit accep¬ 
tance of the parties. 

* Decree of 1 July 1920, sections 80, 81 and 84. 

* Section 87 (one month). 

* Section 79 (one month, longer if necessary). 

* Section 36, subsection 1 (fourteen days after issue of the first prohibition 
of a stoppage of work). 

® Sections 20. 30 {Legislative Series, 1930, China 1). 

^ Cf. above p. 80. 
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be assumed as tacitly intended ; in others it is expressly specified 
(Germany Norway ^ and Rumania ®). On the other hand, almost 
all Acts provide that the costs and expenses of State conciliation, 
arbitration and investigation machinery shall be paid out of 
public funds (Austria Belgium Canada Finland Germany®, 
Great Britain ® and the Netherlands Each party usually bears 
its own costs, this being specified, for instance, in the Finnish 
Act ; but it is remarkable that the Australian Commonwealth 
Act^^ (like those of New Zealand South Australia^®) provides 
that the court may order any party ... to pay any other 
party such costs and expenses, including expenses of witnesses, 
as is thought fit, but so that no costs shall be allowed for the services 
of any counsel, solicitor, or agent 


Form, Grounds and Period of Validity of Conciliation 
AND Arbitration Decisions 

It has already been pointed out that formalities are usually 
less important in conciliation and arbitration^^ than in ordinary 
judicial proceedings, but that more weight is attached to them ; 
indeed, they become more and more indispensable the more the 
proceedings take on an authoritative character. This observation 
may also be applied to the form given to the decisions issued as 
a result of these proceedings. 

First of all it is a general rule that the decisions must be 
written ; this custom is usually respected in the case of formal 
proposals for conciliation also in systems based on the principle 
of agreement, though it is not in every case specified in legislation. 
It is also often the custom or regulation that the decision shall 
be signed by the independent conciliator, arbitrator, magistrate 
or chairman of the conciliation or arbitration institution, and 


^ Section 19, para. 1, of the socond Order for the Adminbtration of the Concilia* 
tion Order. 

* Section 46, 1. 

* Section 39. 

* Section 22, 3. 

® Section 18. 

® Soction«» 64 and 69. 

’ Sections 17 and 18. 

* Section 9 of the Conciliation Order. 

* Industrial Courts Act, section 7, 

Sections 62-64. 

Section 17 A ; cf. also section 38 (i). 

Section 86 : cf. also section 100. 

Section 21, subsection 1 (j), 

Ct. above, pp. 66 and 80 et seq. 
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often by all the assessors ; provisions to this effect are to be found 
in some of the systems based on the principle of conciliation 
(Finland Netherlands and in China ^), They are particularly 
necessary in systems which provide for the issue of a report or 
considered opinion after the conciliation proceedings, when these 
end without an agreement, or at the conclusion of the investiga¬ 
tion stage The Belgian Canadian Indian Netherlands ® 
and Norwegian ^ Acts may be mentioned as examples. 

In countries where awards are binding on the parties, as in 
the Australian States, New Zealand and Italy, or can be declared 
so, as in Germany it is often necessary that the award should 
be in writing and moreover that certain specific details should be 
given — the persons and objects to which it applies, its period of 
validity, etc. — by reason of the fact that serious civil or criminal 
consequences may be attached to these awards. Many Acts 
emphasise the duty of issuing as clear and plain an award as 
possible and of avoiding unnecessary technicalities. A maximum 
period of validity is often added (chiefly in Australia and New 
Zealand), and this lies as a rule between one and five years. It 
should be noticed that, according to these regulations, the award 
remains valid after the expiration of this period until a new award 
has been issued or an industrial agreement concluded. This last 
regulation is comprehensible in countries with authoritative 
systems, for a break in the usual State regulation of labour 
conditions on collective lines would certainly have serious 
consequences and resemble a sudden lapse in legislation elsewhere 
— for in countries like Australia, New Zealand and Italy the 
awards very closely resemble legislation A section in the New 
South Wales Act is worthy of notice, for it provides that a 


* Section 12. 

* St'ction 17, subsection 2. 

® Sections 27 and 31. 

* See above, pp. 96 et seq. 

® Section 11 G. 

* Sections 25, 27. 

‘ Section 60. 

* Sections 7, subsection 2, and 11. 

•Section 36, subsection 2. 

See Ix low, p. 116, and the monograph on Germany. 

Cf. in this connection Australian Commonwealth Act, sections 28 and 29; 
Queensland Act, section 21 ; New South Wall s Act, section 25 ; Wi stem Austra¬ 
lia Act, sections 78 and 80-83 ; South Australia Act, section 47, subsections 
1 (a), (c) and 2 ; New Ze aland Act, sections 88 and 89 ; Italy, section 16, sub¬ 
section 4, of the Decree of 3 April 1926 (where not otherwise mentioned the forma¬ 
lities of civil procedure govern decisions) ; Rumanian Act, sections 25, 26 ; and 
section 21, para. 6, of the Sjcond Order for the Administration of the German 
Conciliation Order. 
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union of employees may render an award which has been in 
operation for a period of at least twelve months no longer binding 
on its members by the vote of a majority of its members at a 
secret ballot ... in which not less than two-thirds of the 
members of such union take part 

It is seldom specified that the grounds for the decision must be 
given, but this is logical in cases where the submission of a report 
giving a considered opinion on the dispute is required — especially 
in investigation procedure proper, e.g. in Canada (Industrial 
Disputes Investigation Act) 2, Great Britain (Industrial Courts 
Act, courts of enquiry) India (courts of enquiry) and the 
Netherlands (investigation procedure) A statement of the 
grounds is explicitly required, for instance, in arbitration procedure 
in the Netherlands on the failure of conciliation in Belgium 
and in proceedings before the magistratura del lavoro in Italy 
though in the last case a “ brief statement ’’ is sufficient. In 
Australia, too, reasons are usually given 

At the first glance it may seem extraordinary that the obligation 
to give the reasons on which awards are based is not universal, 
especially in countries where they are binding or may be declared 
so (Germany), and where non-compliance often has consequences 
of the greatest importance for the parties and the general public. 
The real reason is probably that it is difficult, if not at times 
impossible, to explain a decision in a dispute arising out of a 
struggle for power otherwise than on general grounds of equity, 
an explanation which is not always convincing and may often 
barely veil the fact that the award merely reflects the superior 
strength of one of the parties. This is another indication of the 
fundamental difference between such decisions and those given 
in disputes on rights, which are in the main merely the application 
of existing law to individual cases and can thus be explained on 
the basis of the legal situation of the parties. In disputes on 
interests a principal, though not necessarily the sole, reason given 
for the decision must logically be the relative strength of the 

^ Section 45 (b). 

* Section 26. 

* Sections 4 and 6. 

* Sections 4 and 6. 

® Sections 45-50. 

* Section 40. 

^ Section 11 G. 

* Section 86, subsection 4, of the Decree of 1 June 1926. 

* Cf. article by Sells : “ R gulation of Wag«.8 in Australia ”, in International 
Labour Review, Vol. X, No. 6, Dec. 1924. 

Cf. above, p. 6. 




112 


GENERAL PROBLEMS 


parties. But to give this as a ground for the decision seems 
inexpedient, chiefly for tactical reasons, because, especially if it 
is made public, it would tend to weaken the will of the parties to 
carry out the decision, a factor which is important in all cases, 
though to a smaller degree in compulsory systems than in those 
based on volimtary agreement 

Provisions concerning the manner of announcing proposals 
for conciliation, arbitration awards, reports or considered opinions 
and of communicating them to the parties are of small importance 
from an international standpoint. They are contained partly 
in advisory, partly in compulsory, instructions, the latter having 
to be carried out in order that the decisions to which they refer 
may be valid. The question of the publication of decisions is 
more important and is regulated in a great variety of ways. In 
general, the more thoroughly a system treats labour disputes as 
matters of public importance, the more it permits or prescribes 
the publication of awards. This is the position in systems with 
investigation procedure or with authoritative regulation of labour 
conditions, and in fact needs no other explanation than their 
nature. The awards of the Australian and New Zealand arbitration 
courts and the Italian magiatratura del lavoro may be instanced, 
for in these countries the utility or necessity of publication is a 
direct consequence of the character of the institutions and of 
the fact that the awards they issue are in the nature of laws. 
The reason for this is that they are by no means always binding 
only on the parties to the individual dispute, but are often extended 
by law to cover the whole industry or may be applied by means 
of special measures to other persons than those immediately 
concerned in the dispute (common rule ; in (Jerman, Allgemein- 
verbindlicherkldrung In the case of investigation procedure, 
the publication of the report or expert opuiion should in itself 
imply the attainment of the main object of the proceedings, that 
is the pressure of a well-informed public opinion on the parties 
with a view to agreement. Canada (Industrial Disputes Investi¬ 
gation Act and Great Britain (Industrial Courts Act, court 
of enquiry *) provide the best examples. On the other hand, 
in systems based on the principle of conciliation — for instance, 


^ But cf . th6 contrary opinion given by Lord Amxjlree in hie book Induatrial 
Arbitration in OrecU Britain^ pp. 183 et seq. 

* See below, pp. 116 and 121 et seq. 

* Section 29, subsection 1. 

* Section 6, subsection 2. 
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in Denmark Finland ^ and the Netherlands ^ (investigation 
proceedings) — publication sometimes depends on the agreement 
of the parties or of the conciliator, and is sometimes only permitted 
after special discussion with the parties. This too is a natural 
and valuable regulation, for in these systems it is of the greatest 
importance not to weaken the parties’ will to agreement, and 
this might certainly occur as a result of the premature publication 
of decisions. 

Nature and Scope of Conciliation and Arbitration Deci¬ 
sions ; Methods of Enforcing Conciliation Proposals 

and Arbitration Awards 

The legal nature of the decisions arrived at in conciliation and 
arbitration proceedings is clearly seen in their legal consequences. 
These arc first horizontal or quantitative — that is to say, 
they extend over a certain number of persons concerned in the 
dispute — and secondly vertical or qualitative — that is, they 
entail, for these persons, various lands of more or less binding 
obligations and limitations in fact or in law. It may be seen 
from a glance at a number of the most important regulations 
that there is almost everywhere a certain correlation between 
these two types of legal consequences ; as the qualitative con¬ 
sequences (i.e. limitations on the parties) increase or decrease, 
so, too, do the quantitative consequences (the number of persons 
affected) and vice versa. In systems founded on the principle 
of conciliation, in which the State does not intervene authoritatively, 
the scope of the decisions of conciliation and arbitration institutions 
— in so far as the expression “ decisions ” in the legal sense can 
be used in such cases — is limited to the actual parties to the 
dispute. The parties’ acceptance of a conciliation proposal, 
which in these systems is never binding, or their agreement in 
advance to accept an arbitration award, which only thus becomes 
binding, entails obligations in fact or in law for them alone. 

On the other hand, in systems under which the authoritative 
regulation of the relations between the parties through the inter¬ 
vention of the State is permitted or customary and the decisions 
arrived at in the proceedings thus are or can be made binding 
on the parties, the scope of the decisions is also correspondingly 


^ Section 4, para. 3. 

^ Section 15, para. 2. 
* Section 60. 
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widened quantitatively ; either during the proceedings or by 
a subsequently separate decision it is or may be extended to 
comprise persons not actually parties to the dispute 

The first group of systems comprises first of all certain English- 
speaking countries, with the exception of Australia, New Zealand 
and South Africa — that is to say, Canada, Great Britain and, 
as far as can be established, the United States of America; while 
India may also be included, for her Act on the subject came into 
existence imder British influence. According to the legislation 
of the^3 countries, acceptance of the proposal or award of a conci¬ 
liation or arbitration institution creates no legal obligation, 
but only the moral obligation of a “gentleman’s agreement”. 
But it is otherwise in the other systems belonging to this group 
— those of Austria, Belgium, Denmark, Finland, the Netherlands, 
Norway and Sweden. In most of these countries collective labour 
agreements are at least partly regulated by the law, which usually 
has the effect that, when a conciliation proposal or arbitration 
award is accepted, such an agreement with its legal consequences 
comes into being. In the Norwegian Act for instance, this is 
expressly specified. In so far as there is no legal regulation of 
collective agreements in these countries, the acceptance of propo¬ 
sals and awards entails at least certain obligations in accordance 
with the general law of contract. 

The legal nature of the “ decisions ” of conciliation and arbi¬ 
tration institutions is indicated by the fact that under the legislation 
of the States in this first group, they are administrative acts of 
a public authority, whose binding effects in fact or in law depend on 
the will of the parties. If the latter do not previously or subsequently 
accept the decision, then it remains only a suggestion, a non¬ 
binding proposal by the authority to the parties to regulate their 
conditions on the lines recommended. The obligation incurred 
by acceptance is in principle of a civil nature only, as appears 
plainly from the Swedish Act of 22 June 1928 ® on collective 
agreements, though the Norwegian Act provides for some sort 
of penal sanction too. It prohibits “ recourse . • ^ to a 
strike or lock-out in order to settle a dispute between a trade 
union and an employer or an employers’ association respecting 

^ It is true that in a few cases (of. below p. 122) the scope of the decision can 
also be limited during the proceedings irrespective of the wishes of the parties ; 
but then there is at least an official definition of quantitative scope. 

* Section 37. 

* Section 8 (Legislative Series, 1928, Swe. 2). 
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the validity, interpretation or existence of a ccillective agree^ 
ment ** This direct guarantee of the enforcement of collec¬ 
tive agreements is at the same time an indirect guarantee 
of that of conciliation proposals and arbitration awards, which 
are made legally equivalent to a collective agreement if accepted 
by the parties. This exception may perhaps be explained by 
the fact that until 1 August 1929 Norway possessed a compulsory 
arbitration system similar to, though not so highly developed 
as, those of Australia and New Zealand, and so naturally could 
not avoid penal sanctions of the type mentioned. The penalties 
provided for in the Canadian^ and Indian® Acts, which lay down 
minimum periods of notice before conditions of employment 
may be altered, were not conceived as guarantees of the observance 
of accepted proposals and awards, and therefore do not belong 
here 

The German regulations illustrate the transition stage between the 
systems of the first group and those of the second. There, 
the award of a conciliation institution is a proposal not binding 
on the parties, who can accept or reject it as they see fit 
If they accept it, a collective agreement comes into existence 
between them, with rights and duties on either side, but these 
have only civil validity and affect no one but the actual parties. 
Rejection entails no obligation whatever. To this extent the 
German system may be included in the first group, in which 
the quantitative and qualitative scope of the decisions issued 
is narrower, but further regulations make it seem to belong also 
to the second group, which comprises systems with decisions 
of wider scope in both respects. The following provision makes 
this classification inevitable : “ if the award is not accepted 
by both parties, it may be declared binding if the settlement 
contained therein appears just and reasonable, with due consi¬ 
deration for the interests of both parties, and if its application 
is desirable for economic and social reasons 


^ Section 6, subsection 1. 

^ Sections 67, 68 and 69. 

* Section 16. 

* Nor, of course, do sections 6 of the Canadian Act, 16 and 17 of the Indian Act, 
and 6, subsection 3, of the Norwegian Act. 

^ The subsidiary points raised in sections 76 and 80 of the German Works 
Councils Act are not taken into consideration here. 

^ Section 6, subsection 1, of the Conciliation Order. Cf. also the Emergency 
Decree of 30 September 1931, which empowers the Minister of Labour to modify 
in declaring binding under certain conditions an arbitration award concerning its 
duration without consent of the parties. For details, of. monograph on Germany. 
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The possibility of declaring awards binding is a break with 
the principle of voluntary agreement as typified in the regulations 
of the first group. By such a declaration a collective agreement 
between the parties is compulsorily created by State intervention, 
a qualitative legal consequence which, in systems of the first 
group, could only be the result of the voluntary determination 
of the parties. It must be added that such a compulsory collective 
agreement binds only the parties to the proceedings and thus 
has the same limited quantitative scope as proposals or awards 
accepted by the parties. This scope may, however, in certain 
circumstances be extended by a declaration that the award is 
generally binding, given by the Federal Minister of Labour on 
the application of at least one of the parties to the collective 
agreement, which may also be a “ compulsory collective agree¬ 
ment as described above. The provision in question runs as 
follows ^ : 

The Federal Minister of Labour luay declare collective contracts 
generally binding if they have acquired predominant importance in 
the fixing of conditions of employment for the industry in question 
in the area covered by the collective contract. >Sueh collective contracts 
shall then be binding within the meaning of section 1, within the 
geographical area to which they apply, in respect of contracts of employ¬ 
ment which are covered by the collective contract owing to the nature 
of the employment, even if neither the employer nor the employee, 
or only one of them, was concerned in the collective contract 

In brief, the following appears to be the legal nature of conci¬ 
liation proposals and arbitration awards in Germany. First of 
all they are, like those of the first group, administrative acts of 
a public authority, and their binding effect depends in principle 
on the voluntary acceptance of the parties directly concerned. 
By means of a further act on the part of the authorities, the award 
may be declared binding and so transformed into a collective 
agreement, which is valid in civil law. Finally a third act may 
declare this compulsory collective agreement generally binding 
and so extend its quantitative scope 


^ Sections 2 and 3 of the Act of 28 February 1928 to amend the Collective 
Contracts Order {Legislative Series, 1928, Ger. 2). 

2 It is immaterial here that the declaration that a decision is binding covers 
only the so-called normative clauses ” of the agreement. The Austrian Act 
also reicogniscB this form of action, which it calls a “ determination ”, but not 
the compulsory collective agreement, so that it does not belong to this group 
(of. Austrian Act, sections 16 et seq.) 

* There is great diverge nee of opinion in Germany on the detailed legal nature 
of these declarations, but the matter cannot be further discussed here. 



THE CONCLUSION OF THE PROCEEDINGS 


117 


It may be concluded from the above that the legal consequences 
of decisions of the German institutions, though influenced by 
public law, belong in essence to the domain of private law. 

In the systems belonging to the second group, private law 
is definitely left behind and public law takes its place. The systems 
of the Australian States, New Zealand ^ and Italy belong to this 
group, and those of South Africa and Rumania may perhaps 
also be included in certain respects. 

This statement is justified by an analysis of the qualitative 
consequences of decisions. According to the Australian and 
New Zealand Acts the awards of the arbitration courts, the final 
courts of appeal in conciliation and arbitration, are binding on 
the parties and their enforcement is consistently guaranteed by 
penal sanctions. 

The regulations contained in the Australian Commonwealth 
Act provide the best illustration of this position The enforce¬ 
ment of an award is here guaranteed in the most multifarious 
manner imaginable. In order to facilitate a survey of the question» 
a distinction will be drawn between direct and indirect guarantees 
of enforcement, though this implies no pretension to exclude 
other systems of classification. 

Among guarantees of the direct type must first of all be 
mentioned the power of the court to fix maximum penalties 
for any breach or non-observance of any term of any order or 
award, not exceeding £1,000 in the case of an organisation or an 
employer, not being a member of an organisation bound by the 
order or award, or £10 in the case of any individual member of 
an organisation ” Next, the Court may impose penalties in 
particular cases which must not exceed the general maximum 
Thirdly, “ the court, the high court or a justice thereof or a 
county, district or local court, may, on the application of any 
party to an award, make an order in the nature of a mandamus 
or injunction to compel compliance with the award or to restrain 
its breach or to enjoin any organisation or person from com¬ 
mitting or continuing any contravention of this Act or of the 
award under pain of fine or imprisonment. . . Contravention 
of this injunction may be punished with a fine of £100 or three 


^ For further details, cf. Freedom of Association^ Vol. V, pp. 276 et seq. 

* Cf. the article by Fobnandbb in the International Labour Review, Vol. XIX, 
No. 2, Feb. 1929. 

* Section 38 (c), 

* Section 38 (d). 
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months’ imprisonment In this connection a further provision 
may be mentioned, prescribing a fine of £20 for any person who 
“ shall willingly make default in compliance with any order or 
award ” Besides the actual penalty (fine or imprisonment), 
a person guilty of this offence is liable to further legal disabilities, 
some or all of which the court may impose as it thinks fit: 

He shall not be entitled to any rights, privileges, benefits or advan¬ 
tages under this Act, and this Act shall, so far as any such rights 
privileges benefits or advantages are concerned, cease to apply to him : 

He shall cease to be a member or officer of any organisation, or 
of any association which is, or is part of, any organisation, and shall 
not be qualified to become a member or officer of any organisation 
or of any such association : 

He shall lose all existing or accruing rights to any payment out of 
the funds of any organisation, or of any association which is, or is 
part of, any organisation, and the receipt by him of any such payment, 
or the makmg of any such payment to him by any person or organisation, 
or by any such association, shall be an offence under this Act 

Another valuable direct guarantee of the enforcement of an 
award is the security (maximum £500) which a judge may demand 
of any organisation concerned in a dispute, and which may be 
given in the form of a bond with a surety or in cash ; if the secu¬ 
rity is not given, the organisation concerned may lose the benefits 
of any award which would otherwise have applied to it 

Measures for the indirect guarantee of the enforcement of 
awards are also well developed. First of all there is a general 
** prohibition of lock-outs and strikes in relation to industrial 
disputes ”, contravention of which may be punished with a fine 
of £1,000 in the case of an organisation or employer and of £500 
in that of any other person, though proceedings in respect of 
such contravention cannot be instituted without the leave of 
the Chief Judge. If it is maintained that the lock-out or strike 
has arisen “ for good cause independent of the industrial dispute ”, 
the onus of proof, characteristically enough, lies on the defendant 
It should be noted that this regulation may be very widely applied, 
for not only lock-outs and strikes as such, but also anything 
in the nature of a lock-out or strike ” may be punished ; the 
Act provides, that ‘‘ any organisation of employers or employees 
which, for the purpose of enforcing compliance with the demands 
of any employers or employees, orders, encourages, advises or 


* Section 48. 

* Section 49. 

* Section 60 ; of. also sections 70, 70 A and 70 B. 

* Section 33. 

* Section 6. 
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incites its members to refuse to offer or accept employment, 
shall be deemed to be guilty of doing something in the nature 
of a lock-out or strike as the case may be 

For the purposes of this section an organisation shall be deemed 
to have ordered, encouraged, advised or incited its members to refuse 
to offer or accept emplo 3 mient if : (a) the committee of management 
of the organisation or of a branch of the organisation ; (h) b, member 

of the committee of management of the organisation or of the committee 
of management of a branch of the organisation ; (c) any body of 

persons controlling the organisation or a branch of the organisation ; 
or (d) an officer of the organisation or of a branch of the organisation, 
has ordered, encouraged, advised or incited members of the organisation 
to refuse to offer or accept employment ^ 

The maximum penalty which may be imposed on an organi¬ 
sation for this offence is £100, if “ the court dealing with the 
matter is satisfied that . . . the organisation or branch has 
hona fide removed from any office or position held by them and, 
where they are members of the organisation, has expelled from 
the organisation the persons by reason of whose acts the organi¬ 
sation has been found guilty of the offence. . A further 

regulation lays down that persons who have been so dismissed by 
an organisation shall not be re-appointed or re-accepted as members 
of it within twelve months, and provides for a fine of £1,000 — 
that is to say, the same as for an actual lock-out or strike 

Besides the general prohibition of lock-outs and strikes, there 
is a special one for persons and organisations bound by an award ; 
it provides for the same fines for contravention as the general 
prohibition, but the institution of proceedings is in this case not 
dependent upon the leave of the Chief Judge It is also provided 
that the court may “ suspend or cancel, for such period as it 
thinks fit, all or any of the terms of any order or award in force 
so far as the order or award applies to, or is in favour of, the 
organisation or its members K A further indirect measure of 
compulsion which is apparently very effective in certain circum¬ 
stances is the provision that in specified conditions a strike or 
lock-out may be permitted as counterstroke to an illegal lock¬ 
out or strike by the other party 

The enforcement of awards is also indirectly guaranteed by a 
regulation intended to protect a worker from dismissal by his 

^ Section 8. 

^ Section 8, subsection 3. 

^ Section 8, subsection 4. 

* Section 6 A. Cf. also the possibilities of exculpation (section 6 B). 

* Section 38 D. 

® Section 7. 
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employer because he ** is entitled to the benefit of an industrial 
agreement or an award ” Infringement of this regulation is 
punishable with a fine of £50. In the same way a worker ‘‘ shall 
not cease work in the service of his employer by reason of the 
circumstance that the employer ... is entitled to the benefit 
of an industrial agreement or an award ’’ Here too the onus 
of proof that the reasons for his action were within the law lies 
upon the defendant An important penal sanction for the 
enforcement of awards is contained in provisions inserted in the 
Act when last amended in 1928, which are intended to protect 
from threats, boycott and any sort of intimidation, persons 
offering or accepting employment or working in accordance with 
the terms of the award, and also to protect members of an orga¬ 
nisation against disabilities with which the latter may, for the 
above reasons, threaten them. Contravention is punishable 
with a fine of £20, £50 or £500 as the case may be. Even the 
moral authority of the award may not be publicly attacked, for 
any person who prints or publishes any report or other matter 
containing any order, encouragement, advice or incitement to 
commit any breach or non-observance of this Act or of any order 
or award. . . shall be guilty of an offence. Penalty : £100. ’’ ■'* 
An award is here, as elsewhere, expressly placed on a level with 
the law. 

These measures are supplemented by special provisions which 
shorten and simplify the procedure for the collection of fines and 
the forfeiting of sureties that have been given, and determine 
the liability of organisations and of their members in the case 
of execution of process against their property to enforce the 
award ®. When, in addition, it is realised that special inspectors 
may be appointed “ for the purpose of securing the observance 
of this Act and of awards and orders made under this Act ” 
and that the court may appoint a special board of reference to 
deal with individual cases, the truth of the contention made at 
the beginning of this section becomes clear — the domain of 
private law has been abandoned ; the award has the full force 
of public law. 

It would take too long to collect further evidence from the 

^ Section 9, subsection 1 (h). 

^ Section 9, subsection 2 (b). 

® Section 9, subsection 4. 

* Sections 86 A and 86 B. 

® Section 86 D. 

® Cf. sections 44, 46 and 47. 

’ Section 60 A, particularly subsections 1, 4, 6 aad 6. 
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New Zealand Act and those of the other Australian States. 
Though there may be differences in detail, and though many may 
lack the completeness of the Commonwealth Act, the tendency 
is the same in every case, as an examination of the sections 
mentioned below will prove 

That awards in these countries partake of the nature of public 
law has been proved from their qualitative effects ; it is just as 
easy to complete the evidence by a consideration of their quantit¬ 
ative effects. As was said in the opening remarks on the legal 
nature of conciliation and arbitration decisions, there is a certain 
correlation between the qualitative and the quantitative effects, 
each increasing and decreasing with the other. This is confirmed 
by the legislation of Australia and New Zealand. Since, as has 
been seen, the qualitative effects in these countries are as far 
reaching as may be (i.e. the award is binding on pain of penalties), 
the quantitative effects (i.e. the scope of the award as to person 
and area) must also be particularly wide. In the German 
regulations the declaration that an award is generally binding 
can take place only at the conclusion of the proceedings and at 
the request of the persons concerned ^; but in Australia and New 
Zealand the coui-ts may extend (or limit) the group of persons 
party to the proceedings as they think fit The Australian 
Commonwealth Act ^ says : ‘‘ The court shall. . . have power. . . 
to direct parties to be joined or struck out Similar regulations 
are in force in South Australia New Zealand etc. In addition, 
by the declaration that it is generally binding (the ‘‘ common 
rule ”) the award can be extended, at or after the conclusion 
of the proceedings, to persons other than the actual parties 
There are also provisions of this sort in the Commonwealth 
South Australian^, Western Australian^®, Queenslandand New 


^ Cf. in particular Western Australian Act, sections 96 and 97, particularly sub¬ 
sections (6), 98, 100, 129, subsections (1) to (4), 131 to 134; New South Wales 
Act, sections 44 to 48, 48 B to 48 E, 49, 60, 62, 66, 61, 67 ; South Australian 
Act, sections 99, 100, 102-109, 110, 111, 115, 120, 121, 123, 127, 128 to 132; 
Queensland Act, sections 88 to 90, 93, 96 to 100, 111 ; New Zealand Act, sections 
8, 9, 101, subsection (6), 102 A, 109, 111, 123 to 126, 127, 129, 134, 139. 

* Certainly the possibility of official institution of proceedings may to a certain 
extent determine the persons affected, but this is an exception. 

® Cf. footnote 1, p. 114. 

* Section 38 (p). 

* Section 21, subsection 1 (p). 

* Sections 92, subsections 1 (bj and (3), 94 and 113, subsection 1 (a). 

’ Cf. above, p.ll6 (remarks on the declaration of general validity in Germany). 

® Section 38 ffj and (g). 

•Section 21, subsection I (g) and (h). 

Section 82 ; cf. also section 83. 

Section 61, subsection (1), 
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Zealand ^ Acts ; the Commonwealth Act is particularly character¬ 
istic of the lengths to which such extension may go : 

The award of the court shall be binding on : (a) dX\ parties to 
the industrial dispute who appear or are represented before the court ; 

(b) all parties who have been summoned or notified to appear as 
parties to the dispute, or required to answer the claim, whether they 
have appeared or answered or not, and unless the court is of opinion 
that they were improperly made parties ; (ha) in the case of employers, 
any successor, or any assignee or transmittee of the business of a party 
to the dispute or of a party bound by the award, including any corpo¬ 
ration which has acquired or taken over the business of such a party ; 

(c) all organisations and persons on whom the award is at any time 
declared by the court to be binding as a common rule ; and (d) all 
members of organisations bound by the award 

Both the qualitative and quantitative effects of awards therefore 
show that in these systems they have the character of public law. 
A remarkable disposition of the Australian Commonwealth Act 
draws the far-reaching conclusion that in certain cases an award 
takes precedence over an Act. It says : 

When a State law or an award, order, or determination of a State 
industrial authority is inconsistent with, or deals with any matter 
dealt with in an award or order lawfully made by the court, the latter 
shall prevail, and the former shall, to the extent of the inconsistency, 
or in relation to the matter dealt with, be invalid 

The New Zealand Act contains a similar provision 

The legal nature of decisions under the Italian conciliation 
and arbitration system is plainly to be seen from the force given 
to the awards of the magistratura del lavoro. The conciliation 
proceedings regularly undertaken by the trade organisations, 
and on occasion by the Ministry of Corporations, before the 
magistratura takes up a case, do not need special treatment here ; 
they are not regulated by legislation, and the proposals made, 
as in systems based on the principle of agreement, are not enforce¬ 
able 

On the other hand, the Italian Decree of 1 July 1926 provides 
that an award of the magistratura del lavoro, “ with respect to 
collective relations considered in connection with employment 


^ Section 89, subsections 3-7, 90, 91, subsection 2 ; cf. also sections 93 and 94. 

2 Section 29 ; cf. the corresponding provisions of the Acts of South Australia 
(section 51) and Queensland (section 22). 

* Section 30. 

* Section 151, subsection 1. Cf. also section 89, subsection 8 (retroactive effects), 
and South Australian Act, section 21, subsection 1 (t). 

* This is the legal position, but the extraordinary discipline of the trade 
organisations makes these proposals practically binding. 
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and fixing new conditions of employment, shall have the force 
of a collective contract and is binding on the parties. Execution 
is enforceable both in civil and in criminal law; the significance 
of the section of the Act of 3 April 1926 which bears on this 
question also justifies quotation: 

Without prejudice to the application of the provisions of the ordinary 
law respecting civil liability for failure to comply with a decision or 
respecting the execution of legal decisions, employers or workers who 
refuse to carry out the decision of tribunals for labour matters shall 
be liable to detention for not less than one month nor more than one 
year and to a fine of not less than 100 lire nor more than 5,000 lire. 

Responsible officials of legally recognised associations who refuse 
to carry out the decision of a tribunal for labour matters shall bo liable 
to detention for not less than six months nor more than two years 
and to a fine of not less than 200 lire nor more than 10,000 lire, in 
addition to removal from office. 

If, in addition to failing to carry out the decision of the tribunal 
for labour matters, the guilty persons have also taken part in a stril^ 
or lock-out, the provisions of the Penal Code respecting concurrent 
offences and penalties shall apply 

Besides the direct protection provided by legislation, the 
general prohibition of strikes and lock-outs serves the same 
purpose indirectly, for its contravention entails very considerable 
penalties — fines from 100 to 100,000 lire, imprisonment up 
to three, or even six, years, temporary or permanent loss of 
competence for official posts, etc. — depending on the gravity 
of the infringement and on the position of the guilty party 
(whether employer or worker). Contraventions in public utility 
undertakings and public services are treated with particular 
severity. 

Besides these qualitative effects, the awards of the magistratura 
del lavoro have the widest possible quantitative effects. They 
extend beyond the persons directly concerned; no special 
procedure is necessary, for the Act lays down that collective 
agreements concluded between legally recognised associations of 
employers and workers are valid for all employers and workers, 
whether they are members of such associations or not. And 
since a decision of the magistratura del lavoro has the ‘‘ force of 
a collective contract this compulsory agreement binds not 
only the actual parties concerned, but also all the persons engaged 
in the occupation in question within the area covered by the 


' Section 87, para. 1. 

■ Section 22. The penal provisions of this Act were recently incorporated in 
the new Italian Penal Code. 
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decision^. The legal consequences are thus similar to those of 
the German declaration that an award is generally binding ^ 
and the corresponding measures of the arbitration courts in 
Australia and New Zealand^. 

It may be concluded from the above that the awards of the 
magistratura del lavoro undoubtedly partake of the nature of 
public law. 

The same may be said of the South African and Rumanian 
systems, though it must be remarked that binding arbitration 
awards are obligatory only in the case of certain public utility 
undertakings specified in the Acts, and are otherwise dependent 
on the consent of the parties to submit to them. In both these 
countries also, tlie qualitative and quantitative effects are wide 
and secured by penal guarantees ; for details, reference may be 
made to the respective Acts^. 

An important question, of a practical rather than a legal nature, 
may be briefly referred to in concluding this section — that of 
the feasibility and actual use of sanctions; especially those of a 
penal nature, for the enforcement of awards. Only Australia 
and New Zealand have long experience on this subject, and such 
reliable data as are available have been discussed in the monographs 
on those countries, to which reference may be made In general, 
it may be assumed that penal sanctions are not in practice feasible 
if large numbers of persons are determined not to respect the law; 
this has occurred several times in Australia The efficiency of 
this, like any other, legislation depends in the last resort on whether 
public opinion desires and aids its enforcement, and whether it 
is in keeping with the economic and legal systems of the State 
in question In countries where the decisions of conciliation 
and arbitration institutions are guaranteed by civil law only, 
the matter is much simpler ; and in Germany, in the very large 
majority of cases, compulsory agreements arising out of declarations 
that an award is generally binding have in fact been executed. 
But here too there are imdoubtedly limits to the posvsibilities of 


^ Cf. section 10, para, 1, of the Act of 3 April 1926. 

^ Cf. above, p. 117. 

^ Cf. above, pp. 121 et s^q. 

^ South Africa, sections 7, 9, 11, 12 and 22 ; Rumania, sections 16, 22 and 32. 
® Seo monographs on Australia and on New Zealand. 

• Cf. article in International Labour Review, Vol. XIV, Nos 6-6, Vol. XV, 
No. 1 : “ Conciliation and Arbitration in Labour Disputes” (Vcl. XIV, No. 6, 
p. 867, “ Enforcement ”). 

’ Cf. the general discussion of this point in the final chapter. 
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enforcement, for if such a declaration were too crassly at variance 
with the comparative strength of the parties or with economic and 
social reason, the injured party would probably take the risk 
of breaking the agreement, even though imposed by public 
authority. 

Legal Remedies against Conciliation and Arbitration 
Decisions ; the Question of Revision 

The execution of conciliation and arbitration decisions and 
measures for enforcing them have been sufficiently dealt with 
in the course of the discussion on their legal nature. It remains 
only to deal with legal remedies, ordinary and extraordinary. 
Only remedies against decisions of the institutions on the merits 
of the case will be dealt with^ ; the very common rights of objection 
against standing orders, rulings etc., will not be taken into 
account, for they have little international importance. 

One further limitation must be made. In cases where the 
awards are not binding on the parties unless they accept them 
beforehand or subsequently, and where such awards cannot be 
declared binding by the State as in Germany, legal remedies 
properly so called hardly arise. A conciliation proposal can 
certainly have far-reaching effects, even without being formally 
binding, and may, through public opinion, exert a notable 
influence on the parties (cf. Canada, Great Britain). But this 
is a moral influence, and cannot be set aside by judicial means 
unless the decision has been made illegally, without fulfilment 
of the formalities required for validity, or through fraud, 
chicanery, etc. These cases, as also obvious mistakes, e.g. clerical 
errors, made by the institution come under the ordinary regulations 
concerning the contestation and correction of errors committed 
in the course of administration or by public authorities, which 
cannot be dealt with in detail here. 

Thus legal remedies in the strict sense do not apply to the 
decisions of systems in the first group ® ; but there is still the very 
important question of the course to be taken when conciliation 
proceedings have ended in a proposal which is not accepted by 

^ Cf. Dersch ; Die neue Schlichtungsverordnung^ 2nd ed., Note 7 (d) to 
section 1, subsection 6. 

^ Cf. section 18 of the s cond Order for the Administration of the Concilia¬ 
tion Order (appeal against the chairman’s rulings). 

* I.e. the first group mentioned on pp. 113 et soq. in the discussion of the 
legal nature of awards. 
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the parties. The proceedings having failed, it must be decided 
whether new proceedings may or should be opened, and, if so, 
imder what conditions. 

As far as can be ascertained, only a few countries whose 
systems belong to the first group have explicitly settled the 
question; in most of them, these cases are apparently decided 
as they arise on consideration of the circumstances, without a 
general regulation being considered necessary. The Finnish and 
Norwegian Acts are typical of those which contain an explicit 
regulation, and the German Order resembles them in its treatment 
of cases where the State does not intervene to declare the award 
binding The latter provides as follows : 

If conciliation proceedings have already taken place in respect 
of a dispute, and if they have led neither to an a^eement nor to a 
binding award, further conciliation proceedings shall be instituted 
only with the agreement of all the parties concerned, or if the public 
interest requires it 

Similarly, under the Finnish Act, fresh proceedings on the 
same subject cannot be instituted ‘‘ except at the joint request 
of the parties or when an alteration occurs in the dispute itself, 
or in circumstances of importance to the formation of an opinion 
thereon A joint application by the parties is also required 
by the Norwegian Act^, but if at the end of a month the dispute 
is not settled and no such application has been received, it is the 
duty of the official conciliator to institute fresh proceedings 

It may be concluded from these regulations that fresh proceed¬ 
ings cannot be instituted in a matter already dealt with unless 
certain conditions are fulfilled. First of all, it is obvious that if 
the circumstances are unchanged, an understanding between the 
parties with regard to a repetition of the proceedings is both neces¬ 
sary and sufficient. Systems based on the principle of agreement 
aim solely at facilitating conciliation in every respect without 
authoritative intervention; and the State must welcome this 
fresh opportunity to use its influence in the direction of conciliation 
between the parties, with their permission. But it naturally 
cannot allow a party which is not satisfied with an award to 
re-open proceedings on the same subject immediately afterwards 

» Cf. above, p. 116. 

“ Section 12, para. 3, of the second Order for the Administration of th© 
Conciliation Order. 

* Section 16. 

* Section 38, 

* The Act also uses the expression “ to reopen the proceedings 
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against the will of its opponents. In such a case the proposals 
of the institution would be worthless, and its prestige under¬ 
mined in advance. To this extent, therefore, proposals for concili¬ 
ation have to a certain extent the force of a final judgment even 
in systems without compulsion 

But, on the other hand, this force is strictly limited. If the 
circumstances alter 2 , or if public interests require intervention, 
there must be a possibility of a repetition of the proceedings and 
of a fresh proposal for conciliation, though in theory this proposal 
might well be identical with the first if the conciliation institution 
came to the same opinion on the situation as before. 

This characteristic limitation of a conciliation proposal’s force 
as a final judgment is another manifestation of the difference 
between conciliation and arbitration proceedings on the one 
hand and judicial proceedings on the other. The latter deal with 
disputes on rights, existing law is expounded and applied, and 
judgments given are of a different nature and far more final. 
The settlement of disputes on collective interests by conciliation 
and arbitration is in fact less a judicial than an administrative 
and even a legislative function of the State, and in its performance 
the principles of civil law concerning finality can be applied only 
after careful adaptation to the special needs of this branch of 
law 

If this is true of the systems which do not recognise compulsion, 
it is all the more so of those which provide for enforcement, and in 
particular those whose proceedings are based on or similar to those 
of a court of law (the Australian States, New Zealand and Italy). 

First of all — as is natural in such proceedings — these systems 
often provide for ordinary legal remedies of appeal and review 
(plea of nullity, plea of cassation) and reversal. The New South 
Wales Western Australian South Australian ® and Queensland"^ 


^ This is true of the German system too, as may be seen from the passage 
quoted, for it belongs in principle to the “ agreement group, though in practice 
authoritative State intervention in the form of a declaration that an award is 
binding plays a very important part. 

* According to the Norwegian Act this is presumed after expiration of the 
monthly delay, 

* Cf. also on the legal position in Germany : Dersch : “ Rechtskraft und 
Abanderlichkeit von Staatsakten der Schlichtungsbehorden ”, in Neue Zeitachrift 
fiir Arbeitsrecht, 1923, pp. 274 et seq., 360 et seq., 409 et seq., 481 et seq. ; €md 
Die neue Schlichtungaverordnungt second edition, pp. 223 et seq. 

* Section 30 : appeal to the Crown. 

* Section 86. 

* Sections 64-67 and 196. 

^ Sections 17 and 18. 
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Acts provide for the right of appeal, while the Italian Act permits 
revocation and review 

The fact that these systems are modelled on courts of law, 
even in the matter of the right of appeal, does not, however, lead 
to the full logical conclusion in respect of finality of judgment, 
as would be the case in ordinary judicial proceedings. The nature 
of disputes that are trials of strength makes it inevitable that 
these systems should adopt the same attitude as those built up on 
agreement, and limit the finality of the decision taken. With 
variation in detail, the systems mentioned make this limitation 
by permitting variations in such decisions in accordance with an 
alteration in the circumstances, which is often considered to have 
occurred as soon as a certain period has expired. The countries 
in question permit such alterations to be undertaken on the 
initiative of the institution or on application by the parties. The 
Australian Commonwealth Act, for instance, provides as follows^: 

Notwithstanding aii 3 rthing contained in this Act, if the court is 
satisfied that circumstances hav^e arisen which affect the justice of 
any terms of an award, the court may, in the same or another proceeding, 
set aside or vary any terms so affected. 

The powers conferred on the court by this subsection shall not 
be construed as limiting in any manner any power conferred on the 
court by any other provision of this Act. 

Another provision ^ further empowers the court “ to vary its 
orders and awards and to re-open any question though an 
application by the aggrieved party or by the Attorney-General 
is necessary for the exercise of this power The New South 
Wales Western Australian South Australian Queensland ® 
and New Zealand® Acts contain similar provisions. The Italian 
regulation on the subject is very interesting, for it provides that 
“ if a considerable change in the circumstances of the case takes 
place, the party concerned or the Public Prosecutor may apply 
to the court which issued the award for a review thereof even 
before the expiry of the time limit fixed in the award for its 


1 Section 16, para. 3, of the Act of 3 April 1926 and section 88 of the Decree 
of 1 July 1926. 

2 Section 28, subsection 3. 

® Section 38. 

* Section 39, para 2, 

^ Sections 25, subsection 2, and 28 (but cf. section 58, subsection 1) and also 
section 4:5 (b) mentioned on p. 111. 

* Sections 88, 89, 90. 

’ Sections 21, subsection 1, and 36, subsection 2. 

® Sections 23 and 62. 

® Section 92, subsection I (a). 
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validity Apparently to prevent baseless claims calculated to 
harm the prestige of the magiatraiura del lavoro and its awards, 
the Decree continues as follows : “ If the application is disallowed, 
the party which applied for review shall be liable to a fine not 
exceeding 10,000 lire.” ^ 

It is remarkable that the German regulations contain no 
similar legal remedy against a decision by the conciliator or the 
Federal Minister of Labour declaring an award bincing. But in 
this case it must be remembered that in contrast to the systems 
in Australia, New Zealand and Italy, an award thus made binding 
in Germany is guaranteed only by civil and not by penal sanctions. 
The question of a legal remedy against the decisions of conciliation 
and arbitration has, however, already been raised in Germany. 
As the law at present stands, a review of the objective rightness 
and efficacy of the decision is not possible, and the only possible 
subject for judicial review is the observance of the regulations 
for procedure 


^ Section 89 of the Decree of 1 July 1926. 

* For details cf. B. Hueck-Nipperdby : Lehrbuch dts Arbeitsrechta, Vol. II, 
first and second editions, pp. 402 et seq., and Kaskel : Arbeitarechty third edition, 
pp. 370 ot seq. 

The Dorman law of contract also covers the possibility of liberation from 
obligations arising out of collective agrv)ements, which include compulsory agr^^e- 
ments Kised on declarations that awards are binding ; according to this law, the 
renunciation of an agreement is p irmissible under exceptiom^l cureumstances 
if economic conditions change (Clausula rebus sic stantibus). Cf. Hukck-Nippeb- 
DEY ; Lehrbuch des Arbeitsrechts, 1929, Vol. 11, p. 176, and Kaskel: Arbeitsrechtf 
third edition, p. 53. The provision of the New South Walts Act cited on pp. Ill 
ot soq., is also interesting in this connection. 
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CONCILIATION AND ARBITRATION 
AS CONTRASTING PRINCIPLES — CONCLUSIONS 


In the previous chapters the numerous national conciliation 
and arbitration systems have been compared from a legal stand¬ 
point and used as a basis for the discussion of the legal significance 
of the internationally important questions raised by conciliation 
and arbitration in their successive stages. As each essential point 
was dealt with, it could be seen that the regulation of th^ whole 
procedure varies from system to system with the legal consequences 
attached to decisions, whether proposals for conciliation, awards 
or judgments. The more authoritative the intervention of the 
State in these decisions, the more markedly does the principle 
of regulation and even of compulsion spread back from the conclu¬ 
sion of the proceedings to their every stage. In practice, the mere 
creation of State conciliation and arbitration bodies entails the 
exercise by the State of a certain influence on the parties in their 
relations to one another — an influence which may vary from 
country to country according to local conditions, but which is 
undoubtedly in certain cases very tangible. In many systems this 
influence grows with the proceedings, in that compulsory measures 
of various sorts are prescribed — compulsory application to the 
institution, compulsory participation when a plaint has been brought, 
compulsory attendance, compulsion to give evidence and informa¬ 
tion, suspensive prohibition of strikes and lock-outs, etc. — ending 
up in a certain number of systems with complete compulsory 
arbitration with decisions binding on the parties and guaranteed 
by civil or even penal sanctions. There are thus, between systems 
based solely on the principle of voluntary agreement, and those 
recognising compulsory arbitration, numerous transition stages 
represented by systems which have provided for various sorts of 
compulsion during the proceedings, but which do not enforce the 
decisions reached. 

There can therefore be no mutually exclusive distinction 
between systems based on conciliation and those based on arbi¬ 
tration, which form rather the two extremes of a series. But that 
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this is SO should not be allowed to obscure the fact that none, not 
even the most stringent, of the compulsory measures for the 
advancement of the proceedings, e.g. for the elucidation of the 
facts — apart from the consideration that in their most highly 
developed form these are to be found only in conjunction with 
compulsory arbitration proper — represents an intervention by the 
State in any way comparable with that entailed by the compulsory 
regulation of actual conditions of employment in the guise of 
binding decisions by conciliation and arbitration institutions. Such 
decisions are no mere details of procedure, but important excursions 
into x>ositive law ; like voluntary agreements, they create new law 
to regulate the relations between parties. And for this reason 
the battle round the structure of conciliation and arbitration 
systems concentrates on the question whether the State shall be 
allowed to intervene in the regulation of these relations and so in 
economic life, if conciliation fails. 

A comparative study of all the essential points, based on the 
various Acts, has already shown which States have decided in 
favour of such intervention and what form it takes ; but the 
question is so important that, in conclusion, a further discussion of 
the principles involved is advisable. 

First of all, it may be useful to recall what is in general the 
object of conciliation and arbitration in trials of strength between 
workers and employers concerning the regulation of labour 
conditions The essential object is to arrive, by recourse to a 
given form of procedure, at that legal regulation which is always 
necessary for the maintenance of peaceful relations between 
parties, i.e. without open conflicts such as are likely to interrupt 
production and entail other dangers. The problem is similar to that 
of the peaceful regulation of the conflicting interests of States 
and similar also to that before a national constitution in its widest 
sense. Such a constitution must provide the legal basis for the 
combination of rival groups in one unit of life and labour, the 
commonwealth ; it must arrange for the adjustment of their 
conflicting interests within the unit, and at the same time ensure 
the legal continuity of its own existence by adapting itself to 
changing needs and forces, so as to avoid subversive violence. 
It is impossible to say in the abstract which is the most effective 


* For a discussion of tho concept of those disputes cf. pp. .. . et seq. 

* Schindler in his paper Werdende Rechte (Fleinor’s edition) was probably 
the first to nrnark on this conni ction. Cf. also Hamburger : Streiky Auasperrung 
und Berufaverbdnde im neuen englischen Arbeitarechty pp. 4-5. 
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principle of international law and which the best constitution ; 
nor can it as a rule be determined with any certainty whether the 
principle of conciliation, under which decisions are not compulsory, 
or that of arbitration, with its compulsory awards and even com¬ 
pulsory enforcement of awards, should in every case be preferred. 
The question is reasonable only in respect of the conditions in a 
given country, and even when so limited it is hard to answer, 
witness the controversy in (Germany arising out of the proposals 
for reform It is all the harder to find an answer at once impartial 
and in accordance with the facts because the persons directly 
concerned on one side or the other are closely interested and the 
position they take up will therefore depend on their real or imagined 
interests. Furthermore, the state of trade and the balance of 
political power may change and lead to a corresponding change 
in interests ; supporters of compulsion may thus become its 
opponents and vice versa 

The reasons, brought forward by employers in particular, 
against authoritative intervention by the State in the regulation 
of conditions of employment are principally economic. In their 
relations with the workers, a large proportion of employers are 
still guided — at least so far as the regulation of conditions of 
employment, particularly wages, is concerned — by the idea of 
free competition, as it existed in the days of individualism and 
UiisseZ’faire, i.e. by the principles of a system in which wages and 
prices fix themselves automatically according to the state of the 
market. From this standpoint the determination of wages by the 
State, in so far as it does not follow the tendency of the market 
but fixes a higher level, perhaps for social reasons, must api)ear as 
an intolerable interference with the free play of economic forces. 
Employers also declare that it is both illogical and disastrous to 
lay upon their shoulders the responsibility and the risk of an 
undertaking with its problems of production and marketing, and 
at the same time to prescribe official rates for one of their most 
important cost factors — labour. 

To this, labour may reply that the free play of economic forces 
has already suffered very considerable limitation through cartels 
and other price-fixing arrangements, and that in many industries 
it has practically ceased. 


^ Tho principlrs involved have been very closely examined in the German 
literature on the subject, and it is for this reason that most of the references in 
this connection are to German publications. 

^ This has happened, for instance, in Australia. 
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Employers cannot deny the existence of numerous restrictions 
in a system which is, in principle, free : but they reply that industry 
has imposed these restrictions on itself, to a large extent 
deliberately; that they arose out of the needs of the moment and 
were adapted to them ; and that the intervention of the State, 
based on political motives and regardless of economic considera¬ 
tions, is something totally different. 

Many holders of such views — and they are by no means 
exclusively employers — do not, singularly enough, object so 
strongly to the limitation by industry itself of the principle of the 
free market, that is to say, the efforts of employers to monopolise 
the regulation of the demand for labour and of workers to mono¬ 
polise that of the supply. In fact, they accept the disturbance of 
the mechanism of the labour market by the independent action 
of their own associations, but denounce the participation of the 
State in the regulation of conditions of employment as an inter¬ 
ference with the free play of the forces of capital and labour; 
and they complain that such regulation is often based, not on 
economic but on political considerations that have nothing to do 
with the issue, e.g. the electioneering value of the regulation. These 
opponents of authoritative intervention declare that more harm 
than good will result from it, for, they say, it disguises and falsifies 
the true economic position of the parties and their relative force, 
postpones open conflicts, which are under certain circumstances 
necessary and wholesome trials of strength, and so aggravates the 
bitterness of the struggle. 

The supporters of State intervention in the regulation of labour 
conditions reply that State conciliation and arbitration is, 
on the whole, to be regarded and organised, not as a judicial but, 
from the nature of the subject, as an administrative function, which 
cannot be performed without exposure to political influence ^ ; 
that the State naturally acts on political grounds in other spheres 
of administration — industry, tariffs, public services (railways, 
gas, water, electricity), taxation and, in particular, social policy; 
and that to have a wages policy is therefore at least not illogical. 
The supporters of compulsion may deprecate abuses in “ political 


^ Even in a country like Italy such influence is practicable, for though the 
rnagistratura del lavoro is an authority with judicial independence, tho Ministry 
of Corporations and the trado associations follow Govommont policy and make 
their influence felt in tho most important dispute s, which indeed seldom roach tho 
rnagistratura del lavoro. This tendency was plainly visible during the general 
reduction of wag s at the be ginning of December 1930. The political influence here 
arose out of the State’s exercise of its administrative functions. 
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wage-fixing but hold the view that to distinguish between 
admissible and inadmissible influence in individual cases is very 
difficult, and that “ hard cases make bad law In their opinion 
really important labour disputes in the modern State have become 
political matters and can be decided only in accordance with the 
general policy of the Government, which must be consistent if it 
is to be successful ^ ; and they will perhaps finally declare that in 
countries whose conciliation legislation does not recognise authori¬ 
tative intervention by the State, the pressure of public opinicm — 
educated politically far more than economically — is quit! or 
nearly equivalent to compulsion by the State. > 

There is no doubt that these conflicting views raise essential 
questions of State industrial and social policy. To attempt their 
investigation here is impossible, and in any case they cannot be 
solved by scientific methods, but must be answered in accordance 
with personal views and beliefs 

Workers often object to conciliation and arbitration for the 
reason, based on a criticism both of their technique and of their 
politico-legal consequences, that they are calculated to endanger 
the existence of trade organisations by taking from them and 
transferring to the State one of their principal objects, the achieve¬ 
ment of favourable conditions by their own efforts, and by depriving 


^ Cf. recent discussions in Germany on the extent to which the Reichstag may 
intervene in individual cases in adjustment proceedings ; cf. Richter : “ Parin' 
mentsverwaltung im Schlichtungswc sen ”, in Neue Zeitschrift fur Arbcitsrechty 
Dec. 1930, p. 729, and Fraevicel : “ Dio rochtlicho B. d( utung d< s Boschlusses de s 
R3ichstag( a im Berliner M ^tallarbeiterkampf ” in Betriehsrdte-Zeitschrift der 
Funktiondre der Metallindustricy No. 22, 8 Nov. 1930, pp. 677 ot soq. The arbitration 
courts in Australia and N».)W Zealand are, as far as cculd bo discovered, indepc ndent 
judicial authorities. A special investigation would be necessary to decide whether 
administrative and political influence might not be exerted here indirectly through 
the minimum wage-fixing machinery. 

* For a discussion of the principle s apropos of the reform of the German regu- 
ations, see the interesting polemic between Grauert (employer) and Tarnow 
(worker) in Magazin der Wirtschaft^ 1930, No. 7, pp. 327 et s( q., No. 8, pp. 373 
et soq., No. 10, pp. 467 et seq. ; cf. also Hoeniger : ** Schoin und Wirklichkeit im 
Schlichtungswf sen ”, in ibid., 1931, pp. 372 et seq. ; Winschuh : “ Autgabo und 
Gestalt des Schlichtungswesens in ibid., 1929, No. 22, pp. 839 et seq. ; 
ZiMMERMANN, ” Einigungswosen, Zwangsschlichtung, staatliche Lohnrrgelung”, 
in Kblner sozialpolitische Vierteljahrsschrift, Vol. VIII, Nos. 1 and 2, pp. 5 
et seq. ; also theses by Martin : Deis Schlichtungswesen in der modemen 
Wirtschaft, Jena, 1929, and Honioschmidt-Grossich, Leidio and L6hr : Zwangs- 
schiedaspruch und Schlichtungswesen, Jena, 1929, and articles by NOrpel and 
Brobcker in Die Arbeit and Die Gewerkschaftazeitung, particularly NOrpel ; 
“ Probleme des Schlichtungswesens und des Tarifrechts ”, in Die Arbeit, 1929, 
No. 3, pp. 141 et seq. (where the other articles are cited). For the various recent 
views of workers with regard to compulsion, see the examples given in the Inter¬ 
national Labour Office : Report of the Director, 1931, section on conciliation 
and arbitration. Also Ludwig Oppenheimer : Deutsch-franzdsischoAussprache 
Ober Schlichtungswesen und Offentiiche Wirtschaft ”, in Sozialistiache Monatshefte 
Dec. 1930, pp. 1211 et seq. 
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them of the right to strike. It is true that in systems with fully j 
developed compulsory arbitration, open labour conflicts are either | 
strictly limited or absolutely forbidden. 

This view is logically connected with an objection, often raised 
by employers and sometimes also by workers, namely that com¬ 
pulsory arbitration destroys the sense of responsibility of the 
parties concerned. No one experienced in the psychology of 
conciliation and arbitration can doubt that there is here no small 
degree of truth; and for this reason most systems which have both 
institutions separate the two completely, even when arbitration 
is based on an arrangement between the parties, in order that the 
possibility of an award may not endanger the chances of conciliation. 
The British regulation typifies this sharp distinction, for no attempts 
at conciliation are made once a case has come before the Industrial 
Court, but an award follows immediately after the parties have been 
heard and any necessary evidence has been taken A satisfactory 
transition from conciliation to arbitration is certainly one of the 
most difficult practical tasks facing legislators on the subject 

Disputes in public utility undertakings (hospitals, railways, 
gaa, water, electricity, etc.) are often separately dealt with in the 
national systems. It must be recognised that the public is parti¬ 
cularly concerned in such cases, and that the authoritative inter¬ 
vention of the State can be justified for reasons (maintenance of 
public order, supply of the necessities of life, etc.) which are less 
often valid in other labour disputes. Difference of opinion on the 
admissibility and value of intervention in such cases is much less 
common, and employers who are otherwise definitely opposed to 
authoritative intervention admit its necessity here under certain 
conditions 

The chief reasons — whether based on economic or political 
views, or on considerations of legal technique — for the positions 
adopted by those directly concerned, whether for or against 
the principle of arbitration, have now been given, but certain 
considerations of a general nature may help to throw light on this 
important subject. 

It is apparent that the conciliation and arbitration systems 
which now exist have been carefully adapted to and grafted on to 


* Cf. also the provision forbidding permanent mediators to act as arbitrators : 
Finland, section 14, para. 2 ; Ntheerlands, section 29 ; Sweden, section 8, para. 3. 

* C . in this connection Freytao ; Die sozialpolitiache Schlichtung, Versuch einer 
Byatematiachen Erfasaung dea Schlichtungagedankenat pp. 92 et soq. 

* Of. the proposals of the Gennan Federation of Employers* Associations for 
the amendment of the Conciliation Order of April 1929. 
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" the general legal and economic systems of the States in which they 
. are in force Three types of function have been distinguished *, 
which conciliation and arbitration undertake in accordance with 
the nature of each national system ; these are the maintenance 
of industrial peace, assistance in the determination of relations 
between employers and workers by means of collective agreements, 
and the authoritative regulation of labour conditions. 

It is plain that States whose constitution and legal system are 
still based to a great extent on the laissez-faire principle possess 
conciliation systems which occupy themselves largely or exclusively 
with the first t3rpe of function, namely, peace-making. Great 
Britain and the other English-speaking States, except Australia 
and New Zealand, belong to this group. ]n these countries the 
decisions, which are in reality only mediating proposals, are 
never compulsory unless arbitration has been previously arranged 
by the parties. It is significant that these States have no legis¬ 
lation on collective labour agreements. 

Next, most of the industrially important States on the Continent 
of Europe, such as Austria, France, the Netherlands, Norway, 
Sweden, etc., have incorporated in their legal systems — originally 
built up on the individualist principle— certain elements of collective 
law, the chief of them, in the present connection, being concerned 
with collective labour agreements. The systems of these countries 
have thus assumed the second type of function, the determination 
of collective relations, though this is usually implicit rather than 
specified. They do not, it is true, recognise compulsory decisions, 
but they go further than the States of the first group, for the 
arrangements made by mediation are, as collective agreements, 
binding at least in civil law in some way or other, while in the 
Engli8h-si)eaking countries they are simply “ gentlemen’s 
agreements 

The determination of collective relations is thus clearly one 
of the functions of conciliation and arbitration in the States of the 
second group. In Germany it is a specific duty of the institutions ^ 
This fact accords with the marked progress made by collective law 
in Germany since the Revolution in 1918, of which the highly 
developed collective labour law is an important manifestation. But 


' Cf. for this and the following. Wed digen : Einigungs- und Schiedagrund ^atz, 
already refern d to on several occasions, which describes this adaptation excellently. 

2 Cf. pp. 46 ot 80 q., and also Sitzler : “ Soziale und wirtschaftliche Bedeutung 
der staatlichen Schlichtung in Neue Zeitachrift fur Arbeitarecht, 1930, No. 1. 
* Cf. above, pp. 6 and 49 et seq. 
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the German system has gone a step further. During the troubles 
which followed the war, the State intervened—often merely following 
up analogous intervention during the war — to regulate and decide 
matters in important economic fields (coal, electricity, the cartel 
system, etc.) and in general wherever public authorities engaged 
in industry. Corresponding to this economic activity of the State 
and particularly to its influence on prices, there was naturally also 
State influence on wage determination. By declaring awards 
binding, the arbitration institutions assumed the third function of 
conciliation and arbitration — the regulation of labour conditions. 
But the law confines the use of these declarations to certain specified 
cases which affect the public interest; and they entail civil conse¬ 
quences only. The law in fact still holds to the principle of civil 
freedom of contract for parties to collective labour agreements 

The systems in which this third function of conciliation and 
arbitration is fully developed and applied go further (Italy, 
Russia, Australia, New Zealand). In Italy and Russia this function 
— the authoritative determination of labour conditions in cases 
where free negotiation has failed, or where the result of such 
negotiation appears contrary to public interest — is logically in 
keeping with the whole legal and constitutional system of the 
two States. 

In Australia and New Zealand the exercise of this function by 
conciliation and arbitration institutions cannot be characterised 
so simply. As has been noticed ^ it is connected with the minimum 
wage legislation usual in these States, that is to say, with State 
machinery, based on collective law, for the authoritative settlement 
of certain of the questions dealt with by conciliation and arbitration. 
In other respects, however, judicial principles and practice in these 
States seem still to be inspired by the laissez-faire attitude, as in the 
other English-speaking countries. This is perhaps the real reason 
why the persons concerned have so severely criticised the 
Australian and New Zealand compulsory arbitration systems, 
especially of late, and why the systems, particularly those of Australia, 
are so constantly being altered. These events appear to justify 
the conclusion that the general legal and industrial systems of these 
countries are not yet fully compatible with compulsory arbitration. 

^ It is also important that the “ compulsory agreements ” arising out of 
declarations that awards are binding do not create any obligation to offer or accept* 
employment, but only define the conditions that must bo observed in the case 
of employment within the scope of the agreement. 

* Cf. above, p. 161. 
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On the whole, the above considerations tend to the conclusion 
that a country’s conciliation and arbitration system has the best 
chance of success if it is essentially in keeping with the general 
legal system of that country. In many cases where, despite such an 
apparent accordance, the existing system does not seem to give 
complete satisfaction, this is — apart from criticisms directed 
against its working in individual cases — perhaps due to the fact 
that the legal system is itself in course of transformation and has not 
been able to adapt itself satisfactorily to the wide social and 
economic changes which are now taking place. Individualist and 
collectivist forms of economic and legal organisation are competing 
in well-nigh every State which possesses developed or developing 
industries, and it is inevitable that this contest should also extend 
to the determination of the best form of conciliation and arbitration. 
The battle is apparently still in full swing ; it is idle to make 
prophecies concerning its result, and idle to conjecture which 
principle will conquer, that of conciliation or that of arbitration 
with its concomitant function of regulating labour conditions. 

However right or wrong the reasons given by the parties 
concerned for and against compulsory arbitration may be — and 
this is not the place to decide the question — and however the 
battle between the individualist and the collectivist form of econo¬ 
mic organisation, and so the dispute on the arbitration principle, 
may end, one fact emerges clearly from a review of the various 
systems : everywhere, even in countries with fully developed 
compulsory arbitration, voluntary conciliation between the parties 
is regarded as the first object, while compulsion is held to be an 
evil even where recourse to it is the rule. It should be remembered 
that in all systems where such a thing is possible the creation of 
voluntary conciliation and arbitration institutions is encouraged ; 
that as a rule these have precedence over the State machinery ^ ; 
and that even in countries with compulsory arbitration, such as 
Australia and New Zealand, more and more importance has of 
late been attached to the conciliation bodies and commissioners 
appointed, many of them in the recent past, to supplement the 
arbitration courts. In Italy, too, almost all disputes are in practice 
settled by negotiation between the trade organisations of various 
degrees or before the Ministry of Corporations, without the need of 
State intervention in the form of a judgment by the magistratura 
del lavoro» 


* Cf. above, p. 17. 
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It is immediately comprehensible that such authoritative 
intervention is regarded as a necessary evil, even where it is 
permitted and customary ; for, before every award, it must be 
decided afresh which principles are to be followed, and so the pro¬ 
blem which has been outlined— industrial, social, political — arises 
again as difficult as ever. General considerations of social and 
economic justice are not sufficient. Attempts, even those made by 
way of agreement, to lay down principles for future decisions, have 
so far had a limited application only Compulsory decisions, too, 
will therefore as a rule be in accordance with the bargaining power 
of the parties, otherwise they might not be obeyed, despite compul¬ 
sion and the threat of penalties ^; and they will only, as has often been 
said, “ anticipate the probable result of an open conflict ” This 
too is certainly a difficult task, but for that reason all the more 
worthy of consideration. The ideas developed above show that not 
until the collective principle gains more ground in the legal system 
of a State will systematic considerations of the general economic 
interest ^ take their place beside and above those of the comparative 
strength of the parties and this they will do to an increasing degree 
as the industrial system shifts from a private to a public basis. It is 
neither possible nor desirable to give an opinion here on the 
comparative value of the two principles ; it is only necessary to 
point out how difficult it is to make a correct compulsory award, and 
how wise almost all States are in giving voluntary agreement 
preference over compulsory State intervention. 

In the above brief review of the position taken up by the most 
important systems towards authoritative intervention by the State, 
all the differences and contrasts between the manifold forms of 
procedure have been focussed, so to speak, and displayed in aggra¬ 
vated shape. It is hardly necessary to point out that these 
far-reaching differences and contrasts, which become increasingly 
evident with every additional stage of the proceedings, make it 
difficult to find common features. Nevertheless, there are such 
features, and a short reference to them may be permitted in 
bringing this study to its close. 


1 Cf. “The Conciliation and Arbitration of Industrial Disputes in International 
Labour Review, V< 1. XV, No. 1, 1927, pp. 93 et seq., and bibliography. 

* C£. above, p. 124. 

* Lutz-Richtbr, in Soziale Praxis, 1929, No. 40, p. 980. 

* In this connection reference may be made to the “ Oohnhauser** award in 
1930. This, remarkably enough, made a wage reduction in the industry in oiv stion 
deprndrnt upon a reduction in the price of its products. (Neue ZeUachrift fUr 
Arbeitsrecht, 1930, ccl. 486.) 
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GENERAL PROBLEMS 


First of all, there is the basic fact that the creation of conciliation 
and arbitration machinery is provided for by law in every State of 
industrial importance. This machinery is put at the disposal of 
employers and workers in the case of disputes, and in particular of 
those on collective interests, which are the subject of this study. 
The conciliation or arbitration bodies arc usually set up, not afresh 
for each individual case, but once for all, so that they are perma¬ 
nently at the disposal of anyone in need of them. Further, there 
is wide agreement concerning the composition of these bodies. 
Except where independent mediators are appointed, the members 
of the court or board represent employers and workers in equal 
numbers and are either proposed in individual cases by the parties 
to each dispute, or over longer periods, as a rule by the trade 
organisations. A chairman; independent of the two parties and 
often required to prove his qualifications for such a post, usually 
controls the proceedings and gives the casting vote if necessary. 
Independence, impartiality and, in the case of the assessors, the obli¬ 
gation to serve and to maintain discretion, are often guaranteed by 
law, in many cases under threat of penalty. More and more efforts 
are being made to induce the trade organisations — particularly 
those of the workers — to act directly as parties to the proceedings, 
so as to secure that any agreements reached will be respected. The 
procedure itself is usually elastic, and adaptable to the particular 
needs of each case. Utilisation of the institutions by parties is made 
as easy as possible, notably by absence of pecuniary charges. For 
important cases affecting the public interest many systems provide 
that the institution may open proceedings on its own initiative 
and compel the parties to attend by threat of fines. Proposals 
for conciliation, once accepted by the parties, usually entail 
a legally binding collective contract or at least a “ gentleman’s 
agreement ”, respect of which is as well guaranteed by the honour 
and self-respect of the parties as if it were made legally binding. 
There is also apparently increasing recognition of at least a moral 
obligation to postpone open conflicts until all the possibilities of 
agreement provided by voluntarily or legally instituted proceedings 
have been exhausted, particularly in disputes in public utility 
services, where the pressure of public opinion must also be reckoned 
with. As important disputes, whose causes and results are not 
directly visible, increase in number, it is being generally recognised 
that the facts can be more efficiently and impartially elucidated 
through separate investigation proceedings. Such proceedings 
call for increased efforts carefully to explore the economic circum- 
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stances as a basis for the regulation of conditions of employment, 
and to make the results of investigation available for the concilia¬ 
tion bodies. Finally, if the e is a system of arbitration, whether set 
up by agreement or by an Act, providing thus for authoritative 
intervention by the State, side by side with the conciliation 
system, a sharp distinction is usually made between the two, in 
order that the parties’ will to agree may not be unduly weakened 
during the conciliation stage. Agreement is everywhere preferred 
to compulsion, even where the latter is allowed ; and the encour¬ 
agement of this will to agree is, explicitly and implicitly, everywhere 
the first and foremost aim. 

These are probably the most important features which, despite 
the great diversity, may be regarded as common to all conciliation 
and arbitration systems and at least justify the following final 
remarks. 

The conciliation and arbitration systems of all countries repre¬ 
sent one consistent effort to guide employers and workers — in their 
own interests and in that of society—towards peaceful methods in 
their struggle for a share of the product of labour — a struggle 
which is a manifestation of the life instinct in man and therefore 
inevitable ; to show them that they need one another however 
natural the antagonism between them, and that they must meet in 
some form of productive collaboration if they are to live. Con¬ 
ciliation and arbitration are thus a symbol of that ideal of the 
community of interest between workers, employers and society 
which is the basis of modern labour law and also of the constitution 
of the International Labour Organisation. 



SUPPLEMENTARY NOTE 


The first part of this volume had already been compiled and 
was in the press when information was received as to the detailed 
provisions of the Act of the Australian Commonwealth of 18 August 
1930 (Act to amend the Commonwealth Conciliation and Arbi¬ 
tration Act, 1904-1928). This Act introduces important changes in 
the previous legislation, in particular with regard to penalties 
which, to a considerable extent, are removed or rendered much 
less severe. It is true that important provisions in the new Act 
have since been declared by the High Court to be unconstitutional ; 
nevertheless, the comparative studies made in this work, in so far 
as they deal with the regulation of arbitration by federal legislation, 
and in particular to the penalties for the enforcement of arbitral 
awards, no longer entirely hold good after the change in 
legislation. The description of the previous legislation retains, 
however, its value as a typical example, an example which is also 
to be found in a similar form in the legislation of the individual 
States of Australia. 

For the detailed provisions of the new Act the reader may 
refer to the text itself (Legislative Series, 1930, Austral. 11), to the 
monograph on Australia and to the article in the International 
Labour Review by Mr, O. de R. Foenander on “ The New Com¬ 
monwealth of Australia Conciliation and Arbitration Acf'^. 

The New Zealand arbitration legislation has often been referred 
to in this comparative study as a typical example of compulsory 
arbitration. The New Zealand Act of 27 April 1932 ^ has practically 
done away with this. We refer the reader to the Supplementary 
Note to the monograph on New Zealand, in which the essential 
content of the provisions of this Act is given. 


^ International Labour Review^ Vol. XXIV, No. 6, 1931, p. 699. 
^Legislative Series, 1932, N.Z.l. 



CONCILIATION AND ARBITRATION 
IN THE DIFFERENT COUNTRIES 




GREAT BRITAIN 


§ 1. — Economic Background and Development 

The estimated population of Great Britain and Northern 
Ireland in 1928 was 45,623,000, the total area being 94,600 square 
miles. At the time of the last census (1921), the number of occupied 
in Great Britain was 19,357,319 out of a total population of 
42,919,710, the chief occupations being metal working, in which 
nearly 2 million people were engaged ; commercial work (excluding 
clerks and professional men) in which 1 % millions were engaged ; 
transport and communication, occupying between 1^/2 and 1% 
millions ; agriculture, occupying nearly 1 ^ millions ; mining 
and quarrying, in which nearly 134 millions gain their livelihood ; 
and textile workers numbering over a million. 

Both employers and employed have attained a high degree of 
organisation. At the end of 1927 the total membership of trade 
unions in Great Britain and Northern Ireland amounted to 4,908,037, 
of whom 4,115,929 were males and 792,108 females In 1920 the 
total membership of trade unions was as high as 8,336,000. 

Among the largest and most powerful unions may be mentioned 
those in the mining and quarrying industry, numbering 678,033 ; 
those in the engineering, shipbuilding and similar trades, numbering 
547,989 ; the general labour unions, with 448,305 members ; the 
railway trade unions, with a membership of 413,319 ; the trade 
unions in the cotton trade, with an aggregate membership of 
354,128 ; the general transport unions, with 367,001 members ; 
trade unions of people employed in the national, local and govern¬ 
ment services, aggregating 340,638 ; and teaching trade unions 
with a membership of 205,490. The Trade Union Congress which, 
in 1928, represented 160 organisations wdth a total membership 
of 3,814,842, is the central trade union body 


^ These figures include a number of employers’ trade unions with a membership 
of some 44,000. 

2 For further details of trade unionism in Great Britain, seo International 
Labour Office : Freedom of Association, Volume II. Studies and Reports, Series 
A (Industrial Relations), No. 29. 
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Evolution of the Present System 

The system of conoiliation and arbitration of industrial disputes 
in operation in Great Britain has a long history behind it but 
so far as the present methods are concerned it may be regarded as 
being in large part the growth of the last thirty or forty years. 
This period falls conveniently into three divisions : the pre-war 
position, the position during the war and the position after the war. 

The Pre-War Position 

In 1891 a Royal Commission was appointed to enquire into 
various questions affecting the relations between employers and 
workmen and to report whether legislation could with advantage 
be directed to remedy any faults that might be disclosed. This 
Commission found some eight methods of settling trade disputes 
within an industry actually in practical working. It classified these 
various types of machinery as follows : 

(1) negotiations between individual employers and deputations or represen¬ 
tatives of their own workmen ; 

(2) negotiations between individual employers and trade union officials acting 
on behalf of their workmen ; 

(3) negotiations between officials of trade unions and officials of employers’ 
associations ; 

(4) occasional meetings between committees of trade unions and committees 
of employers’ associations., with possibly at the same time a standing joint commit¬ 
tee to settle minor questions of a judicial nature ; 

(6) more or less regular and periodical meetings between such committees ; 

(6) formation of joint committees or wages boards either for a whole trade 
or for the section of a trade in a particular district or for a single establishment, 
with regular constitution cuid rules of procedure ; 

(7) i^rovision for reference of special cases to an arbitrator approved by both 
parties ; 

(8) embodiment in the constitution of joint committees or other negotiatory 
bodies of a provision for referring questions to arbitration in the event of 
disagreement. 

As an outcome of the work of this Commission, the Conciliation 
Act of 1896 was passed. This Act did not attempt to introduce any 
new principle, but contented itself with what amounted to little 
more than codifying the methods already in operation. The chief 
powers conferred by this Act (originally on the Board of Trade 
and afterwards on the Jlinistry of Labour) in regard to conciliation 
and arbitration were as follows : where a difference existed or 
was apprehended the Board of Trade could enquire into the 
difference ; could take steps to enable the parties to the difference 

^ Industrial Arbitration in Great Britain, by Lord Amulbjedb (Sir William 
Mackenzie), traces the evolution of conciliation and arbitration practices in Great 
Britain from the time of its earliest begizmings. 
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to meet together with a view to amicable settlement of the 
difference ; on the application of either party could appoint a 
conciliator ; on the application of both parties could appoint an 
arbitrator. In 1908 the provision for arbitration under this Act 
was extended, a Court of Arbitration being set up by the Board 
of Trade. Panels of chairmen and of representatives of employers 
and workers were constituted and courts consisting of three or 
five members were selected from these panels as occasion required. 

In addition to the statutory means of effecting conciliation 
and arbitration thus provided, voluntary organisations for the 
settlement of disputes increased in number throughout the period 
preceding the war. The Second Beport on Buies of Voluntary 
Conciliation and Arbitration Board and Joint Committees, published 
by the Board of Trade in 1910, gives details of the constitution and 
procedure of such organisations. Of the 252 boards and committees 
investigated 153 had complete automatic machinery for the 
settlement of disputes, 81 (of which 67 were in the building trades) 
had complete machinery for the settlement of disputes but to be 
used only by mutual consent of the parties, while the remaining 
boards had no specific provisions for avoiding a deadlock. Besides 
these boards, conciliatory agencies of a similar type existed as a 
result of agreements in a number of industries, particularly the 
engineering and shipbuilding trades. 

In 1911 an attempt was made in the shape of the Industrial 
Council to improve on the existing methods of preventing and 
settling labour disputes. This Council was made up of twenty-six 
prominent men nominated by the Government and drawn in 
equal numbers from employers’ and workers’ organisations, 
with a Chief Industrial Commissioner appointed by the Government 
as chairman. The Industrial Council was designed to act as a 
National Conciliation Board. In this capacity, however, it achieved 
but little success. Its main work was done on an enquiry requested 
by the Government on the subject of agreements. In this and in 
other matters it did much to pave the way for the Whitley reports 
some five years later, but otherwise it must be counted as an 
experiment thatrfailed. 

Position during the War 

During the war a large number of extraordinary measures were 
passed with the intention of maintaining and increasing production. 
These among other things made provision for conciliation and 
compulsory arbitration over large areas of industry. 
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In February 1915 a Committee on Production was set up. This 
Committee was later absorbed by the Ministry of Munitions, where¬ 
upon it became an arbitration body and quickly developed into the 
principal arbitration tribunal for the settlement of labour disputes. 

In March of the same year the Treasury Agreement on the 
subject of the acceleration of output on Government work was 
negotiated. By this agreement representatives of a large number of 
trade unions agreed that stoppages of work on munition manu¬ 
facture should not take place during the war, machinery for the 
prevention of disputes that might arise under the agreement being 
also devised. The Munitions of War Act, 1915, introduced compul¬ 
sory arbitration at the option of the Board of Trade, together with 
the legal prohibition of strikes and lock-outs in certain 
circumstances and the statutory enforcement of awards. These 
were further increased by the Munitions of War Act, 1916, which 
extended the definition of munitions work and established new 
arbitration tribunals for women and semi-skilled and unskilled men. 
The scope of the war-time conciliation and arbitration machinery 
was further extended by the Munitions of War Act, 1917, which, 
among other things, made provision for the legal extension of 
awards to the whole of a trade or industry. 

Under the procedure of the Munitions of War Acts arbitration 
became the normal method for the settlement of labour disputes. 
From the point of view of the workjKJople it was more expeditious 
to claim arbitration under these Acts than to endeavour to secure 
a settlement by conciliation machinery or other negotiations. On 
the employers’side also arbitration was often found to be the most 
satisfactory procedure, for when so much work was being done for 
Government purposes, the employers’ financial interests in the 
result of negotiations was diminished. During the four years 
1915-1918 nearly 8,000 awards were issued by arbitration tribunals 
under the Munitions of War Acts. 

By the Wages (Temporary Regulation) Act of 1918, the sections 
of the Munitions of War Act relative to the prohibition of strikes 
and lock-outs were repealed, but a form of compulsory arbitration 
was still retained for the time in the form of an interim Arbitration 
Court. Apart from this, however, the legal status of conciliation 
and arbitration was restored to its pre-war condition. 

Position after the War 

The evolution of the system of conciliation and arbitration in 
Great Britain after the war is mainly wrapt up with the reports of 
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the Committee on Relations between Employers and Employed, 
usually known as the Whitley Committee. This Committee issued 
a number of reports during the years 1917-1918, the net effect of 
which so far as the prevention and settlement of industries disputes 
is concerned, was : (1) the settingup of joint industrial coimcils by 
many industries, together with a certain number of district councils 
and works^ committees, and (2) the passing of the Industrial Courts 
Act, 1919 The nature and importance of this machinery is dealt 
with in the ensuing chapter. 

In addition to these two developments, statutory provision for 
the prevention and settlement of labour disputes was made 
immediately after the war in two major industries — by the Mining 
Industry Act, 1920, and the Railways Act, 1921. The machinery 
in the coal-mining industry has never been set up. The railway 
machinery is in effect a voluntary agreement between the parties 
concerned, to which statutory force has been given, being com¬ 
parable in many ways to the national joint industrial councils 
set up without legislation under the Whitley scheme. 

Efforts to devise something in the nature of a standing joint 
committee of national scope were made in 1918-1919 and again by 
the Melchett-Turner Conferences in 1928-1929 ; but in both cases 
without success. A proposal made in 1919 to set up a national 
association of joint industrial councils, on the other hand, was 
adopted, the object of this association being to take joint action 
in making representations to the Government and of promoting 
the exchange of ideas and the discussion of matters of common 
interest. This Association has not dealt to any extent with specific 
questions of conciliation and arbitration, but its labours may be 
considered to have had the effect of contributing towards the 
solution of difficulties over which disputes commonly arise. 


§ 2. — The System in Force 

The system of conciliation and arbitration in force in Great 
Britain may be said to be dominated by two central principles: 
first, that the prevention and settlement of disputes must be 
essentially voluntary, both in the letter and in the spirit; second, 
that adequate organisation of both sides is to be desired. On this 


^ LegislaHve Series, 1920, G.B. 1. 
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second point the pronouncement of the Whitley Committee is note¬ 
worthy : 

The essential condition of st^curing a permanent improvement in the relations 
between employers and employed is that there should be adequate organisation 
on the part of both employers and workpeople. The proposals outlined for joint 
co-operation throughout the several industries depend for their ultimate success 
upon there being such organisation on both sides ; and such organisation is necessary 
also to provide means whereby the arrangements and agreements made for the 
industry may bo effectively carried out. 

In describing the various types of conciliation and arbitration 
machinery at present in operation in Great Britain, it is convenient 
to make the division into governmental and non-govemmental 
machinery. The governmental machinery includes the Conciliation 
Act of 1896, the Industrial Courts Act of 1919 and the Railways 
Act of 1921. The non-governmental machinery includes the joint 
industrial councils set up in response to the recommendations of 
the Whitley Committee and the machinery created by the various 
industries on their own initiative. 


Governmental Systems 

The main provisions of the Conciliation Act of 1896 have 
already been described. Its chief use at the present day is to enable 
the Ministry of Labour to take mediatory and conciliatory action 
wherever and whenever it judges such action advisable. For this 
purpose a special Department in the Ministry of Labour is main¬ 
tained. The work of this Department is purposely unobtrusive, 
its object being to facilitate meeting and eventual agreement between 
the parties at variance, and not in any way to appear in the guise of 
quasi-arbitrators. 

The Industrial Courts Act of 1919 provides for voluntary 
arbitration and for enquiry. According as the parties concerned 
desire, a dispute referred for arbitration under this Act may be 
brought before the Industrial Court itself or before one or more 
persons appointed by the Ministry of Labour or before a Board of 
Arbitration formed ad hoc, such board consisting of one or more 
persons nominated by the employers, a similar number nominated 
by the workmen and an independent chairman appointed by the 
Minister. 

The Permanent Industrial Court consists of persons appointed 
by the Ministry of Labour, of whom some are independent persons, 
some represent employers and some represent workmen. For the 
purpose of dealing with any matter which may be referred to it 
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the Court is constituted by such person or |)ersons as the President 
may direct. The usual procedure is for each case to be heard by a 
Division Court consisting of the President or a Chairman selected 
from one of the independent persons and other members repre¬ 
senting the employers and workpeople respectively. The general 
practice is for the Court to sit as a panel of three. It is within the 
discretion of the President to utilise the service of assessors. 

Cases are referred to the Industrial Court by the Minister of 
Labour, but only in the event of the three following conditions 
having been observed : 

(1) a report made to the Minister of the existence of a dispute 
by either of the parties concerned ; 

(2) it having been shown to the satisfaction of the Minister 
that no agreement exists by which the dispute can or may 
be settled by conciliation or arbitration or that such means 
have been tried without success ; 

(3) the consent of both parties having been obtained. 

The Court decides on the general form of procedure. Usually 
the case for each side is put by one of the interested parties or 
by an official of the employers’ association or trade union as the 
case may be. Occasionally one or both of the parties appear by 
counsel or solicitor but the appearance of legal representatives of 
the parties is in the discretion of the Court. Evidence is not taken 
on oath, nor is the attendance of witnesses enforced by civil 
process. Hitherto, industrial arbitrations in Great Britain have as 
a rule been held in camera and the Industrial Court, in deference to 
the desire of the parties, has followed this policy at its hearings, 
but there is no statutory provision that this should be done. 

Wherever the Court is constituted of more than one member 
and the members are unable to agree as to the award the question 
is decided by the Chairman. The award of the Court depends for 
its observance upon the honour and civic sense of the parties. 
There is no provision made for its penal enforcement. 

The section of the Industrial Courts Act dealing with the powers 
of enquiry conferred upon the Ministry of Labour provides that the 
Minister may enquire into the causes and circumstances of a 
dispute and if he thinks fit refer any matters connected with it to 
a court of enquiry which, either in public or in private at its 
discretion, enquires into the matter and reports to the Minister. 
A court of enquiry thus constituted consists of a Chairman and 
such other persons as the Minister may think fit to appoint. It has 
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compulsory powers insofar as it may require the attendance of 
witnesses and the production of documents. It is not in any sense, 
however, a court of arbitration and its report, even though it may 
amount to a judgment upon as well as an explanation of the points 
at issue, is not in any way binding upon the parties. 

The machinery set up in the railway industry by the Railways 
Act of 1921, although statutory in form, follows the lines of an 
agreement between the parties concerned and is generally compar¬ 
able with the joint machinery existing in other industries to which 
no statutory expression has been given. The machinery in this 
industry is considered to be one of the most developed forms of 
joint negotiation in existence in Great Britain. 

Under the terms of the Railways Act all questions relating 
to rates of pay, hours of duty or other conditions of service are re¬ 
ferred, in default of agreement between the railway companies and 
the railway trade unions, to a Central Wages Board or on appeal 
to a National Wages Board. The Central Wages Board consists 
of eight representatives of the railway companies and eight repre¬ 
sentatives of the railway employees, the former being appointed by 
the railway companies, the latter by the railway trade unions in an 
agreed proportion. The National Wages Board is composed of six 
representatives of the railway company, six representatives of the 
railway employees (appointed by the railway trade unions) and four 
representatives of the users of railways (to wit, one representative 
appointed by the Parliamentary Committee of the Trades Union 
Congress, one by the Co-operative Union, one by the Association 
of British Chambers of Commerce, and one by the Federation 
of British Industries), together with an independent chairman 
nominated by the Minister of Labour. In addition to this machinery 
it is laid down that one or more councils shall be established 
for each railway company consisting of officers of the railway com¬ 
pany and representatives of the men employed by the company 
elected by the men. These railway councils deal with such questions 
as the application of national agreements, suggestions as to operat¬ 
ing, working and kindred subjects, and other matters in which 
a company and its employees are mutually interested. Provision 
is also made for sectional railway councils and for local departmental 
committees each with a definite sphere of action. 

An important feature of the scheme agreed upon between the 
railway companies and the railway trade unions is that the National 
Wages Board shall come to a decision on any matter referred to 
it within twenty-eight days from the date of reference from the 
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Central Wages Board and it is agreed that no withdrawal of labour 
shall take place before the expiration of the twenty-eight days. 

Non-Governmental Machinery 

The non-governmental machinery for the prevention and 
settlement of industrial disputes in operation in Great Britain 
consists of the so-called Whitley Councils, being organisations 
of the type suggested by the Committee on Relations between 
Employers and Employed presided over by the Rt. Hon. J. H. 
Whitley in 1916-1917, and the systems set up by various industries 
on their own initiative for dealing with disputes. 

Whitley Councils 

As already stated, the Whitley Council machinery as originally 
conceived was tripartite in form, consisting of National Joint 
Industrial Councils covering the whole of an industry. District 
Councils covering part of an industry, and works committees 
covering a single undertaking. In the actual working out of the 
proposals, attention has been given chiefly to the National Joint 
Industrial Councils. 

A National Joint Industrial Council consists of representatives 
of the employers and representatives of the trade unions of an 
industry. The purpose of these bodies is the prevention, fully 
as much as the settlement, of disputes, it being held by the Whitley 
Council that regular meetings to discuss industrial questions, 
apart from and prior to any differences with regard to them that 
may have begun to cause friction, will immediately reduce the 
number of occasions on which in the view of either employers or 
employed it is necessary to contemplate recourse to a stoppage 
of work The list of questions considered as suitable to bo dealt 
with by these councils includes the better utilisation of the practical 
knowledge and experience of the workpeople ; means for securing 
to the workpeople a greater share in and responsibility for the 
determination and observance of the conditions under which their 
work is carried on ; the settlement of general principles governing 
the conditions of employment, including the methods of fixing, 
paying and re-adjusting wages ; establishment of regular methods 
of negotiation for issues arising between employers and workpeople 
with a view both to the prevention of differences and of their better 
adjustment when they appear ; means of ensuring to the work¬ 
people the greatest possible security of earnings and employment ; 
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methods of fixing and adjusting earnings, piece-work prices, etc. ; 
technical education and training ; industrial research ; the provi¬ 
sion of facilities for the full consideration and utilisation of inven¬ 
tions and improvements designed by workpeople and for the ade¬ 
quate safeguarding of the rights of the designers of such improve¬ 
ments ; improvements of processes, machinery and organisation ; 
and proposed legislation affecting the industry. 

The following passage, taken from the Survey of Industrial 
Relations made by the Committee on Industry and Trade in 
1926 sums up very briefly the services performed by joint 
industrial councils in the conciliation and arbitration of industrial 
disputes : 

In ilio field of conciliation and arbitration, the Councils have played an impor¬ 
tant part in assisting the industries to settle their differences themselves. The 
constitution of a large number of Councils provides that no stoppage of work shall 
take place until the matter in dispute has been considered by the Council, and this 
applies also to those Coimcils which do not include the settlement of wages among 
their functions. In some cases, as for example, quarrying, a definite procedure 
has been instituted for the prevention and settlement of disputes. In the case 
of the Wool Council, panels of chairmen and arbitrators have been constituted 
for the purpose of dealing with disputes arising in individual establishments. A later 
development has been the ad hoc appointment on the initiative of the National 
Councils for the Tramways, Electricity Supply and Wool Councils, in association 
with the Ministry of Labour, of Tribunals to inquire into and make recommenda* 
tions to the Councils on differences which had arisen. Experience has shown that 
the existence of a Joint Industrial Council, on which the organisations on both 
sides are constantly in touch, and on which there is regular intercourse between 
the employers’ and workpeople’s representatives, has enabled differences to be 
dealt with at an early stage, and has diminished the opportunity for disputes to 
arise through lack of understanding 

There are some forty National Joint Industrial Councils in 
existence (of which rather less than half have district or local joint 
bodies associated with them) and some dozen or more bodies 
(interim industrial reconstruction committees, sectional industrial 
councils and district councils) exercising similar functions. 


Works Committees 

The number of works committees in existence and active oper¬ 
ation in Great Britain cannot be estimated with any assurance. 
In the report on the establishment of the progress of joint industrial 
councils published by the Ministry of Labour in 1923, the estimate 
is hazarded that “ considerably over 1,000 works committees 
have been formed The decline in the number of works commit¬ 
tees, however, would appear to have been fairly rapid since 1920. 


^ Survey of Industrial Relations, pp. 298-299. 
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In the pottery industry, for instance, over a hundred works commit¬ 
tees were formed. Later enquiry indicated that only twenty-four 
of these committees were then working. The report of the Commit¬ 
tee on Industry and Trade, dealing with industrial relations, states 
that while “ it is impossible to give statistics of the number of 
committees in existence, it is a matter of common knowledge that 
a large number have survived the peculiarly difficult conditions 
of the last five years, and that many of these have been successful 
both in fulfilling the objects which the Whitley Committee had in 
view and also in other directions 

Systems Set Up by Particular Industries 

The systems for the prevention and settlement of industrial 
disputes set up in various industries other than on the Whitley 
plan have in many cases a long and highly successful record. The 
boot and shoe industry, the cotton industry, the iron and steel 
industries and the engineering and shipbuilding industries are 
among those having machinery for negotiation of long standing. 
The nature of the machinery varies from industry to industry, 
but may be said as a general rule to consist of a hierarchy of joint 
committees (with or without neutral chairmen), local disputes 
being dealt with by representatives of the parties to the dispute 
and larger questions by representatives of the employers and trade 
unions in the industry. In some oases provision is made for 
optional arbitration in the event of conciliation proceedings failing 
to effect a settlement, but conciliation of an essentially non- 
compulsory sort is the most prominent feature. 

In view, of their importance in the British system of conciliation 
and arbitration some brief account of the schemes in operation 
in certain industries is given here. 

Boot and shoe industry, — Boot and shoe manufacture presents 
one of the most interesting examples of what can be done by 
means of machinery set up by an industry itself. Organisation 
in this trade is long-standing and relatively simple, the manufac¬ 
turers’ associations being federated into one organisation, while the 
workpeople are organised in a single union. Conciliation machinery 
has been in existence in this industry for over thirty years. Fol¬ 
lowing a dispute in 1895, an agreement was reached providing for 
the formation of local boards of arbitration and conciliation com¬ 
posed of equal numbers of representatives of employers and work¬ 
men in the district, these boards to have full powers to settle all 
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questions submitted to them concerning wages, hours of labour 
and conditions of employment, subject to certain restrictive 
regulations. It provided also that no strike or lock-out should 
be entered into by either party represented on the boards thus 
set up. In addition, a provision was made for the appointment 
of an umpire to determine disputed points arising out of the 
agreement. 

At a Conference in 1910, this agreement was extended by the 
provision of monetary penalties in the event of either party not 
complying with this agreement, each side making a deposit of £1,000. 
Up to 1920 there were thirteen cases in which fines were imposed 
in accordance with the terms of the agreement. 

Since 1895, annual conferences of the parties under a neutral 
chairman have been held, at which questions relating to wages, 
hours, overtime and conditions of ser^dce have been dealt with and 
agreements entered into. At the Annual Conference held in 1914 
a standing committee of the Conference, consisting of three repre¬ 
sentatives of each of the parties, was constituted to deal with 
all matters arising out of the national agreements, including 
any disputes that might arise as to the interpretation of such agree¬ 
ments. In December 1922, the agreement arrived at dealt with 
wages (including a cost of living sliding scale), holidays, provisions 
for the settlement of disputes, including local arbitration boards, 
the regulation of boy and the classification of female labour, over¬ 
time, strikes and lock-outs (including the continuance of the 
monetary penalty referred to above). This agreement has been 
reviewed periodically at a Conference between the parties presided 
over by an independent chairman appointed by the Minister of 
Labour. 

In addition to the machinery already described, there is a 
National Joint Industrial Council which was constituted in May 
1919. On account of the well-established machinery already in 
existence, however, this Council does not concern itself with 
questions relating to wages, hours, overtime and conditions 
of employment, and is not therefore in this sense negotiatory 
machinery. 

The system of conciliation and arbitration thus set up has for 
some time past militated against any serious dispute occurring. A 
few stoppages have taken place in isolated instances but such 
disputes have been small. 

Cotton industry. — The cotton industry affords an illustration 
of joint negotiation directed especially to the settlement of disputes 
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arising not only in the industry as a whole but also in the different 
localities or in the individual mills. Based on the effective orga¬ 
nisation of both parties, arrangements have been entered into for 
the systematic consideration of differences arising in the industry. 
In the spinning section of the trade it is provided that no local 
employers’ association or trade union shall countenance, encourage 
or support any lock-out or strike until the matter has been submitted 
to and considered by a local joint committee and, in the event 
of their failure to agree, by a joint committee of the Federated Asso¬ 
ciation of Employers and the operatives’ trade unions. In the weav¬ 
ing section of the trade, agreements likewise exist providing 
that notices of strike or lock-out shall not be tendered until the 
matter in dispute has been considered by local and central joint 
committees of the employers and operatives’ organisations. Only 
in the event of all efforts failing is a local official at liberty to take 
a ballot vote of the members affected on the question of whether 
they should cease work to enforce the claim. 

In addition to this joint machinery for dealing with local dif¬ 
ferences, the trade unions in the industry, together with those 
representing the dyers, bleachers, etc., are combined in a single 
association which deals with the wider interests of the operatives 
and acts in conjunction with the employers in various matters 
of general concern to the industry. While the standing arrange¬ 
ments previously referred to for dealing with local and district 
differences are operating constantly to remove friction and avoid 
disputes, the larger issues, such as changes in wages or matters of 
importance affecting the whole industry or the spinning or weaving 
section as a whole are negotiated directly between the central 
authorities of the organisations concerned. There are no standing 
arrangements for arbitration in case of breakdown of such 
negotiations and it is well understood by the parties that failure 
to arrive at a settlement may involve a general stoppage. It 
is stated that the realisation of the serious consequence of failure 
to agree has proved to be a potent factor making for peace on 
such occasions. 

Iron and steel industries, — The iron and steel industries repre¬ 
sent what is almost a classic example of successful negotiation 
within an industry resulting in the prevention of collective labour 
disputes. It was claimed until recently that for over thirty years 
the Iron and Steel Trades Confederation has not had an organised 
strike against the Steel Ingot Makers’ Association (now merged in the 
Iron and Steel Trades Employers’ Association). Much of this 
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success is to be attributed to the fact that in the iron trade a prin¬ 
ciple for the adjustment of wages, based on the selling price of iron 
has been recognised by both sides. 

All the branches of this industry have long followed methods 
of negotiation and conciliation with much success either through 
joint meetings of the parties concerned to deal with any diffi¬ 
culty which may have arisen or through recognised conciliation 
machinery. The machinery for conciliation which has been agreed 
upon by the Iron and Steel Trades Association and the Iron 
and Steel Trades Confederation provides for conciliation in all 
disputes or differences, whether the question arising is peculiar 
to one workshop or to a particular district, or is a general ques¬ 
tion. The initial stage is that of conference between the works 
management and the workmen concerned, with the assistance if 
desired of the shop representative, district secretary or national 
organiser of the workmen’s union. Failing a settlement, a neutral 
committee is appointed to decide the issue, the committee 
members being chosen from an associated works neutral to the 
works where the dispute exists. Should this neutral committee 
not be able to reach a settlement then reference may be made 
either to a Conference of representatives of the employers’ and 
of the workers’ organisations, or to arbitration. Provision is 
also made for local or district conferences on questions affecting 
more than one works, for national conferences on general 
questions, and for arbitration on all questions as a last resource. 
Similar agreements exist between organisations in other depart¬ 
ments of the industry. Having regard to the magnitude of the 
industries covered, it may be said that the number of cases 
actually referred to arbitration is few. At the same time there 
appears to be a readiness on the part of all parties to go to arbitra¬ 
tion as a last resource. There has been, however, a number of 
stoppages since the war although none of these stoppages was on 
anything approaching a national scale. 


§ 3.Results and Opinions 

The most remarkable feature of the statistics on strikes and 
lock-outs in Great Britain over the period 1893-1931 is the number 
and size of the stoppages of work during the post-war years, culmi¬ 
nating in the general strike and prolonged stoppage in the coal- 
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mining industry in 1926. General coal-mining stoppages also 
occurred in 1893, 1912, 1920 and 1921 and account largely for the 
magnitude of the figures for those years. 


Year 

Number of 
disputes 

beginning in year 

Number of workpeople 
directly involved in 
disputes beginning in 
year 

Aggregate duration in 
working days of all 
disputes in progress 
during year 

1893 

599 

597,000 

30,440,000 

1894 

903 

254,000 

9,510,000 

1895 

728 

205,000 

6,700,000 

1896 

906 

142,000 

3,560,000 

1897 

848 

166,000 

10,330,000 

1898 

695 

199,000 

15,260,000 

1899 

710 

137,000 

2,600,000 

1900 

633 

132,000 

3,090,000 

1901 

631 

111,000 

4.130,000 

1902 

432 

115,000 

3,440,000 

1903 

380 

93,000 

2,320,000 

1904 

346 

56,000 

1,460,000 

1905 

349 

67,000 

2,370,000 

1906 

479 

168,000 

3,020,000 

1907 

585 

100,000 

2,150,000 

1908 

389 

221,000 

10,790,000 

1909 

422 

168,000 

2,690,000 

1910 

521 

384,000 

9,870,000 

1911 

872 

824,000 

10,160,000 

1912 

834 

1,232,000 

40,890,000 

1913 

1,459 

497,000 

9,800,000 

1914 

972 

, 326,000 

9,880,000 

1915 

672 

401,000 

2,950,000 

1916 

532 

235,000 

2,450,000 

1917 

730 

575,000 

5,650,000 

1918 

1,165 

923,000 

5,880,000 

1919 

1,352 

2,401,000 

34,970,000 

1920 

1,607 

1,779,000 ! 

26,570.000 

1921 

763 

1,770,000 

85,870,000 

1922 

576 

512,000 

19,850,000 

1923 

628 

343,000 

10,670,000 

1924 

710 

558,000 

8,420,000 

1925 

603 

401,000 

7,950 000 

1920 

323 

2.724,000 

162,230.000 

1927 

308 

90,000 

1,170,000 

1928 

302 

80,000 

1,390,000 

1929 

431 

493,000 

8,290.000 

1930 

422 

286 000 

4,400,000 

1931 

420 

424,000 

! 

6,980,000 


A special study of the period 1910-1924 yields a number of 
interesting facts concerning the magnitude, causes and results of 
the stoppages of work in Great Britain. 

The outstanding feature in the statistics of the magnitude of 
stoppages of work during this fifteen-year period is the fact 
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that whereas only 2 per cent, of the strikes and lock-outs were 
of such extent as to affect directly 6,000 or more workpeople, 
this 2 per cent, of large strikes nevertheless accounted for 71 
per cent, of the workpeople involved in disputes and 83 per cent, 
of the working days lost. Still more remarkable is it that the 
twenty-five largest disputes occurring during this period resulted 
in a loss of 196 million out of a total of 283 million working 
days, of which large coal strikes alone accounted for 129,489,000 
days 

Turning to the causes of strikes and lock-outs, 66 per cent, 
of the stoppages during this period concerned wages, while 4 per 
cent, only were attributable to disputes concerning hours of labour. 
For the rest 15 percent, of the disputes were duo to “employment 
of jjarticular classes of persons ”, 6 per cent, to “ other working 
arrangements, rules and discipline ”, 7 per cent, to “ trade 
unionism ” (i.e. questions of trade union principle) and 2 per cent, 
to ‘‘ miscellaneous causes ”. 

If the number of workpeople directly involved is taken into 
account the outstanding importance of wages as a cause of industrial 
disputes is yet more strongly emphasised. During the fifteen-year 
period under consideration 69 per cent, of the workpeople engaged 
in disputes stopped work on account of wage questions, 7 per 
cent, over questions of hours of labour, 8 per cent, over employment 
of particular classes of persons, 6 per cent, over other working 
arrangements, rules and discipline, 8 per cent, over questions 
affecting trade unionism and 2 per cent, over other miscellaneous 
causes. 

The results of stoppages of work during this period 1910-1924 
show 44 per cent, of the cases as being eventually settled by 
compromise between the two parties, 30 per cent, as settled in 
favour of employers, and 26 per cent, in favour of workpeople, 
the corresponding proportions as regards the number of work¬ 
people involved being 66 per cent., 15 per cent, and 19 per cent, 
respectively. 


Methods of Settlement 

The following table shows the method of settlement of the 
stoppages of work occurring during the period 1910-1924, as also 


^ If the 1926 coal strike were taken into consideration these figures would be 
even more striking. 
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the number of workpeople directly involved. The corresponding 
figures for the years 1925-1931, as published annually in the 
Ministry of Labour Gazette^ are also given. 

METHODS OE SETTLEMENT, 1910-1924 


By direct 
negotiations 
between the 
parties or 
their repre¬ 
sentatives 


By conci¬ 

By arbi- 

liation 

.tration 


By return to 
work on 

employers* Otherwise 
terms without 
negotiation 



11 
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METHODS OF SETTLEMENT, 1926-1931 


Year 

By direct ne¬ 
gotiations be¬ 
tween the 
parties or 
their repre 
sentativcs 

By conci¬ 
liation 

By arbi¬ 
tration 

By return to 
work on 
employers* 
terms without 
negotiations 

By repla¬ 
cement 
of work¬ 
people 

Otherwise 


Number of disputes 

1925 

423 

44 

10 

68 

44 

1926 

219 

19 

6 

45 

20 

7 

1927 

227 

15 

4 

30 

19 

12 

1928 

199 

14 

4 

55 

21 

8 

1929 

279 

25 

12 

80 

24 

11 

1930 

265 

39 

9 

68 

32 

9 

1931 

274 

34 

3 

62 

33 

14 


Number of workpeople (thousands) directly involved 

1925 

165 

26 

166 

10 



1926 

77 

5 

1 

10 

I 


1927 

69 

7 

5 

5 


3 

1928 

55 

5 

1 

19 

1 


1929 

79 

5 

391 

16 

1 

1 

193(» 

174 

88 

3 

20 

I 

1 

1931 

205.7 

163.1 

3.7 

47.7 

1.4 

2.6 


From these tables it will be seen that during the fifteen-year 
period 1910-1924 72 per cent, of the total number of settlements, 
accounting for 65 per cent, of the total number of workpeople 
involved, were made by direct arrangement between the jjarties. 
Next in numerical importance was the method of conciliation 
by which 8 per cent, of the total number of disputes were composed, 
involving 15 per cent, of the total number of workpeople. Recourse 
to arbitration terminated 6 per cent, of the disputes, affecting 
6 per cent, of the workpeople. Return to work on the employers’ 
terms was recorded in the case of 8 per cent, of the disputes, 
affecting 5 per cent, of the workpeople. Five per cent, of the 
disputes were settled by replacement of the workpeople, but as 
these were mainly small disputes the proportion of the workpeople 
involved in stoppages who lost their employment in this way 
was almost negligible — only about a quarter of 1 per cent. Other 
methods of settlement accounted for only 1 per cent, of the total 
number of disputes, but in these disputes 11 per cent, of the total 
number of workpeople were involved, 7 per cent, being engaged 
in one dispute, namely, the stoppage of work on the part of 
850,000 coalminers in 1912, the matter at issue in which was 
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ultimately settled by the passing of the Coal Mines (Minimum 
Wage) Act 1912. 

It is of interest to note that during the war years 1915-1918 
the proportion of disputes settled by arbitration rose as high as 
13 per cent, and the proportion of workpeople involved in disputes 
thus settled to 15 per cent. 

These figures showing the methods of settlement of disputes 
do not give a full picture of the activity of the official conciliation 
and arbitration machinery, inasmuch as they refer only to those 
disputes which gave rise to a stoppage of work. As stated in the 
following passage (extracted from the Report of the Ministry of 
Labour for the year 1928) the chief work of this machinery is 
done in disputes where a stoppage of work is prevented : 

The work of the Department has been marked by the early association of its 
ottieers with the discussion of questions likely to become the subject of disputes 
and this work, while not susceptible of statistical measurements, has produced 
useful results in directing the discussion of those questions along linos calculated 
to provide a basis of agreement. In most cases agreements have eventually been 
reached by the parties themselves without the further intervention of the Depart¬ 
ment. OfTicors of the Department have been actively associated with over 500 
differences during the year, in addition to dealing with a much larger number of 
inquiries on industrial matters, and in 38 cases officers were personally associated 
with the final negotiations which produced settlements. The policy of the Depart¬ 
ment is to avoid unnecessary intervention and to encourage the parties to reach 
a settlement themselves. Many thousands of workers were concerned in these 
differences which, in the main, were settled long before relations became strained. 

The number of cases settled with the assistance of the Board 
of Trade and the Ministry of Labour under the Conciliation Act, 
1896, and the Industrial Courts Act, 1919, is shown in the following 
table : 


Year 

Number 
of cases 

Year 

Number 
of cases 

1895. 

11 

1913. 

99 

1897 . 

37 

1914. 

81 

1898 . 

12 

1915. 

397 

1899 . 

11 

1916. 

1,412 

1900 . 

21 

1917. 

2,474 

1901. 

33 

1918. 

3,583 

1902 . 

21 

1919. 

1,323 

1903 . 

17 

1920 . 

920 

1904 . 

12 

1921. 

272 

1905 . 

14 

1922 . 

103 

1906 . 

20 

1923 . 

167 

1907 . 

39 

[ 1924 . 

262 

1908 . 1 

60 

1926 . 

267 

1909 . 

57 

1926 . 

137 

1910. 

67 

1927 . 

103 

1911. 

92 

1928 . 

103 

1912. 

73 

1929 . 

94 
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The record of the Industrial Court and of Courts of Enquiry 
is set out in the following table showing the number of cases 
referred during each year to the Industrial Court itself, to single 
arbitration, to ad hoc boards and to Courts of Enquiry. 


Year 

Industrial Court 

Single 

arbitration 

Ad hoc Boards 

Courts of 
Enquiry 

1919 

49 

386 

20 


1920 


73 

16 

6 

1921 

122 

19 

7 

1 

1922 

37 

9 

8 

1 

1923 

113 

14 

6 

1 

1924 

143 

7 

12 

7 

1926 

166 

8 

8 

3 

1926 

104 

5 

4 

1 

1927 

82 

.—. 

— 


1928 

62 

— 

— 


1929 

1 

39 

14 

— 

— 


So far as non-Govemmental agencies are concerned, the Report 
of the Ministry of Labour for 1928 states that ‘‘ it is satisfactory 
to record that the activities of the councils in existence have in 
no way diminished. As in the past wages and working conditions 
have been the main subject of consideration by most of the coxmcils, 
but in addition many councils have accomplished much other 
useful work. Of the machinery set up by industries on their 
own initiative the same report states “ it is satisfactory to recall 
not only a consolidation of conciliation machinery in the industries 
themselves, but also a steady growth in the habit of approaching 
differences with a desire to find an agreed settlement 


Opinions 

As regards prevailing opinion in Great Britain concerning the 
prevention and settlement of industrial disputes, there can be 
no question that both employers and workers are absolutely 
opposed to compulsory methods of any sort, nor would there seem 
any disposition on the part of the country as a whole to depart from 
the voluntary principle. The theory and general working practice 
is that every facility should be given to the parties concerned to 
encourage and to enable them to compose their differences in their 
own way. It is interesting to note however that in a Report on 
Methods of Regulating Wages and Working Conditions, published by 
the Scottish Trades Union Congress in 1930, the statement was 
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made that “ the present circumstances of industrial life demand 
a greater measure of compulsion by the State to ensure that 
when disagreements over wages and conditions occur, the parties in 
disagreement be at least brought together — and that before strikes 
and lock-outs actually take place or are imminent 

Next in importance to this general consensus of opinion in 
favour of voluntary methods is the general acquiescence in the 
practice by which trade union representatives take part in the 
negotiations. It may be considered as a cardinal precept of British 
industrial practice that adequate organisation on both sides is 
encouraged and by many is regarded as essential. It is true that 
opinions are expressed by certain employers showing a decided 
anti-union tendency — as, for the matter of that, there are indivi¬ 
duals on both sides who are not wholly averse to compulsory 
arbitration — but, speaking generally, the right of the trade union 
to speak for its members is recognised. 

On other less vital points there is considerable diversity of 
opinion. The proposal to make it possible for the Minister of 
Labour to apply the principle of the common rule ’Ho an industry, 
i.e. to make an agreement reached by a Joint Industrial Council 
or other similar body binding upon the whole of an industry, 
has been continually brought up, but no action has so far been 
taken. The question was considered at the Trades Union Congress 
in 1912 and 1913, and also by the Labour Party in 1913, but was 
rejected at all of these meetings. It was re-examined at the Trades 
Union Congress in 1921, 1923 and 1924, but on each occasion was, in 
one form or another, rejected. A number of Private Members’ Bills 
have been introduced into the House of Commons having this 
object, but no action has been taken upon them. 


§ 4. — Summary 

The system of conciliation and arbitration in Great Britain 
thus consists of (1) governmental agencies, set up under the Conci¬ 
liation Act 1896 and the Industrial Courts Act, 1919, which make 
provision for conciliation, optional arbitration (whether by a 
standing court, an ad hoc court or arbitrators specially appointed) 
and enquiry; and (2) non-governmental agencies, namely the Joint 
Industrial Councils Whitley Councils ”) and the various bodies 
and forms of procedure developed by organisations of employers 
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and workers in particular industries. In addition there is the machi¬ 
nery in the railway industry, statutory in form (having been set 
up under the Railways Act, 1921), but non-Governmental in fact. 

Considered as a whole the system is essentially non-compulsory 
and is based upon the adequate organisation of both sides. Of 
the government agencies the conciliation machinery is the most 
used and the court of enquiry the least used. The non-Governmental 
agencies cover practically the whole of organised industry. Many 
of the large and old-established industries (coal, iron and steel, cot¬ 
ton, etc.) have not adopted the Whitley council system, preferring 
to keep the form of organisation that has been gradually developed 
over the course of years. 

Great Britain suffered severely from industrial unrest in the 
years immediately preceding and the years following on the World 
War, the movement in the latter period culminating in 1926 in 
the general strike and prolonged stoppage of work in the coalmining 
industry. A few large stoppages, particularly in the coalmining 
industry, have been responsible for over two-thirds of the total 
number of days lost owing to strikes and lock-outs. Approximately 
two-thirds of the stoppages of work recorded have been over ques¬ 
tions affecting wages. Some 15 per cent, of the actual stoppages 
of work are settled by means of conciliation and/or arbitration, 
but the Conciliation Department of the Ministry of Labour is in¬ 
strumental in preventing many differences from reaching the stage' 
of strike or lock-out. 
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IRISH FREE STATE 


The system of conciliation and arbitration in force in the 
Irish Free State is essentially similar to that in operation in Great 
Britain, the same two basic Acts — the Conciliation Act, 1896 
and the Industrial Courts Act, 1919 — being applied, and like 
methods followed. 

According to the Irish Trade Journal (the official organ of the 
Department of Industry and Commerce), conciliation of industrial 
disputes has tended during recent years to replace arbitration. 
It is stated that when a dispute occurs the Department of Industry 
and Commerce rarely experiences any difficulty in arranging a 
joint conference between the parties concerned. 

The following tables show the number of stoppages of work, 
workpeople involved and working days lost for the years 1926-1931: 


Year 

Number of stoppages 
of work beginning 
during the year 

Number 
of workpeople 
involved 

Number of working 
days lost 

1926 

57 

3,466 

85,346 

1927 


2,312 

64,020 

1928 

62 

2,190 

64,292 

1929 


4,633 


1930 

83 

3.410 

77,417 

1931 

60 

6,431 

310,199 


Of the total of 216 strikes and lock-outs occurring during these 
four years, 124 were over wage questions. These wage disputes 
led to the loss of 231,893 working days out of a total of 306,064 
The method of settlement of stoppages of work during the years 
in question is shown hereunder : 


Method of settlement 


Numbers of disputes 


1926 

1927 

1928 

1929 

1930 

1931 

Direct negotiation between parties 

31 

38 

41 

34 


47 

Voluntary conciliation. 

14 

10 

9 

12 


11 

Voluntary arbitration. 

Terminated without successful 

1 

H 

1 

1 



negotiation. 

9 

B 

3 

3 


9 

Total .... 

56 

65 

54 

50 

76 

67 
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Method of settlement 

Numbers of workpeople involved 

1926 

1927 

1928 

1929 

1930 

1931 

Direct negotiation between parties 

2,510 

1,152 

1,391 

1,429 

1,410 

1,760 

Voluntary conciliation. 

45G 

957 

693 

2,978 

1,726 

3,603 

Voluntary arbitration.I 

20 

— 

70 

62 

— 


Terminated without successful 
negotiation. 

132 

162 

101 

33 

110 

45 

Total .... 

3,118 

2,261 

2,155 

4,602 

3,246 

5,408 


The number of disputes in which the Trade and Industries 
Branch of the Department of Industry and Commerce intervened 
was as follows : 



1926 

1927 

1928 

1929 

1930 

1931 

(a) Disputes in which an actual 
stoppage of work had occurred 

(b) Disputes in which a stoppage 

9 

5 

9 

18 

23 

13 

16 

of work was averted .... 

17 

6 

10 

ll 

15 








FRANCE 


§ 1. — Economic Background and Development 

In 1927, France had a population of about 40,960,000 inhabitants 
spread over an area of 550,986 sq. km. The rural population 
represents rather more than half the total. 

According to the Census taken in 1921 ^ the active population 
consisted at that time of 21,720,604 persons, that is, about 56 per 
cent, of the total population. They were distributed among the 
main occupational categories as follows : agriculture (including 
forestry and fishing) 42 per cent, or more than 9,000,000 persons ; 
industry and transport 31 per cent., and commerce 11 per cent. 

More than 250,000 workers were employed in mining in 1921 
and 72,500 in fishing. 

The following industries are among the most important : 
cotton (over 188,600 workers in 1928) ; metallurgical (175 under¬ 
takings in 1925 employing more than 100,000 workers); refining 
(108 undertakings in 1927-1928 employing nearly 29,000 persons), 
and distilling and other branches of the wines and spirits industry. 

According to statistics supplied by the Foreign Labour Depart¬ 
ment 2 97,742 foreign workers — 63 per cent, for agriculture and 
37 per cent, for industry — entered France during 1928. During 
the same year 53,759 foreign workers were repatriated. 

Trade associations, which were prohibited by the Le Chapelier 
Act of 1791, remained illegal until 1884, when an Act was passed 
recognising the right of association. 

The workers’ unions have had their central organisation, the 
General Confederation of Labour (ConfMiration gdnerale du 
travail — C.G.T.), since 1902. The activities of this body are 
carried on through the agency of permanent committees and 
mainly through the National Confederal Committee (Comiii 
confMral national), 

^ MiNiSTkRE DU Travail : Statistique g6n6raU de la France, Riaultata 
statistiques du recensement gin4ral de la population, 1921, Vol. I, Part 3, pp. 7-10, 
^ MiNiSTkRE DU Travail : Statistique g4n4rale de la France ; Annuaire 
atatistique, 1928, p. 14. 
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In 1922 there was a split in the C.G.T. Part of its members left 
it and formed an organisation with Communist tendencies, the 
Unitary General Confederation of Labour (ConfM&ation gMrale 
du travail unitaire), which in December 1928 had a membership 
of 375,000, while the membership of the General Confederation 
at the same date was 640,790. 

Besides these two main groups, mention should be made of 
the National Confederation of Christian Workers (Confdddration 
nationale des travailleurs chriiiena) which embraced 120,000 members. 
There are also other organisations of less importance.^ 

The employers’ organisations on their side organised themselves 
during the war into a General Confederation of French Production 
(ConfMeration gindrale de la 'production fran^aise), which to-day 
includes more than 1,200 particularly influential organisations. 
There is also a General Confederation of French Craftsmen ; 
finally, the Chambers of Commerce also play an important part. 

During the period of monarchy that preceded the Revolution 
of 1789 the workers’ right of combination was not recognised, and 
the collective refusal to work was a punishable offence. These re¬ 
strictions were not abolished by the Revolution. The Le Chapelier 
Act of 1791 prohibited combination for the purpose of refusing to 
work. Similarly, the concerted stoppage of work and every form 
of combination on the part of the workers for this object remained 
an offence after the introduction of the Napoleonic Penal Code, 
which also prohibited combination on the part of employers for 
the purpose of forcing wages down below a reasonable limit. 
Penalties were provided in the form of fines and imprisonment. 

In spite, however, of the penalties provided by the law, the 
first half of the nineteenth century witnessed a great number of 
strikes. This was due to the rapid development of large-scale 
industry and the unbridled freedom of competition, which was 
not then regulated by any form of social legislation and prevented 
individual employers from satisfying the claims of their workers, 
even when such claims were legitimate. From 1848 to 1864 
proceedings were taken in 1,144 cases of combination on the part 
of the workers, and heavy penalties were inflicted on 6,812 
offenders. 

In 1863, however, the typographical workers of Paris, who had 
quite justifiably declared a strike as a protest against the sudden 
withdrawal of their collective agreement, were imprisoned by 


^ Freedom of Association, Vol. II, pp. 107-116. 
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virtue of the Penal Code according to which their action was 
equivalent to an oiffence under common law. As a result of this 
incident, the necessity of modif 3 nng these provisions came under 
consideration. 

A few months later the offence of concerted stoppage of 
work was abolished by the Act of 25 May 1864, and replaced by 
that of restriction of the freedom of work. 

In recognising the right of combination, the legislative autho¬ 
rities did not intend to encourage strikes, but, on the contrary, 
to provide the parties concerned with the opportunity of coming 
to an agreement on conditions of labour by peaceful means. 

This hope was not, however, realised ; and the period that 
followed the passing of the 1864 Act and of the Act recognising 
the freedom of association (1884) was, on the contrary, charac¬ 
terised by a new outbreak of industrial disputes and stoppages. 
In order to put an end to them an attempt was made to set up 
machinery intended to encourage the peaceful settlement of dis¬ 
putes, such as joint associations, works councils, or permanent joint 
conciliation and arbitration boards. On the other hand, the 
system of collective agreements rapidly assumed great importance. 
But the lack of a body of generally applicable regulations to facilitate 
the peaceful settlement of labour disputes was still felt. This 
want was supplied when, following the introduction of a Bill 
drafted by Mr. Jules Roche, an Act on conciliation and arbitration 
in collective disputes between employers and wage earners or 
salaried employees was passed on 27 December 1892. This Act 
is still in force and its provisions will be considered in detail in 
the following section. 

Since 1892 a very great number of Government Bills and 
parliamentary proposals have been introduced with the object 
of improving the system set up by the 1892 Act. Among such 
Bills that introduced in 1900 by Mr. Millerand, Minister of Commerce, 
and Mr. Waldeck-Rousseau, Minister of the Interior, deserves 
special mention. 

The Bill covered only industrial or commercial undertakings 
employing not less than fifty workers or employees, the head of 
which had declared his willingness to accept the official system. 
In every such eatablisbment a permanent works or workshop 
council, consisting of representatives of the staff, was to be set 
up with a view to preventing labour disputes. 

These representatives, whose primary fimction was to be 
that of a conciliation committee, were to meet periodically with 
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the head of the undertaking himself or with his accredited repre¬ 
sentative, and to acquaint him with the demands of the staff. 
In the event of dispute, the parties were to choose arbitrators. 
Should the employer refuse to do this, the Bill, in a series of detailed 
provisions, conferred on the workers the right to declare a strike 
by a majority vote. Further, a Labour Council was to be set 
up in every district ; it was to assemble ex officio immediately 
on the declaration of a strike, and to make an arbitration award. 
Such an arbitration award was to be binding, and to have the 
force of a collective agreement between the parties for a period 
of six months. 

This procedure, however, concerned only the internal orga¬ 
nisation of undertakings, and was not applicable to disputes ex¬ 
tending to several undertakings or to a whole industry. 

After having been first rejected in 1900, this Bill was introduced 
again with equal lack of success in 1902, 1906, 1910 and 1917. 
During the latter year, the situation created by the war made it 
necessary temporarily to adopt vigorous measures calculated to 
prevent any stoppage of work. 

With this object, the Decrees of 17 January and 7 September 
1917 were put into force. By virtue of their provisions, permanent 
conciliation and arbitration committees were set up in various 
districts, ensuring the rapid operation, guaranteed by penalties, 
of conciliation and arbitration machinery. 

But although it was possible in wartime to eliminate strikes 
and lock-outs by this means, it was not easy to pass measures for 
the same purpose when peace was restored. This explains the 
failure of the new Bill introduced by the Grovemment in 1920. 

This Bill provided that the delegates, freely chosen by the 
workers, were no longer to be appointed permanently and in 
advance as under the previous Bills, but only whenever the danger 
of a dispute arose. 

All collective disputes were to be submitted to conciliation 
procedure, for which conciliation committees might be set up by 
public administrative regulations. If the conciliation proceedings 
failed, the parties might have recourse to arbitration. No strike 
was to be allowed until conciliation or, in the event of its being 
accepted, arbitration had been attempted. Compulsory arbitration 
was provided for in the case of a certain number of undertakings, 
mainly public utility services. In the event of a collective stoppage 
of work in an undertaking of this kind, the Government might 
exercise a right of requisition. 
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The Bill provided for penalties in the form of fines and even 
of imprisonment for any employer who should prevent the delegates 
from performing their duties, any party who should refuse to attend 
a meeting of a conciliation committee or arbitration board, and 
any person who should provoke an miauthorised strike. 

All arbitration awards were to be made known to the interested 
parties, and might also be published. 

In 1921 an amendment to the Labour Committee’s Bill was 
proposed which really amounted to a counter-proposal. It pro¬ 
vided for the appointment of “ permanent works representatives 
in every undertaking employing not less than 100 workers or 
employees. District trade committees were also to be set up. In 
the event of a collective dispute, recourse |to conciliation and 
arbitration through these district committees was to be compul¬ 
sory. Penalties were also provided ; but, except in the case of 
public utility undertakings, the normal exercise of the right to 
strike was not restricted. The counter-proposal of 1921 met with 
no more success than the earlier Bills. 

Finally, in March 1929 the Government introduced a Bill 
drafted by Mr. Loucheur, Minister of Labour, providing for compul¬ 
sory conciliation in collective labour disputes. 

This Bill lays down provisions for a compulsory interview 
between the parties prior to any stoppage of work. From this 
interview onwards, and at all their meetings, the parties may be 
assisted and represented by their associations. If no settlement 
is reached and a strike is declared, conciliators may be chosen 
by the parties themselves, the Minister of Labour or the ^irefect. 

When the choice rests with the Minister of Labour, he may 
also instruct the parties to appear before the Superior Conciliation 
Committee attached to the Ministry of Labour. This Committee 
is to consist of an equal number of employers and workers, chosen 
by the Minister from among the members of the Economic Council. 

Finally, further measures of conciliation may be prescribed 
if the stoppage continues. 

In the event of failure to reach a settlement, provision is 
made for arbitration procedure, recourse to which is however to 
be optional. 

The Bill also lays down provisions for the conclusion of collective 
agreements in the event of a settlement, and if no settlement is 
reached for the posting of a report to this effect. 

A fine may be imposed on any employer or worker who 
refuses to submit to compulsory conciliation or who interferes 
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with the free choice of delegates or hinders them in the exercise 
of their functions. 

This Bill was passed by the Chamber of Deputies, with some 
amendments, on 25 June 1929. 

It has not yet been ratified by the Senate, and the Act of 1892 
is therefore still in force. 


§ 2. — The System in Force 

Conciliation 

The Act of 27 December 1892 concerning conciliation and 
arbitration in collective disputes between employers and wage- 
earning or salaried employees ^ provides only for temporary 
conciliation committees, to be set up in the event of a dispute 
and with the agreement of those concerned. They consist of 
representatives of the parties concerned, and arc convened by 
the justice of the peace, who directs their labours in an advisory 
capacity. 

The parties are allowed free choice of their own representatives, 
who must not exceed five in number for each party and must 
be French citizens. Women may also be members of the committee 
on condition that they are of French nationality. Under the terms 
of the Act, the members of the committee are to be chosen from 
among the persons concerned, but it is permissible for the latter 
to be represented by members of their trade associations. 

In order that conciliation proceedings may be instituted before 
a stoppage occurs, both or one of the parties must submit the 
matter under dispute to the justice of the peace of the ‘‘ canton ” 
in which the dispute has arisen, in a written report setting forth 
the subject of the dispute and the alleged cause and indicating 
the name, occupation and addi-ess of the persons making the 
application, their opponents, and the representatives chosen. 

Such an application may also be made after the outbreak of 
the strike or lock-out. At this stage of the dispute, the justice 
of the peace may, if he considers it expedient, invite the parties 
ex officio to submit their difference to conciliation procedure. If 
the dispute extends to several industrial undertakings spread over 
several cantons ”, this may result in several justices of the 


^ Code du Travailt Book IV (Legislative Series, 1924, Fr. 3). 
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peace being informed of the dispute simultaneously. In such an 
event either the justices or the parties themselves must agree 
to appoint a single justice as mediator. 

The parties must in any case send a reply to the justice of the 
peace within three days, informing him of their acceptance or 
refusal. Failure to reply is taken to constitute a refusal. If the 
parties accept, the justice of the peace sends an urgent summons 
to the conciliation committee. The committee meets in his 
presence, although his role is limited to guiding its discussions. 
Any decision reached by the committee must be adopted unani¬ 
mously by all the members. The terms of the settlement thus 
adopted have the force of a collective agreement. 

The justice of the peace makes a report on the meeting of 
the committee. If an agreement is reached, this report is signed 
by the parties and the decision is communicated by the justice 
of the peace to the mayor of each of the communes to which the 
dispute extends, and publicly announced. Application for concili- 
liation proceedings and refusal to take part in them are also made 
public by the mayor. Moreover, the Act authorises and facilitates 
the publication of the decisions by means of notices posted by 
the parties themselves. 

Conciliation procedure is free of charge ; the application of 
the law is left entirely to the goodwill of those concerned and 
failure to apply it entails no penalties. 

Arbitration 

If the conciliation proceedings should be unsuccessful, the 
justice of the peace must try to bring about arbitration. 

The 1892 Act leaves the formation of the arbitration board, 
like that of the conciliation committee, to the parties themselves. 

The parties choose either a common arbitrator, or one or 
several arbitrators each. Membership of the arbitration board 
is open only to male French citizens, and women are therefore 
ineligible. The parties must define the questions submitted to 
the arbitration board in detail, and the board is boimd to adopt 
some decision. 

If the arbitrators fail to reach agreement on the terms of 
settlement of the dispute, they may choose another arbitrator to 
give the casting vote. If they are equally unable to agree upon 
the choice of this umpire, the latter is nominated by the president 
of the civil court. 
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The decision is formulated and signed by the arbitrators and 
handed over to the justice of the peace. As in conciliation procedure, 
it is sent to the mayor and made public by the posting of notices; 
and no penalties are provided under the Act. 

When the arbitration award has been accepted by the parties, 
it has the force of a collective agreement. 


Conciliation and Arbitration in Collective Disputes 
BETWEEN Shipping Companies and Crews 

Special arbitration procedure for the settlement of collective 
disputes arising between shipping companies and crews was 
introduced by an Act of 22 July 1909 and a Decree of 19 March 
1910 The Act originally provided for a Permanent Arbitration 
Board (Conseil permanent d'arbitrage), but until the war this 
body was never able to function, and Orders issued in 1917, 1918 
and 1919 respectively replaced it by a system of superior arbitra¬ 
tion boards (commissions superieures d'arbitrages) consisting of 
representatives of the shipowners on the one hand and of the 
ships’ crews on the other. The Permanent Arbitration Board was, 
however, re-established by a Decree of 24 September 1925^ 
(amended by a Decree of 11 March 1930 ®). In its present form the 
Board is composed of two arbitrators, nominated by shipowners 
and crews respectively from among the magistrates of the Council 
of State, the Court of Cassation, or the Paris Court of Appeal. 
Each acts as Chairman in turn, and they are assisted by three 
assessors from the employers’ and three from the workers’ side, 
nominated in accordance with procedure laid down by sections 2, 
3 and 4 of the Decree of 1925. 

Conciliation 

The Decree of 1925 provides for preliminary conciliation 
proceedings before the superintendent of shipping registration. 
This official convenes the parties either on his own initiative or at 
the request of one of them. Failure on the part of the conciliation 
committee to reach agreement is immediately reported to the 
Minister responsible for the mercantile marine. 

If the meeting for conciliation takes place, the superintendent 


^ Bulletin of the International Labour Office (B, st), 1913, Vol. VIII, p, 171. 
2 Legislative Series, 1926, Fr. 12. 

^Ibid., 1930, Fr. 2. 

12 
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draws up a report of the terms of settlement agreed upon or of its 
failure to reach agreement, and communicates it to the Minister 
without delay. 

Arbitration 

Should the conciliation proceedings be imsuccessful the Minister 
must, as soon as he is informed of the fact, convene the Permanent 
Arbitration Board, whose decisions can only be valid if the two 
arbitrators, together with two assessors for each of the parties, 
are present. Any award issued by the Board must be adopted 
by a majority of the members, including the two arbitrators. 
When the Permanent Arbitration Board is not able to come to 
a decision, an umpire may be appointed with the consent of the 
parties. He may be nominated either by the parties themselves 
or by the Minister responsible for the mercantile marine, and 
must be chosen from among the magistrates who are eligible as 
arbitrators. 

The arbitration award is made public by the posting of notices, 
and is inserted in the Journal officiel and in the Official Gazette 
of the Mercantile Marine Department. 

Conciliation and Arbitration in Collective Disputes 
BETWEEN Sea-Fishing Undertakings and Crews 

A Decree of 28 January 1927 ^ provides special conciliation 
and arbitration machinery for the settlement of collective disputes 
in the sea-fishing industry, intended to function in the various 
fishing ports to be indicated in a subsequent Order. There are 
no penalties guaranteeing the provisions of this Decree. 

Conciliation 

Conciliation proceedings must take place in the presence of 
the superintendent of shipping registration (administrateur de 
rinscription maritime). The latter, who intervenes in the dispute 
either ex officio or at the request of one of the parties, must try to 
bring the delegates of the crew and the employer’s representative 
together in a conciliation committee, and, if they obey his summons, 
must try to bring about a settlement. If his efforts are successful, 
he draws up a conciliation report signed jointly by himself and 
the parties, and forwards it to the prefect. 


^ Legislative Series, 1927, Fr, 1. 



FRANCE 


179 


If the parties fail to appear or if the conciliation proceedings 
break down, a report must similarly be drawn up, made public 
by the posting of notices, and communicated to the Minister 
responsible for the mercantile marine. Further, the prefect must 
be informed of the dispute as soon as possible. 

Arbitration 

Arbitration boards consisting of five sections, corresponding 
to the various ratings of the crews, must be set up every year in 
the various fishing ports listed for this purpose. 

Each board consists of two arbitrators, who sit in connection 
with every dispute, and of an equal number of employers and 
employees for each section. The decisions of the board are only 
valid if the two arbitrators and at least two assessors for each 
party are present. The two arbitrators must be chosen from 
among the local magistrates, and each acts as chairman in turn. 
Detailed regulations are laid down for the nomination both of the 
arbitrators and of the various assessors by the trade organisations 
of employers and workers respectively. 

In the event of failure to reach a settlement by way of concilia¬ 
tion, recourse is had to arbitration. In each case it is the duty 
of the prefect to convene the board and to summon the parties, 
who are allowed to send representatives in their place. Refusal to 
appear or abstention must be recorded in a report. 

The arbitration board issues its award by a majority vote, after 
hearing the representatives of the parties and any other persons 
whom it may consider expedient. 

The award is made public by the posting of notices, and is 
communicated to the Minister responsible for the mercantile 
marine. 


§ 3. — Results and Opinions 

The following table gives statistics of the strikes ^ that have 
taken place in France since the passing of the 1892 Act. It shows 
the number of workers affected and of working days lost 

^ MiNiSTijRE DT7 Tkavail ; “ Statistique des graves **, in Bulletin titatiatique^ 
1928. Lock-outs are very ra e in France. 

* The figures until 1915 include the number of working days lost by workers 
involuntarily out of employment. Those from 1916 onward refer only to the 
number of working days lost by strikers proper. The corresponding figures for 
1913 were 2,200,769 and for 1916 44,344. 
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Year 

Number 
of strikes 

Number 
of workers 
a fleeted 

Number 
of working 
days lost 

1893 . 

634 

170,123 

3,174,850 

1894 . 

391 

64,576 

1,062,480 

1895 . 

405 

45,801 

617,469 

1896 . 

476 

49,861 

644,168 

1897 . 

356 

68,875 

780,944 

1898 . 

368 

82,065 

1,216,306 

1899 . 

739 

176,772 

3,550,734 

190D. 

902 

222,714 

3,760,677 

1901. 

523 

111,414 

1,862,060 

1902 . 

512 

212,704 

4,676,081 

1903 . 

567 

123,151 

2,441,944 

1904 . 

1,026 

271,097 

3,934,884 

1906 . 

830 

177,666 

2,746,684 

1906 . 

1.300 

438,466 

0,438,694 

1907 . 

1,275 

197,961 

3,502,220 

1908 . 

1,073 

09,042 

1,752,025 

1909 . 

1,025 

167,492 

.3,559,880 

1910. 

1,502 

281,425 

4,830,041 

1911. 

1,471 

230,646 

4,096,393 

1912. 

1,116 

267,627 

2.318,459 

1913. 

1,073 

220,448 

2,223,781 

1914. 

672 

160,666 

2,187,272 

1916. 

98 

9,361 

65,278 

1916. 

314 

41,409 

235,907 

1917 faj . 

696 

293,810 

1,481,621 

1918 fbj . 

499 

176,187 

979,634 

J9I9. 

2,026 

1,150,718 

15,478,318 

1020 . 

1,832 

1,316,559 

23,112,038 

1921. 

476 

402,377 

7,027,070 

1922 . 

666 

290,326 

3,935,493 

1923 . 

1,068 

330,964 

4,172,398 

1924 (cj . 

1,083 

274,865 

.3,863,182 

1925 . 

931 

249,198 

2,046,000 

1926 . 

1,660 

349,309 

4,072,163 

1927 . 

396 

110,458 

1,046,019 

1928 . 

816 

204,116 

6,376,675 

1929 . 

1,256 

220 944 

— 

1930 . 

1,220 

324,316 

— 


(a) 671 results known, — (b) 453 results known. — (c) The llgures lor 1924 onwards 
include Alsace-Lorraine. — fd) Provisional figures (Including lock-outs). 


If the general tendency of these data is considered, it will be 
found that for the period from 1893 to 1903 they indicate a yearly 
average of 533 strikes affecting 119,822 workers and entailing the 
loss of 2,162,418 working days. From 1904 to 1913 there was an 
average of 1,170 strikes per year, affecting 235,187 workers and 
entailing the loss of 3,846,296 working days. Finally, from 1919 
to 1926 the annual number of strikes was 1,218, affecting an average 
of 645,638 workers. 

During the period as a whole, the average proportion of strikers 
whose claims were conceded in their entirety was 14 per cent, of the 
whole number. Forty-nine per cent, accepted a compromise, and 
the remaining 37 i)er cent, were unsuccessful. The annual propor- 
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tion of strikers who met with complete failure was, however, 
extremely variable. It fell to a minimum of 7 per cent, in 1917, 
when out of a total of 293,810 strikers only 20,261 were completely 
unsuccessful in their claims (during the same year 68 per cent 
accepted a compromise and 26 per cent, were successful). The 
proportion of unsuccessful claims was highest in 1922, when it 
reached 74.6 per cent, (during that year only 11.3 per cent, were 
successful and a compromise was accepted by 14.1 per cent.). 
Finally, in 1920, the year in which the number of strikers was 
largest (1,316,559) the proportion of failures was 51.6 per cent.; 38.6 
per cent, of the strikers accepted a compromise, and only 127,888 
were entirely successful in their claims. 

Information on the chief causes of strikes is available only for 
the years 1923 and 1924 but it seems evident that the majority 
of these disputes arose in connection with the fixing of wage rates. 
In 1923, out of a total of 1,068 strikes, 786 were due to a demand 
for increased wages and 28 to a reduction in wages. In 1924 out of 
a total of 1,083 strikes, 893 followed on a demand for increased wages 
and 35 on a reduction. 

As regards occasions on which recourse was had to the 1892 
Act, the following information may be given for the period from 
1893 to 1920. Recourse to the statutory procedure before the 
occurrence of a stoppage has been comparatively rare. There have 
been 232 such cases in all, enabling strikes to be averted on 132 
occasions. The total number of disputes submitted to conciliation 
procedure between 1893 and 1920, either before or after the occur¬ 
rence of a stoppage, was 4,279, which represents an average of 
18.53 per cent, of the strikes declared during that period. The 
proportion was, however, of this order of magnitude only until 1905 
(the maximum reached then was 29.64 per cent.) and dechned 
steadily between 1906 and 1916, when it was only 3.06 per cent, 
(only three cases of recourse to the Act in all). In 1920, the propor¬ 
tion was 10.43 per cent. Out of 4,279 cases of recourse to the Act, 
about 51 per cent, were due to the initiative of a justice of the peace 
and over 43 per cent, to that oi the workers. The remainder were 
divided among cases submitted by the employers (2 per cent.) and 
by both parties at once (4 per cent,). A conciliation committee 
was formed on 2,568 occasions, and 195 disputes were settled 
beforehand. Conciliation was refused by the employers 1,279 
times and by the workers 81 times. In the remaining cases, both 


^ MiNiSTtBE DU Tbavail : Annuaire siaitsHgue, 1927, pp. 129-130. 
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parties refused conciliation. Finally, out of 2,568 disputes in 
connection with which conciliation committees were formed 
between 1893 and 1920, 1,650 were settled by the committees — 
1,417 by conciliation and 133 by arbitration. 

It is also interesting to note that in addition to these 1,650 
disputes settled by conciliation committees, 92 disputes were 
settled after the meeting of the committee. On the other hand, 
195 were settled before the meeting of the committee, and 165 after 
conciliation had been refused, which brings the total of the disputes 
settled during this period to 1,991. 

Further, a settlement was reached in a certain number of 
disputes through the intervention of various agents. From 1893 to 
1920, there were 1,038 cases of intervention by prefects or sub¬ 
prefects, 669 by mayors, 96 by the Minister of Labour and 87 by 
labour inspectors. 

The importance of these cases of outside intervention has 
moreover tended to increase. Here again information is available 
only for 1923 and 1924. During 1923 alone, the number of inter¬ 
ventions included, among others, 66 on the part of labour inspectors, 
41 on the part of prefects and sub-prefects, 25 on the part of mayors 
and 14 on the part of the Minister of Labour. During the same 
year, recourse was had to the 1892 Act on 70 occasions, resulting in 
15 settlements by conciliation and 3 by arbitration. In 1924, the 
number of occasions on which labour inspectors intervened was 88, 
prefects or sub-prefects intervened 56 times, mayors 43 times and 
the Minister of Labour 9 times. In addition, there were 97 cases of 
recourse to the Act, leading to 31 settlements by conciliation and 
3 by arbitration. 

On the basis of the statistical data available it may be concluded 
that the 1892 Act was never very widely applied, and that its 
importance has steadily diminished during recent years. This is 
attributable on the one hand to the fact that recourse to the Act 
is entirely optional, and on the other to the fact that the machinery 
provided is essentially local in character. Far from being adequate 
to avert strikes affecting a whole district or the whole country, the 
present Act is barely effective to settle even local disputes, if they 
are of any importance. 

It is therefore not surprising that, even after the adoption of 
the 1892 Act, the question of conciliation and arbitration in labour 
disputes should have continued to inspire a considerable movement 
of study and opinion, and that efforts should steadily have been 
made to find a better practical solution of the problem. Since 
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1892, about thirty Government Bills and parliamentary proposals 
have been introduced, all aiming at the improvement of an Act 
that has proved so ineffective. 

In 1924 Mr. Charles Picquenard declared in his Report to the 
Minister of Labour that the 1892 Act had always been notoriously 
inadequate and incomplete, and that it no longer corresponded in 
the slightest degree to the social needs of the present age. 

The preamble of the 1929 Bill is drawn up in the same spirit. It 
states that forty years’ experience of the 1892 Act has demonstrat¬ 
ed the extent of its inadequacy, which is particularly evident in 
the cases, now becoming more and more frequent, of general 
disputes extending to a number of undertakings and affecting 
a wide district. 

Such are the objections raised to the present system. The 
improvements that should be made in it have been the subject of 
much discussion on the part both of workers and employers and of 
theorists. 

Here is the opinion expressed in 1922 by Professor G. Scelle 
in his work on labour law ^ : 

Failing the general introduction of compulsory arbitration, what procedure 
satisfactory at once from the legal and the social standpoints might be adopted 
for the settlement of collective disputes ? 

In our opinion, the solution should be looked for in a logical distinction between 
different functions, dictated by sound legal precepts. Judgment should be left 
to judicial bodies, and regulation to regulation bodies. For all disputes capable 
of a judicial solution, judicial procedure, compulsory as regards both recourse 
and the observance of the decision, should be introduced. . . . Neither strike 
nor lock-out should be tolerated in an organised State, so long as the judge is able 
to declare the law. 

If, on the other hand, the dispute turns on the necessity or expediency of 
modifying or abrogating a rule of law or an actual juridical situation, the parties 
to the dispute have at their disposal, first, the normal constitutional procedure 
that enables them to bring their influence to bear on the public authorities 
competent to pronounce the rule of law, and then the statutory rights that they 
themselves possess to modify their own regulations as laid down in collective 
agreements by common consent. Failing agreement, methods of coercion — 
strikes and lock-outs — would become legitimate. Here, however, permanent 
institutions whose function is precisely that of preventing recourse to coercion 
should intervene. 

In order to maintain social peace, a good legislative system should set up 
institutions with the function not of pronouncing judgment, but of laying down 
regulations : mixed or joint bodies intended to persuade the opposing parties 
to agree on a settlement. Such bodies are, in the first place, works councils, then 
permanent conciliation committees, easily accessible and functioning on the 
lines of joint participation, recourse to which might be made compulsory while 
the adoption of their proposals remained optional. 

Finally, and above cdl, such institutions are permanent research bodies, agedu 
of a joint character, consisting of technicians and based on a strong trade organi¬ 
sation, whose labours would be unconnected with any dispute and would consist 

^ Q. SoBLLB : Le droit ouvrier. Part II, § 3, pp. 136 et soq. Paris, Librairie 
Armand Colin, 1022. 
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in working oufc, in relation to the needs of those concerned and to the fluctuations 
in labour and market conditions, the necessary system for regulating the relations 
between capital and labour. 

Such is the solution proposed by jurists. As regards opinion 
among the persons concerned, this has undergone certain changes 
since the beginning of the twentieth century. 

Until 1914, the employers’ associations were definitely hostile 
to any more extensive intervention of the law in labour disputes. 
They strongly disapproved of any provisions for compulsory 
conciliation proceedings guaranteed by penalties, and especially 
of the institution of permanent bodies such as works councils. 
It may be said that even to-day French employers are still opposed 
to the proposed alterations. Their hostility was particularly 
evident in respect of the Bill of 1929, against which many objections 
were raised in employers’ circles. 

The workers’ organisations were in their turn opposed to the 
extension of legislation concerning concilation and arbitration 
in collective labour disputes, because they were afraid that any 
committees or boards set up by law would diminish the influence 
of the trade unions, and that a more effective Act might restrict 
the right to strike. Since the war, however, the opposition of 
the workers’ unions has diminished. Under the influence of 
the General Confederation of Labour, a certain number of unions 
now seem prepared to accept the introduction of permanently 
elected delegations empowered to intervene in labour disputes ; 
but they are opposed to any measure that might tend to limit 
the right to strike. The Christian unions for their part are much 
more favourably disposed towards measures intended to facilitate 
the peaceful settlement of labour disputes. The French Christian 
Workers’ Confederation has announced its approval of the 1929 
Bill. In a statement published on 12 March 1929, it declared 
that “ the Government Bill would constitute a definite step 
forward by making compulsory an exchange of views by means 
of which disputes might be averted or stopped ”. 


§ 4. — Summary 

The system of conciliation and arbitration introduced by 
the Act of 1892 is entirely optional and not supported by penalties. 
Conciliation is effected through temporary committees, set up 
only in the event of a dispute. The justice of the peace of the 
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‘‘ canton ” in which the dispute takes place acts as Chairman 
of the committee. The terms of settlement of the dispute must 
be unanimously adopted. Should the conciliation proceedings 
fail, arbitration may be resorted to through the medium of arbi¬ 
tration boards (or even of a single arbitrator) chosen by the parties. 
If the arbitrators are unable to reach agreement, an umpire is 
appointed. 

This system is somewhat inadequate. From 1893 to 1920 
it was resorted to in only 18 per cent, of the disputes, and in less 
than half of these (8,4 per cent.) was a friendly settlement reached. 
This proportion has, moreover, decreased during recent years. 
In 1920, recourse to the Act was had in only 10 per cent, of the 
strikes that occurred. 

A number of Bills have been introduced since the begiiming 
of the twentieth century with the object of improving the present 
system. The latest is that which was ratified by the Chamber 
of Deputies on 25 June 1929, but has not yet been passed by 
the Senate. Under its terms, recourse to arbitration procedure 
would be compulsory. 
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BELQUM 


§ 1. — Economic Background and Development 

Belgium is a Kingdom of 11,755 square miles area, having in 
1929 a population exceeding 8 millions. During recent years 
immigration has exceeded emigration by approximately 10,000 
persons annually. 

According to the census of 1920, 478 000 persons were employed 
in agriculture, 1,470,000 in industry, and 570,000 in commerce 
and transport. A large proportion of the goods produced in Bel¬ 
gium are for the foreign market. 

Both workers and employers in Belgium are organised. The 
chief trade unions are the Trade Union Committee of Belgium, 
having well over half a million members, the General Federation 
of Christian Trade Unions, with approximately 180,000 members, 
and a number of liberal or neutral trade unions with a few thousand 
members. The chief employers^ association is the Central Indus¬ 
trial Committee, founded in 1895, which includes practically the 
whole of the employing groups in Belgium. 

The history of the system of conciliation and arbitration 
falls into two periods. During the first period, which ended with 
the Armistice, the Government confined itself to encouraging the 
development of conciliation and to setting up various joint com¬ 
mittees for facilitating it. During the second period, the State 
took upon itself to exercise a certain measure of constraint upon 
the parties to have recourse to conciliation, and, in addition, set 
up more complete machinery than before. 

Until the Armistice the Act providing for the prevention 
and settlement of industrial disputes was that of 16 April 1887. 
Under this Act joint committees, made up of employers and 
workers in equal numbers elected for a period of three years, 
were constituted by districts. In the event of a collective 
dispute occurring, these committees were convoked by the Govern¬ 
ment of the province on the request of the employers or workers 
concerned. Their function was to seek means of conciliation 
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which would bring the dispute to an end, and, if no agreement 
were reached, to draw up a report, which was made public. 

After the Armistice a number of Royal Decrees and Ministerial 
Decrees set up chambers of arbitration or of conciliation in a number 
of different industries, or in some cases for different localities. 
These committees were composed of a member appointed by the 
Government, who usually acted as chairman, together with a 
number of members representing employers and workers in equal 
numbers. 

At the same time provisions concerning the settlement of 
industrial disputes were introduced into the regulations governing 
employment relief. If a stoppage of work occurred, the workers 
affected were held to be entitled to unemployment relief in the 
event of the employers refusing to go to arbitration when the 
workers were willing to accept that method. If, on the other 
hand, the workers refused to go to arbitration, although the 
employers were willing to take such a course, no unemployment 
relief was granted. Furthermore, if an arbitration award was 
given and the workers refused to accept it, again no relief was 
given to the men thus without employment. 

On 1 January 1921, the Unemployment Relief Regulations 
were rescinded, and a National Emergency Fund was set up by 
Royal Order. Under this Order emergency allocations were 
suspended in the event of a strike or lock-out when the workers 
concerned refused to have recourse to the joint committee competent 
to deal with the matter, or any other conciliation machinery 
set up by law, or to accept the proposals advanced by these 
bodies. 

The whole system of conciliation and arbitration was finally 
set upon what may be regarded as a definitive basis by the Royal 
Order of 5 May 1926 The regulations contained in this Order, 
as amended by a further Order of 25 November 1929^, constitute 
the system actually in force. It is the outcome of the evolution 
of the existing procedure, namely, of the institution of conciliation 
bodies and the application of the provisions regarding unemploy¬ 
ment relief as a compulsory measure to induce the parties to 
have recourse to the conciliation bodies. 


* LegialcUive Series, 1026, Belg. 6. 
*Ibid., 1929, BJg. 7. 
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§ 2. — The System in Force 

The measures in force in Belgium for dealing with the prevention 
and settlement of collective disputes (Royal Order of 6 May 1926, 
as amended by Royal Order of 25 November 1929) comprise 
recourse to conciliation, with penalties attendant upon failure 
to make use of the machinery provided for this purpose, and 
optional recourse to arbitration. The penalties provided in the 
event of either party proving intransigent in the matter of conci¬ 
liation, based upon the payment or non-payment of unemployment 
relief, constitute the most interesting and original feature of this 
system. 

Provision is made for the setting up of official conciliation 
committees in every locality where it is shown that they will be 
useful. Each committee is made up of a president, one or more 
vice-presidents, and at least three members representing employers 
and three members representing workers. The actual composition 
of each committee is decided by the Minister of Industry, Labour 
and Social Welfare, the representatives of employers and workers 
being nominated by the Minister from a list submitted by asso¬ 
ciations of employers and as ociations of workers concerned. All 
members of such committees are appcinted for a period of three 
years, which may be renewed. In addition to the official conciliation 
committees, employers and workers in an undertaking or group of 
undertakings may by agreement set up special conci'iation 
committees. The parties to a dispute may likewise agree to 
submit the dispute to national or regional joint industrial 
committees instituted by the Government. 

In the event of a collective dispute occurring likely to give 
rise to a strike or lock-out, the party most concerned notifies 
the president of the appropriate committee. The president, 
having satisfied himself of the seriousness of the dispute, calls 
together the committee and invites the parties to the dispute to 
appear before it. In the meanwhile, the president may proffer 
his help as a mediator. The official conciliation committee, 
having heard the interested parties or their representatives, 
invites them to make proposals with a view to conciliation. If 
no proposal is made or accepted at the first meeting, a second 
meeting is called, the committee in the meanwhile having sought 
a suitable formula. If no agreement is arrived at, the committee 
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suggests to the parties that they should have recourse to arbitration, 
offering its own services for this purpose, or inviting them to 
choose an arbitrator, but pointing out at the same time that 
there is no compulsion upon them to accept such proposal. Finally, 
in the event of no agreement being reached, a statement is sent 
to the Minister of Industry, Labour and Social Welfare. Under 
the original Order, this statement had to allocate the responsibility 
for the failure to arrive at a settlement. Under the Order of 
25 November 1929, however, it is laid down that, in the event 
of no responsibility being allocated, such responsibility shall be 
considered as being shared by the two parties. 

Meetings of the conciliation committees are held privately. 
All decisions are taken by a majority vote ; in the event of a 
tie the president has a casting vote. 

In the event of the strike or lock-out having occurred before 
any recourse to conciliation and arbitration has been had, the 
competent committee, on application by one of the parties, 
immediately notifies the Minister of the strike or lock-out. 

Without prejudice to the sanctions provided in sections 15 
and 16 (see below) the committee proffers its help to the interested 
parties with a view to settling the dispute. 

The intervention of the committee, however, is justified 
only if the help it offers is accepted by the parties. 

As already noted, the most interesting feature of the Belgian 
system is the provision made for penalties. These, as laid down 
in the original Order, read (in part) as follows : 

15. If an employer causes a strike by putting into force new 
conditions of employment or wages which lus employees have rejected, 
before the failure of the attempt at conciliation or of the proposal for 
arbitration has been established by the competent committee ; if he 
declares a lock-out of his employees without having previously had 
recourse to the procedure for conciliation and arbitration ; if he refuses 
to reply to the summons of the committee, or to carry out the agreement 
arrived at or the arbitration award ; if the committee expresses its 
opinion that by his attitude he has rendered conciliation impossible — 
in such case, those of his employees who belong to an approved unem¬ 
ployment society shall be placed on the same footing as involuntarily 
unemployed persons, and shall as such be entitled from the first day of 
the strike to benefit from their unemployment society and grants from 
the National Emergency Fund, in accordance with the Royal Orders 
for the organisation of unemployment insurance. 

16. If employees cause a lock-out by altering the conditions of 
work before the failure of the attempt at conciliation or of the proposal 
for arbitration has been established by the competent committee ; if 
they declare a strike before the failure of the attempt a.t conciliation or 
of the proposal for arbitration has been established by the competent 
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committee ; if they refuse to attend when summoned by the committee 
or to carry out the agreement reached by conciliation or the arbitra ion 
award ; if the committee expresses its opinion that by their attitude 
they have rendered conciliation impossible —in such case the organisation 
representing tnem shall be excluded from the benefit of section 15 for 
one year dating from the first day of the strike, unless it proves that 
the strike was declared without consent or without its support. 

The Royal Order of 26 November 1929 made two amendments 
to these regulations of considerable practical importance. In 
the first place it laid down that the benefits allocated under section 
15 should not be counted in determining the maximum annual 
allocation provided for by the insurance fund. In the second 
place it provided that the benefits given by the Unemployment 
Fund cannot be added to those given by the strike fund except, 
notably, to make up such difference as may exist between the 
benefits paid to the unemployed and the benefits paid by the 
strike fund. 


§3. — Results and Opinions 


The statistics of strikes and lock-outs in Belgium, including the 
number of workers directly affected and the number of days lost, 
is shown in the following table : 


Year 

Stoppages of 
work 

Number of workers 
directly involved 

Time lost in 
working days 

1919. 

372 

164,030 


1920 . 

617 

296,192 

— 

1921. 

258 

127,293 

— 

1922 . 

172 

85,605 

— 

1923 . 

168 

126,278 

— 

1924 . 

188 

84,447 

— 

1925 . 

112 

81,988 

— 

1926 . 

140 

77,368 

— 

1927 . 

186 

39,873 

1,668,836 

1928 . 

192 

74,707 

2,264,424 

19.9. 

168 

60,657 

799,117 

1930 . 


64 718 

781 646 

1931. 

74 

23,010 

399.037 


As in most countries, wage disputes are responsible for a maj' 
ority of the strikes and lock-outs recorded. In 1929, for instance, 
119 out of the 168 stoppages were accounted for by wage disputes. 

The results of the system of conciliation and arbitration set 
up by the Royal Order of 6 May 1926 are of particular interest. 



















192 CONCILIATION AND AEBITRATION IN DIFFERENT COUNTRIES 


In all, forty oflScial committees have been appointed. These 
committees up to 30 June 1929 had dealt with 652 disputes, 583 
of which concerned wage questions. 

Details are available concerning 522 cases. Of these 269 were 
settled by conciliation, 48 previous to appearance before the 
committee and 221 with the help of the committee. In 195 cases 
conciliation failed, in 28 cases the matter was taken to arbitration, 
in 20 cases the committee in question was declared incompetent, 
and 10 disputes were classed as having no results. 

As regards penalties, the application of section 15 (default on 
the part of employers) was asked for in 62 cases, and the applica¬ 
tion of section 16 (default on the part of workers) in 104 cases. 
In 34 disputes the benefits under section 15 were accorded, and 
in 27 cases refused. In 70 cases the application of section 16 was 
accorded, and in 29 cases refused. 

In view of the fact that in more than half of the disputes of 
which the result is on record (269 out of 522) conciliation proceedings 
were successful, it would seem that the system has, on the whole, 
proved its value. 

Both employers and workers have expressed a number of 
criticisms of the actual working of the system. The employers 
have pointed out that, as matters stand, they are not treated on 
an equality with the workers, since if the employer is judged 
at fault the workers affected receive allocations from the National 
Emergency Fund, while if the workers are at fault all that is done 
is to deprive them for a year of the right to these benefits. Further¬ 
more, it is maintained that by considering workers engaged in 
a strike or lock-out as involuntarily unemployed public opinion 
is prejudiced against the employers. A different line of criticism 
is to the effect that the mechanism of unemployment insurance 
is upset to a certain extent, since it is here used to indemnify 
unemployment resultant of deliberate intention, when insurance 
should only deal with matters of a fortuitous nature. 

The workers, on the other hand, maintain that they are at 
a disadvantage since : (a) benefits granted to persons treated as 
involuntarily unemployed are usually considerably lower than 
would be granted as strike benefit (a point since dealt with by 
the Royal Order of 25 November 1929) ; (h) benefits granted 
under section 15 are counted in determining the maximum un¬ 
employment benefit allowed per annum (this has likewise been 
altered by the Royal Order of 25 November 1929) \ (c) the manage¬ 
ment of the unemployment fund is disturbed by making it bear 
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the expenses resultant of certain stoppages of work : and (d) 
according to the Belgian Labour Party, the interpretation of the 
term strike ”, as including not only economic strikes but also 
political strikes, is detrimental to the interests of the workers. 

It is interesting to note, however, that although both parties 
express certain objections to the system, some of which objections 
have since been dealt with but certain of which remain, both 
sides are in general agreement with the principle of conciliation 
and of the Government’s right to encourage recourse to that 
method. 


§ 4. — Summary 

The Belgian system is thus essentially one of conciliation, with 
a certain amount of pressure brought to bear upon the parties 
to have recourse to the conciliation agencies provided. It is the 
outcome of an evolution extending over more than forty years, 
but the most notable features date from the years immediately 
following 1918. It contains a unique form of penalty, which 
has the advantage of being applicable to trade unions and 
employers alike. From the record of cases dealt with, and from 
the opinions voiced by employers and workers, the system would 
appear to have achieved a fair measure of success. 
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LUXEMBURG 


§ 1. — Economic Background and Development 

The Statistical Yearbook for 1932 of the Grand Duchy of 
Luxemburg gives its area as about 2,690 square kilometres. There 
were some 300,000 inhabitants at the last census (31 December 
1930). About 32,000 workers were employed in industry in 1931 
and the number of miners and metal workers in the country 
at that date was 24,000. Mining and the heavy metal trades 
are, next to agriculture, the most important industries in 
Luxemburg. 

Trade unionism in Luxemburg is still young It is true that 
between 1864 and 1871 several imions of skilled industrial workers 
were formed, but a coherent labour movement only came into 
existence, particularly among the iron and steel workers, at the 
beginning of the present century, when the influence of German 
trade unionism began to make itself felt. The movement did not, 
however, reach notable dimensions until the war. The metal 
workers’ and miners’ federations were then founded, and these 
provided a solid nucleus for the formation of the Trade Union 
Council, which was established in 1919 by their fusion with the 
group of Free Unions and the Independent Federation of Railway 
Employees. The Trade Union Council, which is in close touch 
with the Socialist Party, is the most considerable workers’ 
organisation in Luxemburg ; next comes the Federation of Unions 
of Salaried Employees ; the others are less important bodies. The 
organisation of employers dates from the war. Large-scale industry 
held aloof at first, but, under pressure of the trade union movement, 
it joined the existing employers’ federation and then assumed 
control of it. 

There is no special Act on the adjustment of labour disputes 
in Luxemburg, though a Bill on collective agreements and 


^ Cf. Freedom of Association, Vol. II, pp. 266 ©t seq. 
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compulsory arbitration, introduced on 14 August 1908, is still 
before Parliament and has been repeatedly amended. It will be 
discussed more fully later. 

Isolated provisions on the prevention and settlement of 
industrial disputes are to be found in different Luxemburg Acts, 
but there is no regular conciliation and arbitration procedure for 
collective disputes and no special conciliation and arbitration 
authority. The prevention and settlement of labour disputes, 
whether individual or collective, is the duty of the representatives 
of the workers and the management of the undertaking concerned. 
The idea of trade representation in the form of technical, advisory 
and central committees and works councils is to a great extent 
realised in Luxemburg ; and the part these bodies play in the 
settlement of disputes justifies a brief description of them. 


§ 2. — Tlie System in Force 

The representation of labour in the works is based on the 
Grand Ducal Order of 8 May 1925 A permanent works council 
(principal council) must be instituted in every industrial establish¬ 
ment employing regularly at least 20 workers. These councils are 
competent to deal with questions concerning contracts of employ¬ 
ment, health and safety arrangements, wages and other conditions 
of employment, and their work consists in furthering co-operation 
between employers and workers by settling matters affecting both 
parties in accordance with the law. If, for instance, a worker 
is dismissed without notice, the reasons must be reported to the 
works’ coimcil, which must also be informed in advance if altera¬ 
tions are to be introduced in the undertaking that will entail 
any considerable reduction of staff. Disputes between workers 
and their foremen may also be submitted to the council, but not 
until they have been laid before the tribunals provided for in the 
rules of employment. 

Salaried employees are represented by committees. The 
Act of 31 October 1919 ^ provides that a committee of salaried 
employees shall be established in every undertaking in which 
at least 15 salaried employees are regularly employed. Its duties 

^ Legislative Series, 1926, Lux. 1. 

1920, Lux. 2-4. 
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are, among others, to protect the interests of the employees and 
to settle disputes between employers and employees by way of 
conciliation (section 25). 

Mention should also be made in this coimection of the workers' 
councils set up on the i.iuxemburg railways in accordance with 
the Grand Ducal Order of 14 May 1021, which established a system 
of direct and indirect representation. Delegates are nominated 
by each grade of workers in each department of the service, and 
every three months these communicate to the departmental 
management the proposals and wishes of the employees in respect 
of the local organisation of work, hygiene, accident prevention, 
and any other questions affecting the department, to the exclusion 
of general questions. These departmental representatives elect a 
delegation to the general management, whose principal duties are 
to give advice on the rules of employment in so far as they effect 
the interests of the staff, and to mediate between the staff and the 
management in disputes on general questions. 

Lastly, Luxemburg legislation provides for arbitration for 
salaried employees and railwaymen. 

Section 26 of the Act of 31 October 1919 respecting the legal 
regulation of the contract of service of private employees ^ provides 
that all dis^jutes respecting relations between employers and 
workers shall be settled by an arbitration court. The court is 
thus competent to deal with disputes which may arise, not only 
out of contractual relations of any sort, but out of any non¬ 
contractual legal relationship. It is thus a labour tribunal set uj) 
to give decisions on individual or collective disputes concerning 
the relations of the parties in respect of employment. Section 62 
of the Luxemburg Railway Staff Regulations makes the arbitra¬ 
tion courts established under the Act of 1919 competent in the 
following additional circumstances. If the time taken up by a 
railwayman in performing the duties of member of a staff committee 
or assessor of an arbitration court, exercising his civic rights and 
duties, or carrying out the duties imposed by Acts, Orders or 
Government Instructions, appears to be too long, the management 
may require the matter to be submitted to an arbitration court, 
which may authorise a reduction of the wages, or the dismissal, 
of the employee concerned. The arbitration court is also competent 
to deal with all other disputes concerning the respective obliga¬ 
tions of the management and staff of the railways, unless the 
staff regulations provide otherwise. It thus deals with all the 

' Legislative Series, 1920, Lux. 2-4. 
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above-mentioned disputes except those concerned with promotion, 
disciplinary measures, and the deletion of employees from the 
staff register 


§ 3. — Proposed Legislation 

As was mentioned above, an Act on collective agreements, 
dealing also with collective labour disputes, has been under 
consideration since 1908. A second draft came before Parliament 
in 1917, and the most recent was discussed by the Council of State 
in 1927 2. The title then proposed for the new Act was “ Act 
respecting collective labour agreements, occupational organisations 
and arbitration in case of social dispute Collective labour 
disputes are dealt with by the Council in Part V, sections 17-19 
of its draft (heading “ Conciliation Committees Here, the 
principal works council retains the function of preventing and 
settling collective labour disputes. Section 17 provides that as 
soon as a collective dispute breaks out in an undertaking, the 
works council shall attempt a settlement by way of conciliation 
before a strike or lock-out is declared or notice to terminate the 
collective agreement is given, and with this object shall apply 
in writing for an interview with the manager of the undertaking. 
The latter must comply either personally or through a representative, 
not more than twenty-four hours after receipt of the application. 
If there is no works council, the three senior workers have its 
powers. If the parties cannot arrive at an agreement, either may 
apply without formality to the magistrate to act as mediator. 
Within 48 hours of receiving such a request, the magistrate must 
summon the parties to act as a conciliation committee and fix 
a place and date for the proceedings. If the parties come to 
an agreement before the magistrate, he records the fact in a minute, 
which the assessors sign. The minute is equivalent to a collective 
agreement, and in composing it the magistrate is required to 
take the regulations for the conclusion of such agreements into 


^ According to sections 28 and 29 of the Grand Ducal Order of 14 May 1921 
approving the Luxemburg Railway Staff Regulations, promotion is dealt with 
by the management after consulting the central staff committee. Sections 34 
and 36 provide that the management is competent to take disciplinary measures, 
punishments being proposed either by the immediate superior of the employee 
concerned or, in cases of particular gravity, by a committee of enquiry. The 
management is also competent to delete employees from the staff register (section 
36). 

* The Coimcil of State, which has 16 members, is nominated by the Crown ; 
it is required to give its opinion on every draft Bill, and may return to Parliament 
for further deliberation Bills which the latter has adopted. 
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account. If the parties do not come to an agreement before 
the magistrate, the magistrate may either adjourn the sitting 
or instruct the parties to nominate either one joint arbitrator, 
or one or more arbitrators each. If the latter course is taken 
and the arbitrators do not agree on the settlement of the dispute, 
they may nominate an umpire; if they cannot agree on his identity, 
he is appointed without formality, on joint application by the 
parties, by the president of the civil court of the district. Decisions 
are made by a majority vote, and are not subject to appeal. If 
neither an agreement by conciliation nor by arbitration can be 
arrived at, the magistrate records the fact in a minute and posts 
it on the door of the court. If inaction by the parties leads to 
a strike, the magistrate summons the employer or his representative 
and the works council to sit as a conciliation committee, in 
which the procedure is as above described. 

The clause of the 1917 draft, by which a collective agreement 
could be brought into existence even though only one party 
accepted its stipulations, did not appear in the Council of State’s 
draft, which also omitted the provision that collective agreements, 
in order to be valid, must empower an arbitration court to issue 
decisions binding on the parties. This would have meant the 
introduction of compulsory collective agreements and compulsory 
arbitration. The Council of State declared in its reports on 
the drafts of 1908, 1917 and 1927 that it could not accept these 
otherwise praiseworthy attempts to prevent industrial disputes 
at any cost ; a collective agreement could help to improve relations 
between employers and workers only if concluded by them as 
free contracting parties in full realisation of their economic strength 
and moral responsibility. Apart from a few unforeseen cases, 
breaches of collective agreements were very rare ; but if the 
parties refused to submit their dispute to conciliation, neither a 
mediating factory inspector nor a compulsorily formed arbitration 
court was capable of finding a just and permanent settlement. 

Time will show whether and in what form the Bill will be 
adopted. 


§ 4. — Statistics 

The following table gives information concerning the labour 
conflicts (str&es and lookouts) which occurred between 1918 
and 1930. Only between 1918 and 1920, a time of particularly 
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unsettled politioal conditions, was the number large. From 
1924 to 1930 no strike, and from 1921 to 1930 no lock-out, was 
notified to the competent authority. 


STRIKES AND LOCK-OUTS 


Year 

Number 

Results 

Strikes 

or 

lock-outs 

Striking 
or locked- 
out workers 

Working 
days lost 

Success 

for 

workers 

Compro¬ 

mise 

Success 

for 

employers 


(a) Strikes 

1918 . . 

8 

668 

30 

5 

1 

2 

1919 . . 

14 

1,623 

160 

1 

9 

4 

1920 . . 

12 

908 

166 

7 

1 

4 

1921 . . 

2 

17,038 

19 

— 

— 

2 

1923 . . 

1 

20 

13 

1 

— 

— 


(b) Lock-outs 

1918 . . 

1 

116 

6 months 



1 




from 18 Dec. 




1920 . . 

1 

300 

3 months 

— 

1 

— 




from 14 August 







NETHERLANDS 


§ 1. — Economic Background and Development 

The Netherlands have an area of 34,225 square kilometres and 
had some 7,920,000 inhabitants on 31 December 1930, the rural 
population amounting to about 53 per cent, of this total. 

The principal national interests are connected with commerce 
and shipping, but there is also an export trade in agricultural 
products, particularly butter and cheese. 

At the census of 1920 some 35 per cent, of the total population 
(that is, more than 2,720,000 persons) was described as active, 
and this number was distributed over the principal occupational 
groups as follows: industry, 36 per cent. ; agriculture, 25 per 
cent. ; commerce and communications, 18 per cent. Less than 
1 per cent, of the active population (that is, some 18,000) was 
engaged in the fishing trade. 

In 1927 the number of undertakings in the various industries 
was as follows : 3,152 tobacco factories, 295 distilleries, 190 

breweries and a certain number of beet sugar factories and refineries. 
The textile, wood, rubber, heavy metal, shipbuilding and engineer¬ 
ing industries are also of some importance. 

There are in the Netherlands several types of occupational 
organisations, both of employers and of workers, professing various 
shades of political and religious opinion. 

The workers’ unions are organised either in local groups or 
in national federations, the most important of which are the 
Netherlands Federation of Trade Unions (Nederlandach Verbond 
van Vakvereenigingen)y which counted 217,400 members on 
1 January 1929, and the Roman Catholic Workers’ Federation 
(JRoomach-KatholieJc Werkliedenverbond in whose mem¬ 

bership at the same date was 110,400 Local groups and 


^ Cf. Mciandschrift van het Central Bureau voor de Statiatiek, 31 De<?. 1929, 
p. 1780. Cf. also Freedom of Association, Vol. IT, p. 291. 
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national federations are composed both of local and of national 
unions. 

The principal employers’ associations are the Federation of 
Netherlands’ Employers fVerbond van Nederlandsche Werkgevers), 
founded as long ago as 1899, the Central Council of Employers’ 
Unions for Labour Questions (Centraal Overleg in Arbeidszakeu 
voor Werkgeversbonden), the General Association of Catholic 
Employers (Algemeene Roomsch-Katholiek Werkgeversvereeniging) 
and the Roman Catholic Federation of Employers’ Associations 
(Roomsch’Katholiek Verbond van Werkgeversvakvereenigingen), the 
two last named, as their titles imply, being Catholic organisations. 

The example given by other countries, in particular Great 
Britain, and the desire to improve the relations between employers 
and workers induced certain prominent persons in the Netherlands 
to draw attention about 1880 to the necessity of facilitating the 
peaceful settlement of labour disputes. 

In 1887 a private conciliation and arbitration committee, 
comprising employers, workers and an impartial chairman, was 
set up to deal with any disputes which might arise in three factories 
in Delft. 

Interest in the question increased when the first great strike 
broke out in the Netherlands in 1888 and the efforts to submit 
the dispute to arbitration broke down. 

The need for a Government institution for the settlement of 
labour disputes then began to make itself felt. The question 
was discussed at a Social Congress held in Amsterdam in 1891, 
and there was a unanimous decision in favour of the creation 
of regional Labour Courts composed of representatives of employers 
and workers and required to keep the Government informed of 
events, to attempt conciliation in disputes and to arbitrate at 
the request of the parties. 

During the next year (1892) two Bills i)roviding for the creation 
of bodies of this sort were introduced into the Lower House of 
the States-General ; both were rejected, but the Government then 
came forward with a Bill which, though not without amendment, 
became the Labour Courts Act of 2 May 1897 This empowered 
the Government to set up labour courts in such districts and for 
such industries as seemed to require them ; the comts were to 
collect evidence on disputes, give both the competent authorities 
and the parties the benefit of its advice and ensure the settlement 


» Staatshlad, 1897, No. 141. 
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of disputes either by intervening themselves, or by nominating 
conciliation committees comprising an equal number of employers 
and workers, or again by submitting cases to arbitration with 
the consent of the parties. 

The courts were composed of an equal number of employers’ 
and workers’ representatives, chosen by them, and each court 
nominated a committee, comprising a chairman, chosen alter¬ 
natively from among the employers and the workers, and two 
other members. 

The first courts were set up in April 1898, and 112 in all were 
subsequently established, of which 12 were at Amsterdam, 11 at 
Rotterdam, 7 at The Hague and 6 at Utrecht. 

Principally owing to their restricted local competence, the 
courts were not as successful as had been hoped. Very few 
disputes were brought before them, and their efforts to combine 
in a federation failed through lack of Government support. Further, 
having no right either to make enquiries or to enforce their decisions, 
they were almost powerless ; and when the Act of 14 December 
1922 abolished them, they disappeared almost unnoticed and 
quite unregretted. 

However, the increase in the number of collective labour 
conflicts made it obvious that a new body capable of settling 
them must be created. To this end a Government Bill on the 
peaceful settlement of disputes respecting the conditions of 
employment and the prevention of such disputes ” was introduced 
into the Lower House in 1920. It was adopted after amendment, 
and, having also smvived vigorous opposition in the Upper House, 
it became law on 4 May 1923 


§ 2. — The System in Force 

The Labour Disputes Act of 4 May 1923 introduced into the 
country not only a system of State conciliation and arbitration, 
but also a special enquiry procedure for particularly important 
cases. 

Besides this voluntary official machinery, permanent or ad hoc 
arbitration committees may be set up by collective agreements ; 
and in 1929 stipulations to this effect were contained in some 


Legislative Series, 1923, Neth. 1. 
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80 per cent, of all collective agreements concluded, permanent 
committees being provided for in more than one-third of these. 
When such procedure has been provided for in an agreement, it 
has precedence over the official machinery. 

Conciliation 

The principal characteristic of the Labour Disputes Act is the 
creation of permanent Government conciliators to carry on 
operations, with the aid of the necessary staff, in every district 
in the kingdom and in every specified industry. If a dispute 
covers more than one district or industry, it is the duty of the 
Minister responsible for the administration of the Act to designate 
the Government conciliator to intervene in the dispute. 

Government conciliators are appointed, suspended and dismissed 
by the Crown. A report of their operations is presented annually 
to the States-General. 

The duty of Government conciliators is to further the peaceful 
settlement of disputes respecting conditions of employment and 
to prevent such disputes. With these objects in view, they may 
either assist employers and workers in the conclusion of agreements 
relating to employment, or recommend the parties to a dispute 
to apply for the intervention of a conciliation board, or of a special 
conciliator, or for arbitration. 

A conciliation board is nominated by the Government conciliator 
in agreement with the parties, and consists of a chairman and 
two or more members. The Government conciliator may act as 
chairman of this board or as special conciliator if so requested by 
the parties. 

A secretary is attached to the conciliation board or special 
conciliator. 

The Government conciliator may intervene in a dispute in the 
following conditions : first of all, if in any commune a dispute 
breaks out which will probably produce or has produced a strike 
or lock-out by which not less than fifty workers are affected, the 
mayor should notify the Government conciliator thereof as quickly 
as possible, and at the same time furnish such useful information 
as he can. Secondly, the intervention of the Government conciliator 
may be claimed by the parties to a dispute which has produced 
or will probably produce a strike or lock-out; and if the Govern¬ 
ment conciliator is informed by these or any other means of the 
existence of such a dispute, and considers it of sufficient impor- 
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tance for his intervention, he should open communications with 
the parties. 

On the other hand, he should refrain from intervention or 
from continued intervention in certain cases enumerated by the 
Act, particularly if he considers that the dispute is not within 
his competence. 

Having decided to intervene in a dispute, the Government 
conciliator may require the parties to appear before him and give 
information respecting it ; every person so summoned is bound, 
on pain of a fine, to appear in person or to be represented unless 
prevented by legitimate causes. 

The Government conciliator may also, if he considers it desirable, 
recommend the parties to apply for the intervention of a conciliation 
board or of a special conciliator as provided by the Act. He 
then sets up such a board or appoints such a conciliator in accor¬ 
dance with their reply. 

Records of any agreement arrived at between the Government 
conciliator and the parties in connection either with procedure 
or with the settlement of the dispute by the conciliation board 
or special conciliator are kept in the form of minutes. 

The conciliation board once set up, or the special conciliator 
when designated, may, with the approval of the Government 
conciliator, require the appearance before it of either party, of 
officials of trade associations belonging to either party, and of 
witnesses and experts ; such persons are also bound to appear on 
pain of a fine, unless prevented by legitimate causes. 

The persons who appear are then examined, after which each 
of the parties is given facilities for making a further statement 
concerning the dispute. 

Further, the conciliation board or special conciliator may, 
with the approval of the Government conciliator, require experts 
to institute an enquiry, which forms part of the conciliation 
procedure and should not be confused with the special enquiry 
procedure instituted by the Act. The latter will be dealt with 
subsequently. 

When the circumstances of a dispute have been elucidated, 
an attempt at conciliation between the parties is made. If a 
settlement is arrived at, a minute to that effect is drawn up. If 
the conciliation proceedings are unsuccessful, and if the parties 
do not undertake to submit the dispute to an arbitration court, 
an absolute majority of the conciliation board, or the special 
conciliator, may give its opinion respecting all the points in the 
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dispute and all the means of settling the dispute, which is then 
communicated to the parties. If they accept it, a minute to that 
effect is drawn up ; if not, the board or special conciliator may 
publish part or all of its '' opinion 

Arbitration 

The Act lays down that the settlement of labour disputes may 
also be entrusted to arbitration courts or arbitrators. The Govern¬ 
ment conciliator may not act as arbitrator or member of an 
arbitration court, but his co-operation is required throughout the 
proceedings. A secretary appointed by the Government conciliator 
in agreement with the arbitration com*t or arbitrator shall be 
attached to the latter. A person designated as arbitrator or 
member of an arbitration court may refuse such duties. He 
may also be challenged on the application of either party. The 
Act lays down procedure for challenge and the appointment of 
new arbitrators. 

The arbitration court meets as often as its chairman considers 
necessary, and its awards may not be formulated unless all the 
members are present. All decisions are adopted by an absolute 
majority of the votes cast, the chairman having the casting vote. 
No abstention from voting is permitted. 

Arbitration proceedings may be instituted either directly or 
after the failure of an attempt at conciliation. In either case, 
parties desiring to submit a dispute to arbitration are required to 
apply in writing to the Government conciliator. The latter 
should refuse to co-o^ierate if the dispute is not within his compe¬ 
tence, if it is not important enough to justify arbitration, if the 
application is not made by or on behalf of a sufficiently large 
proportion of the persons concerned in the dispute, or if proceedings 
in the case have been ojiened before a conciliation board and each 
time that the proceedings have been successful. 

In all other cases the conciliator draws up a minute, to be signed 
by the parties, containing their pledge to submit the dispute to 
arbitration and certain essential particulars concerning themselves 
or their representatives, the nomination of the arbitrator or chair¬ 
man and members of the arbitration court, and the duration 
and validity of the award. 

The arbitration court when constituted, or the arbitrator 
when designated may, with the approval of the Government 
conciliator, require the appearance before it of the representatives 
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of the parties, as given in the minute mentioned, and of witnesses 
and experts. As far as the summoning and examination of these 
persons and the hearing of the parties are concerned, the provisions 
of the Act are identical with those governing the conciliation 
procedure. The same right to make enquiries is provided for, but 
there is an added regulation permitting the state conciliator to 
proceed, in the presence of the arbitration court or arbitrator, 
to a further examination of such persons, on oath if need be, if 
he considers it necessary for the information of the court. On the 
application of the arbitration court or arbitrator, the Government 
conciliator may also require the submission of books and all 
other requisite documents. 

Government conciliators, arbitrators and the chairmen and 
other members of the various bodies set up by the Act are bound, on 
pain of imprisonment or fines, to keep secret all matters which 
become known to them from such books and documents or through 
other exercise of their functions. 

The secretary keeps minutes of all proceedings of the arbitration 
court or arbitrator ; they are signed by the chairman or arbitrator 
and by the secretary. 

When the circumstances of the case have been fully elucidated, 
the arbitration court or arbitrator issues an award in conformity 
with the Act, and this, together with the minutes of the proceedings, 
is forwarded to the Government conciliator by the secretary within 
three days of the award. 

The Minister responsible for the administration of the Act may, 
if advisable, cancel an arbitration award and order the court or 
arbitrator to issue another. He may also require a court arbitrator 
to revise an arbitration award. Neither cancellation nor revision 
has retroactive force. 

Arbitration awards are considered as equivalent to collective 
agreements. The members of the occupational organisations in 
whose names the minutes drawn up with a view to arbitration 
were signed have the same legal status as the parties. 

Enquiries 

The Act provides for a third and separate type of procedure. 
If a dispute seriously affecting public interests will probably cause 
or has caused a strike or lock-out, and if not less than 300 workers 
are affected by it, the competent Minister may appoint a committee 
to institute an enquiry upon the dispute in question. The Minister 
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nominates its chairman and secretary, and may lay down rules of 
procedure if he considers it necessary to do so. 

All decisions are published by the Nederlandsche Staatscourant. 

The enquiry covers the circumstances of the dispute and the 
extent to which the claims of either party can be granted. The 
committee has power to summon as witnesses or experts any 
persons whom it considers it necessary to hear for its information; 
it may also require the submission, within a specified time limit, 
of the books and other documents required. 

The committee subsequently reports to the competent Minister 
on the enquiry made by it; the latter may then publish the conclu¬ 
sions, but the report itself may not be published without the 
agreement of the persons concerned or their occupational organi¬ 
sations. 


§3. — Uesults and Opinions 


The following were the numbers of labour conflicts (strikes and 
lock-outs), workers affected, and working days lost during the 
years 1920-1930 ^ : 


1 - 

Years 

Strikes and 
lock-outs 

Workers 
a fleeted 

Working 
days lost 

1920 . 

481 

66,464 

2,364,870 

1921. 

299 

47,729 

1,281,760 

1922 . 

325 

43,982 

1,223,920 

1923 . 

289 

66,394 

1,216,400 

1924 . 

239 

27,091 

3,156,010 

1925 . 

262 

31,695 

780,860 

1926 . 

212 

9,061 

281,270 

1927 . 

230 

12,190 

203,900 

1928 . 

205 

13,630 

637,600 

1929 . 

226 

17,170 

984,100 

1930 . 

1 

212 1 

9,760 

273,000 


Information on the results of the strikes, the principal demands 
made by the strikers, and the means by which the conflicts were 
settled are also available. These data, however, do not cover all 
the conflicts tabulated above, for neither lock-outs nor certain 
strikes for which the corresponding information could not be 
obtained are dealt with. 


^ Nbthbrlands Central Statistics Office : Strike and Lock-out Statiaticsy 
1924-1930. 
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The ratio between failure, success and compromise, calculated 
on the basis of the number of strikes and on the number of 
strikers, was as follows : in 1924, 29 per cent, of the strikes ended 
in success, and 29 per cent, in failure ; 12 per cent, of the strikers 
took part in the successful strikes, and 24 per cent, in those which 
failed. Only 43 per cent, of the strikes ended in compromise, 
but these strikes affected 64 per cent, of the strikers. The results 
for the following years show a similar divergence between the 
percentages based on the number of strikes and those based on 
the number of strikers ; in 1929, for instance, 20 per cent, of 
the strikes, affecting 11 per cent, only of the strikers, ended in 
failure, while 29 per cent, of the strikes, affecting 6 per cent 
of the strikers, were successful ; compromises were arrived at 
in some 50 per cent, of the strikes but these affected as many 
as 82 per cent, of the strikers. 

The principal demands of the strikers appear to have been 
connected with wages ; in fact this question played a part in 
more than 50 per cent, of the strikes in each of the years dealt 
with, and a demand for higher wages was the sole cause of dispute 
in some 25 or 30 per cent. The other claims were concerned 
chiefly with contracts of employment (10-15 per cent.) and 
hours of work (5-10 per cent.). 

A revieAv of the means by which the strikes were terminated 
shows that the occupational organisations were the most efficient 
mediators ; the minimum number of strikes settled by them 
was 47 per cent. (1928), and the maximum 57 per cent. (1929) 
the number of strikers affected being even larger (from 49 per cent, 
in 1926 to 77 per cent, in 1929) ; the proportion settled by direct 
negotiation between the parties ranged from 14 per cent, in 
1925 and 1927 to 8 per cent, in 1929, but these conflicts affected 
as a rule a small number of strikers only (4 per cent, in 1929), 
The mediation of third parties was successful in only 4 per cent, 
of the strikes (affecting 2 per cent, of the strikers) in 1925, but 
seems to have increased somewhat in importance, for in 1928 
the corresponding figures were 7 per cent, of the strikes and 25 per 
cent, of the strikers. Arbitration plays a very minor part. It 
brought about the settlement of 4 per cent, of the strikes (1 per 
cent, of the strikers) in 1924, % cent, of the strikes per 
cent, of the strikers) in 1926, and ^2 cent, of the strikes (1 per 
cent, of the strikers) in 1929, 

The Government conciliators were responsible for the ter¬ 
mination of only 3 to 4 per cent, of the strikes during the years 
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1924-1929 ; but they seem to have had more success in the later 
years, for the number of strikers concerned in conciliation brought 
about by them increased from 3 per cent, in 1925 to 35 per cent, 
in 1929. 

In all, Government conciliators had notice of some 400 disputes 
during the five years 1924-1928 inclusive ^ ; they attempted 
conciliation in 184 cases, and may claim that their intervention 
was successful in 67. In 31 cases the effect of this intervention 
on the termination of the conflict was doubtful, while in the 
85 others the official attempt at conciliation must be described 
as unsuccessful. 

Mr. A. C. Josephus Jitta, Secretary to the Government 
Conciliation Committee at The Hague, has published a study 
on the Working of the Labour Disputes Act, which gives some 
interesting information on the subject. 

The Act prescribes that Government conciliators may be 
appealed to for the prevention and the settlement of labour disputes. 
The exercise of the former function, which consists in aiding 
parties, at their request, in the drafting of collective agreements 
before any question of a strike or lock-out has arisen, was only 
called for on eight occasions in five years ; but the author considers 
that such appeals may grow more frequent when the Act is better 
known and its utilisation has become habitual. 

With regard to mediation proper, there had, up to 1928, been 
only one case of an enquiry which included an examination of 
books, and the author believes that for practical reasons this 
facility will not be frequently used. The possibility of industrial 
secrets being revealed is an obstacle, and, further, books can 
only supply information on the past, while the settlement of 
conflicts depends on future developments. 

There have been only two cases of arbitration during the 
five years. 

Conciliation has thus been the only common procedure, though 
a conciliation board such as the Act prescribes has never yet 
been set up ; in most cases the Government conciliator has acted 
as special conciliator at the request of the parties. 

Mr. Jitta explains the system introduced into the Netherlands 
by the Act, and emphasises its fimdamentally optional character. 
With a few exceptions, the working of the Act is based on the 

^ A. C. Josephus Jitta : “ De Practijk van de Arbeitsgeschillenwet **, sum¬ 
marised in the Royal Belgian Labour Review for Dec. 1929, pp. 1796 et Seq. 
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voluntary collaboration of the parties. Compulsory provisions 
(prohibition of strikes before the Government conciliator has 
dealt with a dispute, the obligation to accept the latter’s decision, 
etc.), such as appear in the systems of other countries, would 
not be in harmony with that of the Netherlands. 

On the other hand, the author mentions on several occasions 
the necessity for preventing labour conflicts and the efficacy 
of the Act in this respect ; the following of his observations may 
be noted. 

The average annual loss of working time, which amounted 
to more than a million days from 1919 to 1925, has fallen since 
the latter date to several hundred thousand ; this progress is 
due partly to the improvement in economic conditions, but also 
in all probability to the influence of the Labour Disputes Act. 
The figures quoted in the annual reports tend at least to show 
that in about one-third of the conflicts in which the Government 
conciliator intervened a comparatively rapid termination was 
the result. 

It is true that in a large number of cases such intervention 
has been unsuccessful, but in any case the annual expenditure 
of 11,000 to 16,000 florins entailed by the administration of the 
Act up to 1928 is fully justified by the results obtained ; a single 
conflict — the biggest, it is true, which has arisen since the intro¬ 
duction of the Act — cost more than 100,000 florins per day ; 
and if such waste can be diminished, even for the shortest period, 
the annual cost of the State machinery will be paid for over and 
over again. 


§ 4. — Summary 

The procedure instituted by the Netherlands Labour Disputes 
Act is essentially optional. When the Government conciliator 
is informed of a dispute, he can do no more than collect information 
concerning it, and suggest to the parties its submission to 
conciliation or arbitration. 

In order to deal with a case, a board or special conciliator 
has to be nominated, and the decision then arrived at can in 
no way be imposed on the parties ; if the effort at conciliation 
fails and the parties do not agree to submit the dispute to arbitra¬ 
tion, the publication of the decision is the only step which can 
be taken. 
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Al'bitration proceedings take place before an arbitration 
court or an arbitrator ; the period of validity of the award is 
decided by the parties. 

Lastly, provision is made for a special enquiry procedure 
in the case of disputes which affect the public interest to a large 
degree and which cannot be settled by conciliation or arbitration. 
The competent Minister may give instructions ex officio that this 
procedure be opened and appoint a special committee for the 
purpose. After the enquiry has been carried out, the committee 
reports on it to the Minister, who may publish the conclusions 
made. 


BIBLIOGRAPHY 

JiTTA, A. C. JosophuR, Stscrotary to tho Government Committee (ju Conci¬ 
liation at 'I he Hague. “ De Practijk van de Arbeitsgeschillenwot Snminary 
in tho Jloyal Belgian Labour Review ^ 31 Dec. 1929, pp. 1796 ( t scq. 

Netherlands Central Statistics Office. Statistics of Strikes and Lock-outs 
in the Netherlands, 1924 to 1930. 

Ministerie van arbeid, HANDEL EN NiJVERHEiD. Vorslay Van de werkzaam- 
keden van de rijkshemidelaars. The Hague, 1925. 



SWITZERLAND ^ 


§ 1. — Introduction 

General MAomNERY of Government 

Switzerland as a Federal State exhibits the characteristic 
features of all federal systems of government. The functions of 
government are divided between a central authority and a number 
of autonomous State Governments (22 Cantons, of which three are 
subdivided into demi-Cantons). In other words, the central 
authority and the State authorities exist side by side within the 
same area of government. The respective powers of the Federal 
and cantonal authorities are defined by the Federal Constitution. 
The underlying principle is that any matter not placed by the 
Federal Constitution within the jxirisdiction of the Confederation 
falls within that of the Cantons. Moreover, the jurisdiction of 
the Cantons normally extends also to matters which, in virtue of 
the Constitution, fall within that of the Confederation if the latter 
has not yet exercised its authority. 

In virtue of the provisions of existing constitutional law relating 
to the distribution of sovereignty, three spheres of Government 
may be distinguished. 

As regards a certain number of subjects the Confederation is 
alone competent, both to enact the substantive rules and to carry 
them out and apply them. Such subjects are, for example, foreign 
relations, customs regulations, etc. 

^ith regard to other subjects the Confederation enacts the 
whole or part of substantive law, but leaves the Cantons to take 
any administrative action needed. This class of subject includes 
the Factory Acts since 1874 and industrial legislation since 1908. 
In a third sphere of government the Cantons have virtually retained 
their sovereignty both over legislation and over administration, 
for example in the matter of taxation. 

' This contribution has been compiled by the Swiss Federal Office of Industry, 
Commerce and Labour. 
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As already mentioned, industrial and factory legislation, and 
therefore provisions regarding conciliation and arbitration, fall 
at present under the second heading, in other words, the substantive 
law is enacted by the Confederation and applied by the Cantons. 
It should be noted, however, that so far the Confederation has made 
only a limited use of its legislative powers, confining itself to the 
partial regulation of conciliation and arbitration procedure in 
factories, so that to-day the Cantons are still to a large extent 
competent in the matter of conciliation and arbitration. 

History of Conciliation and Arbitration. 

During the last ten years of the nineteenth century the need 
arose in Switzerland, as in most other industrial States, for Govern¬ 
ment intervention in regard to one aspect of the struggle between 
employers and workers, namely, eollective labour disputes. A first 
discussion on this matter took place in the Federal Parliament in 
1891. In the debates the Federal Council took the view that 
mediation procedure should be regulated by cantonal legislation. 
At the same time it approved the guiding principle that, while 
Government intervention in disputes between the two sides might 
be necessary, the authorities should not intervene with binding 
effect in the controversy, their task being rather to facilitate a 
mutual understanding by acting as mediators. 

The first Cantons which during the ensuing period took up the 
question of the regulation of conciliation and arbitration proce - 
dure, believed that a feasible way of organising official mediation 
was to confer these functions upon the industrial courts, or, as 
they were generally called, the industrial arbitration courts. These 
are judicial organs composed of experts, whose principal duty is 
the settlement of civil disputes arising out of the provisions of con¬ 
tracts of employment, by means of a prompt, straightforward and 
inexpensive judicial procedure. The first Canton to adopt this 
system of official mediation was Lucerne and its example was 
followed during the next few years by Berne, Geneva, Fribourg, 
and Aargau. In this connection it should be noted that Geneva 
even then made it compulsory for the parties to notify disputes, 
appear before the Courts and take part in the proceedings, while 
Aargau enacted that the conciliation boards should intervene 
ex officio. 

The policy of investing one body with the double function of 
pronouncing judicial decisions based on objective legal principles 



214 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


and mediating in collective labour disputes did not, however, prove 
successful. No doubt the idea underlying this policy, that a 
thorough knowledge of labour law is a necessary preliminary 
condition for successful mediation, was sound in itself. But the 
nature of the two functions and the procedure which has to be 
adopted are so essentially different that before long, in spite of 
some favourable results, the experience gained caused the method 
to be abandoned. 

The first endeavour to set up an independent conciliation board 
was made in Zurich in 1892. The authorities brought forward a 
Bill for the voluntary establishment of trade union chambers. 
These chambers were to set up mediation boards which, at the 
request of both parties, were to institute conciliation proceedings. 
The Bill, however, failed to be carried by Parliament and was 
dropped. But in the industrial centres of Zurich and Winterthur, 
the need for conciliation machinery was so pressing that the two 
towns endeavoured to solve the problem without having recourse 
to cantonal legislation and set up municipal conciliation boards. 
Thus the Zurich municipality established in 1895 a permanent joint 
conciliation board, which, however, did not prove generally satisfac¬ 
tory and was therefore replaced in 1906 by an entirely neutral but 
again permanent board. The main features of the procedure 
established were : compulsory notification of disputes by the parties, 
separate conciliation and arbitration procedure, and publication 
of the grounds on which a party failed to appear before the Board 
or to accept an arbitration award. 

Several other Cantons followed the example of the Zurich 
municipality in separating the official conciliation and arbitration 
machinery from the industrial courts. The first was Basle-Town, 
which in 1897 enacted legislation providing for a conciliation 
board, not, however, as a permanent body, but as one set up 
ad hoc by the State Council^. In 1911 Basle-Town amended 
this Act by one still in force, which re-organised the existing 
conciliation machinery and established a permanent official con¬ 
ciliation board. Other Cantons to be mentioned in this connection 
are St. Gallen, which imitated the Basle Act of 1897, and Neu- 
oh&tel, Vaud and Berne. The Berne Act of 1908, with some modi¬ 
fications necessitated by the introduction of the Federal Factory 
Act, is still in force. The Cantons of Schaffhausen and Graubunden 

' The State of Council (Regierungsrat, Staatarat or Kleiner Rat) is the 
highest executive cantonal authority. 
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decided against the establishment of independent conciliation and 
arbitration machinery, the latter Canton entrusting the concilia¬ 
tion of disputes to the State Council, and the former to the 
industrial board, a committee of experts set up to assist the 
authorities in investigating and recommending on important 
industrial questions. 

A measure passed by the Canton of Geneva in 1900-1904 
deserves special mention. This is the Loi fixant le mode d'etablisse' 
ment des tarifs d'usage enire ouvriers et patrons et reglant les conflits 
relatifs aux conditions de leurs engagements, which entrusts conciliation 
to the State Council and arbitration to a central board composed 
of members of the industrial courts. The distinctive feature of 
the Geneva Act is that it not only related to disputes which had 
already arisen, but endeavoured in the first place to prevent 
them from arising. The method adopted to achieve this end was 
to enunciate the j)rinciplc that wages and other working conditions 
were determined by contract, or failing this in accordance with 
custom. For the purposes of the Act, the term custom included 
collective agreements concluded before the conciliation board 
or made binding by an award of the arbitration board. In case 
of failure to reach an agreement between the parties by conciliation 
therefore, the arbitration board was competent to fix working con¬ 
ditions that were binding on the parties. This example was not, 
however, followed elsewhere, partly because the results of the 
system proved to be disappointing, and also because it was open 
to doubt whether the Geneva Act was in conformity with Federal 
law. 

Generally speaking, before the war official conciliation and 
arbitration machinery had not yet emerged from the experimental 
stage, and in 1914 its organisation in the Cantons illustrated the 
various stages of development through which have passed State 
conciliation and arbitration generally. Some of the Cantons, in 
which the need for such machinery was not particularly ui’gent, had 
enacted no special regulations respecting conciliation, and as in 
consequence no special bodies had been established for the purpose, 
the cantonal Government had to act as mediator in the more 
important disputes. When the need for the establishment of 
conciliation and arbitration machinery was recognised, the first 
step taken in this direction was to confer mediatory functions on 
the industrial courts. In some cases the courts were simply in¬ 
structed to carry out these functions, in others provisions were 
enacted laying down special conciliation procedure. When sub- 
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sequent experience proved that the industrial courts were not 
equal to carrying out the new duties, the method was tried of 
entrusting mediation to existing administrative authorities, and 
finally of creating special conciliation boards, which were some¬ 
times ad hoc and sometimes permanent bodies. 

Moreover, in the course of this process a tendency can be 
discerned towards State mediation in the form of arbitration as 
well as conciliation, the Canton of Geneva proceeding furthest in 
this direction by separating its conciliation machinery entirely 
from its arbitration board and making the decisions of the latter 
body binding. 

The present stage in the evolution of conciliation machinery 
was reached with the passing of the Federal Factory Act of 1914, 
which provided a basis for and reorganised the official system of 
conciliation and arbitration. 


§ 2. — The System in Force 

Conciliation and arbitration procedure in Switzerland is regu¬ 
lated partly by Federal law, i.e. by sections 30-35 of the Federal 
Act respecting work in factories of 18 June 1914 (hereinafter referred 
to as the Factory Act) and partly by cantonal law. A twofold 
distinction may be drawn between the spheres of Federal and of 
cantonal legislation respectively. In the first place, the Factory Act 
applies only to industrial undertakings as defined by it, while in 
all other fields (trade, handicrafts, etc.) the regulation of conciliation 
and arbitration procedure is left entirely to the Cantons. Secondly, 
Federal legislation does not establish detailed regulations for the 
settlement of so-called factory disputes, but merely prescribes that 
the Cantons are to establish permanent conciliation boards, and 
lays down a few guiding principles which constitute the minimum 
provisions to be enacted by the Cantons. All other matters, such 
as the organisation of the conciliation boards, the detailed rules 
concerning procedure, etc., lie within the competence of the Cantons 
which regulate them as they see fit in accordance with their special 
requirements. 

Sections 30-35 of the Factory Act came into force on 1 April 
1918, and are worded as follows : 

30. For the amicable settlement of collective disputes between 
factory owners and workers concerning conditions of employment or 
concerning the interpretation and execution of collective or normal 
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contracts of employment S the Cantons shall establish permanent 
conciliation boards, bearing in mind the requirements of the various 
industries. 

The organisation of the cantonal conciliation boards shall be subject 
to the approval of the Federal Council. 

31. The conciliation boards shall intervene ex officio or upon 
request of a public authority or of the interested parties. 

Any person subpoenaed by a board shall be compelled, under penaltv 
of a fine, to appear, to take part in the proceedings, and to give all 
necessary info’^mation. 

The procedure shall bo free of charge. 

32. Should a dispute extend beyond the limits of the Canton, the 
Federal Council shall nominate the conciliation board. The Federal 
Council shall also be entitled to appoint a cantonal board to intervene. 

33. Should a number of factory owners in the same industry and 
their workers voluntarily appoint a conciliation board, the latter 
shall, as far as they are concerned, replace the official board. 

34. Th(i parties shall have the right in every ease to empower the 
conciliation board to settle their differences by the issue of a binding 
arbitral award. Should the board have been established voluntarily, 
the parties may extend such power to all their differences. 

35. The Cantons shall have the right to confer more extensive 
powers on their conciliation boards than those provided for in the 
present Act. 

The principal difference between the activity of the courts 
and that of the conciliation boards established under the Factory 
Act is that the latter bodies draw up fresh regulations, in other 
words, they standardise new working conditions, whereas the 
function of the judicial organs is to expound and apply existing 
legislative provisions. The conciliation boards are not competent 
to deliver judicial decisions, their function is not to settle legal 
issues by decisions based on existing law, but rather to act as 
mediators, to conciliate the opposing interests of the two parties 
and endeavour to end the dispute by bringing about a mutual 
agreement. 

The methods of official mediation mentioned in the Factory 
Act are conciliation (section 30-33) and voluntary arbitration 
(section 34). Both of these are based entirely on the principle of free¬ 
dom of contract, and with either form of procedure, any settlement 
of the dispute reached takes the form of the volimtary conclusion 
of an agreement. The only difference between the two methods 


^ A normal contract is a model contract drawn up by the Federal Council or 
cantonal authorities for certain contracts of omploymont and the contract of 
apprenticeship, which creates positive legal rights in the absence of provisions to 
the contrary, in the sense that its contents are taken to express a contractual 
intention, if nothing to the contrary is agreed in writing (section 324, Swiss Code 
of Obligations). 
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is that in conciliation proceedings, the parties themselves, with 
the assistance of the conciliation board acting as mediator, decide 
all points of the agreement, whereas in arbitration, those points 
on which they cannot agree are by common consent left to be 
decided by a third party : the arbitration board. Swiss law does 
not recognise ‘‘ binding arbitral awards in the sense of German 
law, under which an award can be ‘‘ declared binding thus 
compelling a party to comply with a proposed agreement that 
it had rejected. 


(Conciliation Procedure 
The Different Kinds of Conciliation Boards 

The Factory Act establishes the following boards : 

(a) Inter-Cantonal Conciliation Boards, There is no Federal 
conciliation board with jurisdiction over the whole of Switzerland. 
But in disputes extending beyond the limits of a Canton, the Federal 
Council or the Federal Department of National Economy, to 
which this duty has been delegated, appoints an inter-cantonal 
conciliation board. A special ad hoc board may be constituted 
or the dispute may be referred to a cantonal conciliation board. 
In such cases, which are very unusual, the practice so far has 
been to adopt the latter procedure, and ad hoc boards have been 
constituted only in exceptional cases. 

(b) Cantonal Conciliation Boards are permanent boards set 
up in all Cantons under section 30 of the Factory Act ; they have 
to conform to the minimum requirements specified in the Act. 
They are usually known as Einigungsdmter - Offices de conciliation. 
With one exception no Canton has set up more than one conciliation 
board within the meaning of the Factory Act in its areas. The 
exception is the Canton of Berne which has established one board 
for each of five different districts, i.e. five boards in all. 

(c) Voluntary Conciliation Boards are bodies for mediation set 
up by mutual agreement between the employers’ and workers’ 
organisations, whose activity is as a rule confined to one industry. 
By formal agreement between the two sides they frequently 
exercise arbitral functions as well, having been empowered in 
advance to act as arbitration boards in all disputes on points 
of civil law arising out of collective agreements. 

In virtue of section 33 of the Factory Act, such private con¬ 
ciliation boards, if they are appointed by a number of factory 
owners in the same industry and their workers are officially re- 
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cognised, to the extent that they may, for the parties concerned, 
replace the official conciliation board. 

Besides these conciliation boards established under the Factory 
Act, several Cantons possess other boards, which in some cases 
date back to before 1918 and for some reason were not abolished 
when cantonal conciliation machinery was adapted to the system 
established under the Factory Act. For example, Article 37 of the 
Constitution of the Canton of Appenzell (Outer Rhodes) provides 
for the nomination of ad hoc conciliation boards by the State 
Council in addition to the boards set up under the Federal Act. 
In the Canton of Ticino mediatory functions are exercised not 
only by the cantonal conciliation board but also by the industrial 
courts, to which for this purpose two employers and two workers 
are added. As in both Cantons the regulations respecting the 
cantonal conciliation board extends its competence also to disputes 
not covered by the Factory Act, these additional mediative bodies 
are not, however, important in actual practice. 

Tn the Canton of Graubiinden, on the contrary, the competence 
of the conciliation board set up under the Factory Act is confined 
to disputes covered by the Act, and the cantonal Act respecting 
strikes prescribes that all other disputes are to be referred to a 
special conciliation board set up by the State Council. Similarly, 
in the Canton of Fribourg, besides the cantonal conciliation board, 
which settles disputes affecting industry, trade and handicrafts, 
another board has been set up to deal specially with disputes 
between the management and the employees of State undertakings 
or undertakings holding concessions. In the Canton of Zurich too 
there is a certain duplication of functions, the towns of Zurich and 
Winterthur still possessing their own municipal conciliation 
boards, though since the cantonal board was established the 
importance of these bodies has materially declined. They take 
action only when the parties in disputes not covered by the Factory 
Act have recourse to them instead of to the cantonal conciliation 
board. 


The Cantonal Conciliation Boards 

Compositioyi 

The Factory Act contains no provisions relating to the compo¬ 
sition of cantonal conciliation boards, but the Federal Council 
reserves the right to approve the organisation of the board establish¬ 
ed. The composition of the boards varies in the different Cantons, 
but they have one feature in common ; the person selected as 
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chairman is impartial in the sense that he may not be an employer 
or worker. Further, all Cantons, except the two Appenzells, 
appoint assessors in addition to the chairman and all of them 
appoint a secretary, who usually attends its meetings in an advisory 
capacity, unless he is not a member of the board. 

As regards their composition the boards may be divided into 
three main groups : 

(1) Joint conciliation boards, consisting of a chairman and 
one or more representatives each of the employers’ and workers’ 
organisations. These include the boards set up by the Cantons 
of Berne, Basle-Country, Lucerne, etc. 

(2) Entirely neutral conciliation boards, whose members do not 
represent either employers or workers, and are therefore not in 
any way connected with the dispute. When in the course of the 
proceedings such boards have to consider technical questions, 
I)ersons with expert knowledge of the industry may be added in 
a consultative capacity. Basle Town and Appenzell (Outer Rhodes), 
are examples ; in the latter the board consists of a chairman only. 

(3) Mixed conciliation boards represent a combination of the 
two preceding systems ; in addition to the chairman and from 
two to four independent members they include equal numbers of 
assessors representing employers and workers respectively. This 
system has been introduced by the Cantons of St. Gallen, Fribourg, 
Obwalden, Nidwalden, etc. 

In a few Cantons, as for example, Zurich, Zug and Appenzell 
(Inner Rhodes), the conciliation board may be either a neutral 
or a mixed body, as it is optional whether employers’ and workers’ 
representatives shall be added. 

As regards the selection of the members of conciliation boards, 
in several Cantons the office of chairman, and in Obwalden and 
Nidwalden also that of independent assessor, is held ex officio by 
certain public officials. Thus in Geneva, Obwalden and Nidwalden 
the chairman, and in the two last-mentioned Cantons the indepen¬ 
dent assessors, are selected from among the judges, and in the 
Cantons of Zug, Schwyz, Graubiinden, Ticino and Valais from 
among the administrative officials. In Appenzell (Outer Rhodes), 
a State Councillor may be appointed to act as chairman of 
the board. In all the other Cantons the chairman and the inde¬ 
pendent assessors, who in every case are permanent members of 
the board, are selected by the cantonal authorities, usually the 
State Council. The representative members are in some cases 
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permanent members of the board and in others are appointed 
as each case arises. Again, a number of these assessors may be 
permanently appointed while the other non-permanent assessors, 
who must belong to the trade concerned and are called technical 
assessors, may be added to the boards when their presence is 
required. The representative assessors are normally appointed 
by the same authorities as the chairman and the neutral members, 
the trade associations concerned being usually entitled to propose 
the candidates. In the Cantons of Berne, Fribourg and a few 
others the non-permanent assessors are designated by the parties 
to the dispute. 

In many cases, especially in the more industrial Cantons, a large 
number of representative assessors (about thirty to forty), are 
chosen beforehand from among the various occupational groups, 
and the conciliation board is appointed in every case from among 
the representatives of the group affected by the dispute. Almost 
invariably the assessors are under a legal obligation to carry out 
their duties. 

In the Canton of Graubiinden a special feature of the board 
is that the assessors exercise only consultative functions, as do 
also the technical assessors appointed in the Cantons of Zurich 
and Zug. 

As a rule two or four assessors are appointed, but in many 
cases further assessors may be added if important disputes are 
under consideration. For example, the legislation of the Canton of 
St. Gallon prescribes that in disputes affecting from five to twenty 
workers the conciliation board is to be composed of the chairman 
and two assessors; when over fifty workers or several undertakings 
are affected two additional assessors are to be appointed, and in 
more important disputes involving questions of principle the 
number of assessors may be further increased. 

Generally speaking, only persons who are of age, reside in the 
Canton and i)ossess full civil rights and Swiss citizenship are 
eligible as members of the conciliation board. In a few Cantons 
women are also eligible, at any rate as technical assessors (Zurich, 
Solothum, Schaffhausen), and in the Canton of Basle-Town even 
foreigners are admitted. 

The term of office of the permanent members is the same 
as that of public officials generally : i.e. from three to four years. 

As the cantonal conciliation boards are public bodies, they are 
placed under the supervision of the State Council, to which they 
must submit a yearly report. In all other respects they are entirely 



222 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


independent both of the executive and of the judicial authorities 
of the State. In several Cantons the conditions governing discharge 
are regulated by the laws respecting cantonal conciliation boards. 
Where this is not the case, the State Council in its capacity as super¬ 
vising authority has the power of dismissing members of the board 
on the grounds of neglect of duty, inefficiency or unsatisfactory 
behaviour. In Berne such cases fall under the Act concerning 
the dismissal of public authorities and officials. 

Like all other public officials, the members of conciliation 
boards may be disqualified, i.e. in certain circumstances (e.g. 
when several of the assessors are closely related to each other) 
they are not permitted to take part in the proceedings. In the 
Canton of Zug provisions relating to disqualification are contained 
in the Act concerning conciliation boards, while in other Cantons, 
such as Lucerne, Solothum, Zurich and Ticino, they are embodied 
in the rules of procedure. 

Com'petence 

(1) Nature of the disputes to ivhich it extends. According to 
section 30 of the Factory Act, the main duty of the conciliation 
boards — apart from their arbitral functions, which will be 
considered elsewhere — is to mediate in collective disputes between 
factory owners and workers in regard to conditions of employment 
or the interpretation and execution of collective or normal con¬ 
tracts Even in disputes arising out of the interpretation fo 
contracts the functions of the boards are purely mediatory and in 
no case do they pronounce a decision or a legal verdict, this 
function being reserved for the ordinary courts. The conciliation 
board, further, intervenes in such disputes only if they are collec¬ 
tive disputes. 

As the Factory Act leaves open the question of the definition 
of collective disputes, it is for the Cantons to draw up detailed 
regulations in the matter. Most cantonal Orders define the term 
collective dispute as one which on the workers’ side affects 
several persons. Other Cantons stipulate a minimum number of 
workers ; thus the Cantons of Berne, Geneva, Ticino, Glarus, 
Appenzell (Inner Rhodes), Neuoh4tel, St. Gallen and Schaffhausen 
lay down five, and Aargau and Graubiinden six as the minimum 
number of workers. Basle-Town fixes the number as high as ten, 
but stipulates that at the request of the parties the board shall 
also be competent to intervene if the dispute affects only three 


' Cf. footnote p. 217. 
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workers, or the State Council considers its intervention to be in 
the public interest. Fribourg defines collective disputes as differ¬ 
ences in regard to conditions of employment that interfere with 
the normal working of an industry or business. Similar definitions 
have been laid down by Solothurn and Appenzell (Outer Rhodes) 
where collective disputes are held to be differences resulting from 
the opposing interests of the owner of an undertaking and his 
workers in the matter of conditions of employment or the inter¬ 
pretation and execution of collective and normal contracts, which 
may result in strikes, boycotts and lock-outs. The decision 
rests to some extent with the conciliation board itself. Often, 
indeed, the board is empowered to exercise mediatory or arbitral 
fimctions even in disputes which are not collective disputes within 
the meaning of the Factory Act. This is the principle recognised 
in the Act passed by Appenzell (Outer Rhodes) which empowers 
the State Council to entrust the cantonal conciliation board by 
resolution with the settlement of other disputes relating to con¬ 
ditions of employment between the owners of undertakings and 
their workers or salaried employees. 

By sx)ecifying that the function of the conciliation boards is 
the settlement of collective disputes between factory owners and 
workers, section 30 of the Factory Act limits the matters within 
their competence to disputes in undertakings covered by the Act. 
Under sections 1 and 2 of the Act the Federal Council may define 
as factories undertakings in which several workers are employed 
away from their homes, either on the premises of the undertaking 
and in workplaces belonging thereto, or elsewhere on work connec¬ 
ted with the industrial w<)rking of the undertaking. This defi¬ 
nition is further elaborated in the Regulations for the application 
of the Act, according to which factories, within the meaning of 
the Federal Factory Act, are industrial undertakings using mecha¬ 
nical power and employing six or more workers, undertakings not 
using mechanical power and employing six or more workers, if these 
workers include at least one young person (below the age of eigh¬ 
teen years), undertakings employing eleven or more workers and 
finally, regardless of the number of workers employed, specially 
dangerous undertakings or undertakings which are obviously in 
the nature of factories. Besides these, the principal railway 
workshops are also held to be factories. 

In virtue of section 35 of the Factory Act, which authorises 
the Cantons to extend the competence of the conciliation boards 
also to differences not covered by the Act, the majority of the 
Cantons have empowered the boards to intervene also in disputes 
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affecting undertakings not covered by the Factory Act. Unter- 
walden, Graubiinden, Glarus and Valais are the only Cantons 
which expressly limit official conciliation and arbitration to 
disputes in factories, while Schwyz empowers the State Council 
to extend the competence of the board by special Order. In the 
Canton of Zug the conciliation board, besides intervening in 
factory disputes, is also competent to deal with construction 
undertakings engaged in bricklaying, stone-cutting, carpentry 
and ferro-concrete construction, while by an Order of the State 
Council its competence may be extended to other classes of under¬ 
takings. The Orders issued by all the other Cantons, too, empower 
the boards to intervene in disputes not covered by the Factory 
Act, those of five Cantons even including agricultural disputes 
(Lucerne, Solothurn, Basle-Town, Appenzell (Outer Rhodes) and 
Appenzell (Inner Rhodes)). Some Orders expressly extend the 
jurisdiction of the boards to commercial undertakings as well 
(St. Gallen, Aargau, Ticino), while the text of other Orders implies 
that such undertakings are included. The same is true also as 
regards home-work, which is specially mentioned in the Order 
of Basle-Country. A few Cantons further empower the boards to 
intervene in disputes not within their competence, at the request 
of the parties. 

Most of the Cantons do not make separate provisions concerning 
the competence of the conciliation boards in disputes in public 
undertakings. Uri is the only Canton that provides for the settle¬ 
ment of all such disputes without exception by the conciliation 
board. In Solothurn the board intervenes only in disputes in public 
and municipal undertakings that fall under the provisions of the 
Federal Factory Act, the cantonal Act for the Protection of 
Female Workers, or the Compulsory Insurance Act and are not 
primarily public utility undertakings. A similar distinction is 
made in Neuch&tel as regards municipal undertakings. Basle- 
Town has set up special committees for the settlement of disputes 
in public undertakings and the Canton of Fribourg a special 
conciliation board for State undertakings and undertakings 
holding State concessions. Where no such special provisions have 
been enacted, the competence of the conciliation boards extends 
to any public undertaking subject to the Factory Act, whose 
staff is appointed on a contract concluded in accordance with 
private law. 

Under section 6 oi the Factory Act, disputes in Federal 
workshops, except Federal Railway workshops, are settled by the 

FederaJ which the Federal Council must 
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to investigate workers’ complaints respecting general conditions 
of employment. 

Other cases are dealt with under the relevant provisions of the 
legislation respecting public servants. 

(2) The area of furisdiciion. Several cantonal Orders do 
not mention the area of jurisdiction of the conciliation boards, 
and those that refer to the subject differ substantially in their 
definitions. A usual distinction is between undertakings within 
and those outside the limits of a Canton, but some Cantons do not 
stop there. For example, Basle-Town lays down that the conciliation 
board may intervene in collective disputes between the owners 
of undertakings established in the Canton, or undertakings outside 
its boundaries employing workers within the Canton, and their 
workers employed within the limits of Basle-Town. Here the 
decisive factor as regards competence is the locality in which the 
dispute arises or in which its economic and social effects are 
exjjerienced. 

Disputes extending beyond the limits of a Canton are referred 
to the inter-(’antonal conciliation board, which has been men¬ 
tioned elsewhere. 

(3) Other duties of the conciliation boards. Mention has 
already been made of the fact that under the provisions of the 
Federal Factory Act the duties of the conciliation boards are 
confined to the settlement of disputes in factories by means of 
conciliation and, if necessary, arbitration. It was further noted 
that the Cantons, in virtue of section 35 of the Factory Act, have 
generally extended the jurisdiction of the conciliation boards to 
undertakings not covered by the Act. To these functions some 
Cantons have, however, added duties which can hardly be described 
as lying within the sphere of conciliation and arbitration. 

Thus, the St. Gallen conciliation board has the duty of advising 
the State Council on questioiis of social policy and of investigating 
the workers’ conditions of employment, remuneration and living. 
In some Cantons, moreover, the conciliation boards are entrusted 
with the duty of securing the observance of the settlements reached 
through their agency and of their arbitral decisions, and some 
boards centralise collective contracts of employment and collective 
agreements relating to conditions of employment generally. 

The Parties 

As parties to a dispute either a single owner of an undertaking 
or several owners, i.e. a trade association, may appear before 


15 
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the conciliation board on the employers’ side, but on the workers’ 
side more than one worker must appear in every case. 

The representation of the parties is usually the subject of special 
regulations. In all Cantons the right of the parties to send repre¬ 
sentatives is formally recognised or understood, but in most of 
them professional representation by counsel is excluded. Appenzell 
(Outer Rhodes), while accepting the principle of representation, 
requires the parties to appear in person. 

In some cases the number of representatives is limited, while 
various Orders lay down that only persons fulfilling certain speci¬ 
fied conditions may represent the parties, e.g. they must have legal 
power to assume obligations and acquire rights ('personliche Hand- 
lungsfdhigkeit)y be directly concerned in the dispute, reside in Swit¬ 
zerland or even within the Canton, and possess Swiss citizenship. A 
few Cantons expressly declare women to be eligible. Normally the 
secretaries of associations are allowed to act as representatives, but 
sometimes they may do so only subject to certain conditions, for 
example, if the association in question represents a substantial 
proportion of the workers affected by the dispute. 

Procedure 

Generally speaking, if the competence of the conciliation 
board extends to differences not falling under the Factory Act, 
the same procedure is adopted as for disputes in factories. There 
are a few unimportant exceptions to this rule, e.g. according to 
the Zurich regulations in differences not falling under the Factory 
Act the parties are not bound to appear before the board and 
participate in the proceedings. 

The Federal Act stipulates that the conciliation boards have to 
intervene ex officio or upon request of the authorities or of the 
interested parties. This stipulation is binding upon the Cantons 
and is generally reproduced as it stands in their Orders. 

The boards can intervene on their own initiative in all cases in 
which a dispute has arisen, but the Orders issued by some Cantons 
empower them to do so also in order to prevent a threatened 
conflict. Very frequently the board initiates conciliation proceed¬ 
ings if the parties hesitate to refer the dispute to it for fear that 
such action may be interpreted as a sign of weakness. In such 
cases the board is generally informed of the existence of the dispute 
through the press, indeed it is not at all unusual to find that such 
announcements are commimicated to the press with the sole 
object of drawing the attention of the board to the dispute and so 
avoiding the necessity of direct notification. 
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The authorities empowered to demand the initiation of conci¬ 
liation proceedings are, in the first place, the cantonal and, in 
the second place, the local authorities. In practice they intervene 
most frequently to bring about the resumption of negotiations 
which have broken down, at a stage when for tactical reasons 
the opposing parties do not wish to renew their request for the 
institution of conciliation proceedings. 

As a rule, the parties are required to address their request 
to the board in writing and to give information relating to the 
character of the strike or lock-out and the demands of the two 
sides. Often the parties are not only entitled but obliged to request 
the intervention of the board, the notification of disputes being 
compulsory. Such notification has to be given by the executives 
of the employers’ and workers’ organisations affected by the 
dispute, or in the absence of such organisations, by strike or 
lock-out committees, workers’ committees, wages committees, or 
again, if none of these bodies exists, by any employer or worker 
affected by the dispute. Further, disputes have to be notified 
by various public authorities such as municipal councils and 
labour offices, and if disputes have been referred to private conci¬ 
liation boards, by these. Many cantonal Orders specify the 
circumstances in which disputes are to be notified. Such conditions 
are, for example : the occurrence of a stoppage of work, strike, 
lock-out, boycott or other form of industrial strife, and the break¬ 
down of private negotiations or conciliation proceedings before 
a private conciliation board. Some Cantons stipulate that the 
dispute must be notified within a specified time limit. A few 
Cantons also lay down detailed provisions in regard to the form 
of the notification. The notice has generally to be given in writing 
and indicate clearly the parties to the dispute, their representatives 
and the question at issue. Zurich and Solothurn go even further 
and require information respecting the date on which the dispute 
has arisen and the number of undertakings and persons affected ; 
the parties must further formulate their demands, indicate the 
grounds on which they are brought forward and state whether 
the dispute has been referred to a private conciliation board 
and whether the board has initiated proceedings. 

In the nature of things, conciliation proceedings are conducted 
orally. The provisions of cantonal orders differ widely in regard 
to the publicity of proceedings. Some Orders make no ruling 
on this subject, others definitely state that the proceedings are 
to be public and others again that they are to be private. Finally, 
some Cantons solve the problem by stipulating that as a general 
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rule the proceedings are to be private, but that in exceptional 
cases permission may be granted to admit the public. Generally 
speaking, however, the discussions, both of conciliation proposals 
and of arbitral awards, are private. 

Section 31, paragraph 2, of the Federal Factory Act provides 
that any person subpoenaed by a board, (i.e. both the parties and 
the witnesses) shall be comi)elled, under penalty of a fine, to appear, 
to take part in the proceedings and to give all necessary information. 
This, therefore, is the general principle laid down by Federal law, 
but the detailed regulations enacted by the Cantons show consi¬ 
derable variations. Thus, the laws of some Cantons provide that if 
one of the parties fails to appear, the board, after hearing the party 
present at once draws up a conciliation proposal. This proposal is 
submitted to the parties for their approval or rejection, which has 
to be communicated in writing within a specified time limit. Other 
Cantons provide for a second summons, while a third group interpret 
a party’s failure to appear as a formal refusal to accept mediation 
and therefore consider conciliation to have failed. 

As a rule, the provisions concerning the establishment of the 
facts and in particular the taking of evidence and the nature of 
the evidence to be submitted, are similar to those governing 
procedure in the civil courts. But some Cantons that admit 
oaths and pledges in civil law suits expressly exclude them from 
the settlement of disputes. Attention should also be drawn to a 
provision enacted by several Cantons, to the effect that if one of 
the parties submits information respecting business secrets or the 
internal situation of an undertaking, this may be disclosed to the 
chairman and, if need be, the independent assessors, but not to 
the representative members of the board or the opposing party. 

Contrary to the provisions governing ordinary procedure in 
the civil courts, some cantonal regulations permit private discussion 
between the conciliation board and one of the parties, while other 
Orders are silent on the subject. 

The proceedings are terminated if the parties reach an agreement 
in the course of the proceedings — which is unusual —• or if the board 
draws up a conciliation proposal. Under the legislation of several 
Cantons, the board, in drawing up this proposal is not bound by the 
opinions of the parties, but has full liberty to act as it sees fit. As a 
rule the conciliation proposal, which in some Cantons, but not in 
others, must be supported by a statement of the grounds on which 
it is brought forward, takes the form of an oral communication, but 
may also be notified to the parties in writing. The latter must 
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signify their approval or disapproval, generally within a stated 
period. In some Cantons failure to do so within the specified time 
limit is interpreted as signifying acceptance, in others the parties 
have to make a formal statement of acceptance which must be 
recorded in the minutes ; the absence of such a declaration is 
deemed to be equivalent to rejection. Finally, some Cantons require 
the parties to sign a statement of acceptance. 

If the conciliation proposal is rejected by either or both of 
the parties, and neither of them is willing to have recourse to arbi¬ 
tration, the conciliation proceedings are deemed to have failed, 
for the time being at any rate. As a rule this result has to be 
recorded in the minutes, with a statement of the grounds on which 
the proposal was rejected. But most Cantons require the conci- 
Jiation board to take steps to bring about a resumption of the 
negotiations immediately or within a stated time limit, or else 
to notify the Government of the failure to reach a settlement, 
which can then order the proceedings to be re-opened. A very 
usual practice is to require the proceedings to be made public, 
especially the board’s conciliation proposal and, sometimes also, 
its reasons for bringing it forward and the reasons advanced by 
the parties for its rejection. The object is to influence the parties 
to some extent through the pressure of public opinion. 

No legal action is possible against a conciliation proposal, 
but in nearly every case an appeal may be made to the Government 
in connection with the formal proceedings, or particular provisions, 
especially penal clauses. Moreover, a few Cantons, such as Basle- 
Town, expressly allow an appeal against intervention by a board 
or a refusal to intervene, if such action is contrary to law (appeals 
relating to competence). 

An interesting provision, apparently unique of its kind, is 
that of the Geneva Act which in a sense introduces a right of 
appeal by empowering the parties to apply to the State Council 
for a further and final attempt at conciliation in cases where 
the conciliation board has failed to reach a settlement. 

Legal Effects of Conciliation Agreements 

The board’s conciliation proposal as such has no legal force, but 
if it is accepted by the two parties, it is binding as a contract. Some¬ 
times it may also be given the force of a judicial verdict (e.g. in the 
Canton of Appenzell, Outer Rhodes), The same is true of an agree¬ 
ment concluded by the parties in the course of the proceerlings, 
without waiting for the board to draw up a conciliation proposal. 
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In order to secure the observance of agreements, it is in several 
oases provided that, at the request of the State Council or of 
one of the parties, the conciliation board may investigate and 
make public any contravention of an agreement concluded before 
it. Moreover, some cantonal Orders empower the conciliation 
board to secure the fulfilment of the obligations assumed by 
requiring both parties to deposit a security, which is forfeited if 
the board declares that they have failed to carry out the 
agreement. Again, some Cantons empower the board to issue 
a final decision on differences connected with the interpretation 
of the conciliation agreement. 

The Obligation to Resort to Peaceful Means of Settlement 

A large number of cantonal Orders contain a provision which 
is intended to further the main purpose of the conciliation boards : 
the prevention of industrial strife. This provision establishes 
an obligation to have recourse to peaceful means of settlement 
and usually takes the form of prohibiting resort to force, while 
in some cases even open propaganda in favour of strikes, boycotts 
or lock-outs is prohibited. In the Cantons of Aargau, Fribourg, 
Ticino, Vaud, Valais, Neuch&tel and Geneva, the obligation to 
use peaceful means of settlement is present only while conciliation 
or arbitration proceedings are in progress. Here its main object 
is to prevent the tension between the parties to the dispute from 
being increased and the chances of an amicable settlement thus 
prejudiced. In other Cantons (Zurich, Solothum and Api)enzell 
(Outer Rhodes), the obligation extends over the whole period 
during which the agreement or arbitral award is enforceable and 
is thus intended as a guarantee of its observance. Finally, in 
Lucerne, Schaffhausen and St. Gallen, the obligation extends 
over both the period of negotiations and the period during which 
the agreement or arbitral award is enforceable. 

Penalties 

Section 31, paragraph 2, of the Federal Factory Act provides 
that any person subpoenaed by a board shall be compelled, under 
penalty of a fine, to appear, to take part in the proceedings and 
to give all necessary information. 

In order to secure the enforcement of this provision and the 
orderly conduct of the proceedings, all cantonal Orders contain 
penal clauses. The provisions in question vary widely, both in 
the definition of the offence and in the penalties imposed. Some 
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Cantons confine themselves to reproducing the text of the Federal 
provision in question, others go further and impose penalties also 
on persons who, without sufficient cause, fail to appoint represen- 
tatives or submit documents when called upon to do so. Various 
cantonal laws also impose penalties for failure to notify a dispute, 
the making of frivolous claims, disturbance of the proceedings, 
refusal to serve as a member of the board, disclosure of confidential 
information by members of the board, etc. 

The fines imposed usually vary from 10 to 100 francs and can as 
a rule be doubled when the offence is repeated. Higher penalties are 
imposed for a refusal on the part of members of the board to carry 
out their duties or for a breach of confidence. In the last-mentioned 
case the Canton of Vaud imposes a maximum fine of 2,000 francs or 
a month’s imprisonment. Various other offences are also punished 
in some Cantons with imprisonment as well as with fines. 

As regards the obligation to have recourse to peaceful means 
of settlement, some Cantons merely establish the obligation without 
imposing penalties for its non-observance. But where such 
penalties are imposed they are usually much more severe. For 
example, under the regulations issued by St. Gallen a fine of 50 
to 1,000 francs may be imposed, and in Vaud the penalty is a 
maximum fine of 10,000 francs or up to three month’s imprison¬ 
ment. The Canton of Fribourg punishes even the act of inciting 
others to strike. 

If it is shown from the facts that a serious offence or crime has 
been committed, the provisions of the ordinary Penal Code apply. 

The power of enforcing the penal regulations rests with the 
chairman, the board or, in some Cantons, the State Council. If 
it is exercised by the chairman or the board, an appeal usually 
lies with the State Council, which is competent to give a final 
decision. 


Arbitration Proceedings 

Section 34 of the Federal Factory Act stipulates that the 
parties have the right in every case to empower the conciliation 
board to settle their difference by means of an arbitral award. 
They may extend such power to all their differences if the board 
has been established by mutual consent. 

Here too it is for the Cantons to draw up the necessary detailed 
regulations, and as a rule they establish procedure closely resembling 
conciliation procedure. 

As regards organisation, it will be found that in almost every 
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case the conciliation boards, as constituted for purposes of media¬ 
tion, act as arbitration boards. Occasionally, however, additional 
assessors are appointed (e.g. in Zurich and Berne), who generally 
represent the two sides. The Canton of Fribourg constitutes an 
exception ; here the State Council may at the request of the parties 
set up a special arbitration commission. In the absence of regula¬ 
tions on the subject the composition of this body is necessarily 
decided by the authorities responsible for its appointment. 

Recourse to arbitration is generally had if no settlement is 
reached by conciliation ; but in the Canton of Schwyz the parties 
may refer a dispute to the conciliation board for arbitration even 
if no previous attempt has been made to settle it by conciliation. 
Failing an agreement by conciliation, the board usually invites the 
parties to state, within a given time limit, whether they are willing 
to submit the dispute to it for arbitration. If both parties agree 
to do so, arbitration proceedings are begun. In several Cantons 
the parties are expressly required to give their assent in writing. 

Several Cantons go beyond the provisions of the Federal 
Factory Act and also provide for the institution of arbitration 
proceedings at the request of only one of the parties or of 
the Government. In the Cantons of Zurich and Graubiinden the 
chairman, without being requested by the parties or the Govern¬ 
ment to initiate proceedings, may do so ex officio if he considers that 
such action may facilitate a settlement. 

The procedure is generally the same as for conciliation. In 
a few Cantons such as Schwyz, Fribourg and Vaud the conciliation 
board or the chairman is left free to determine the procedure. 
Fribourg expressly stipulates that a simple and expeditious proce¬ 
dure is to be established. 

The arbitration proceedings are terminated by the delivery of 
an arbitral award, which as a rule is immediately communicated 
to the parties orally, and subsequently forwarded to them in 
writing, together with a statement of the grounds for the decision. 
An arbitral award, like a conciliation proposal, may often be 
published in the official gazette at the request of the parties or if 
the conciliation board considers its publication to be in the public 
interest. In the Canton of Vaud a refusal of either party or both 
parties to submit the dispute for arbitration is published as well. 

In principle an arbitral award has the same legal force as a 
conciliation proposal. If both parties have previously agreed to 
accept an award or subsequently agree to do so, it is binding as a 
contract, while in addition many cantonal Orders give an award the 
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force of a judicial decision more frequently than they do a conciliation 
proposal. On the other hand, arbitral awards delivered at the 
request of an authority or of only one of the parties, and not 
subsequently accepted by both parties, are not enforceable or 
binding upon the parties. Such rejected awards therefore have a 
purely moral force which is strengthened by their publication. 

As in the case of amicable settlement, the laws of several 
Cantons empower the conciliation board at the request of either 
party to secure fulfilment of the obligations imposed upon the par¬ 
ties by an arbitral decision, by requiring them to deposit a security. 
Under the Ticino regulations a refusal to deposit such a security 
must be published in the official gazette. 

The provisions concerning the obligation to have recourse to 
peaceful means of settlement generally apply to arbitration as 
well as to conciliation procedure. 

The same is true of the provisions relating to legal means of 
I'edress. No legal action is permitted against the contents, either 
of an arbitral decision, or of a conciliation proposal. The Zurich 
regulations constitute the only exception : they allow an appeal 
from an arbitral decision to the State Council on the ground of an 
infringement of the law or a decision contrary to the evidence. If 
the appeal is successful, the State Council sets aside the decision 
in question and refers the dispute back to the conciliation board 
for reconsideration. In nearly every Canton the parties have a 
right of appeal in the matter of formal procedure. 


§3. — Results Achieved by Conciliation and Arbitration 
in the Cantons 


The following table, based on enquiries undertaken by the 
Federal Office of Industry and Labour, gives the number of collec¬ 
tive disputes considered by the cantonal conciliation boards over 
a period of thirteen years : 


Year 

Number of 
disputes 
considered 

Year 

Number of 
disputes 
considered 

Year 

Number of 
disputes 
considered 

1919 

526 

1924 

159 

1928 

140 

1920 

426 

1925 

130 

1929 

162 

1921 

268 

1926 

103 

1930 

176 

1922 

317 

1927 

125 

1931 

169 

1923 

142 
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Probably the decline in the number of disputes referred to the 
official conciliation boards is mainly due to the fact that the 
change over from conditions of war to those of peace naturally 
raised a number of difficulties that are absent in normal times. 
Another reason for the decline is the increasing practice of regulating 
conditions of employment by the conclusion of collective agreements 
and the development of private conciliation and arbitration boards, 
as a result of which recourse to the official conciliation boards is 
less frequent. 

Another point which merits attention is that the collective 
disputes enumerated above include many of slight industrial 
importance. Federal statistics throw no light on this point, but the 
position is to some extent illustrated by the data collected b^ the 
Zurich conciliation board. As is shown by the following table, 
from 1927 to 1931 this board dealt with almost a quarter of the cases 
covered by the Federal statistics. According to these figures, 
out of a total of 38 disputes in 1928, 5 affected less than 10, and 
16 less than 30 workers. In 1929, 41 conflicts were dealt with, 
and of these 7 affected less than 10, and 20 less than 30 workers. 

The table below shows the number of disputes referred to the 
different conciliation boards in 1927 to 1931 : 


Canton 

Disputes dealt with in 

1927 

1 1928 

1929 

1930 

1931 

Zurich . 

33 

38 

41 

44 

36 

Bemo. 

21 

24 

33 

48 

37 

Luce mo. 

0 

5 

3 

4 

3 

Uri. 

— 

1 

— 

— 

— 

Schwyz. 

1 

— 

— 

— 

— 

Obwnlden. 

—. 

—. 

— 

—. 

— 

Nidwaldon. 

— 

— 

— 

— 

— 

Glarus . 

— 

— 

1 

1 

1 

Zug. 

— 

1 

2 

1 

7 

Fribourg . 

2 

2 

2 

3 

1 

Solothum. 

6 

4 

7 

9 

8 

Basle-Town. 

12 

10 

13 

19 

9 

Basle-Country. 

4 

4 

3 

5 

6 

Schaff hausen. 

1 

2 

1 

1 

— 

Apponzell (Outer Rhodes) . , . 

2 

1 

2 

1 

— 

Appenzell (Inner Rhodes) . . . 

— 

— 

1 

— 

! — 

St. Gallen. 

7 

11 

12 

8 

12 

Graubiinden. 

— 

— 

1 __ 

— 

1 

Aarguu. 

4 

7 

10 

5 

7 

Thurgau. 

1 

4 

2 

9 

10 

Ticino. 

4 

7 

9 

6 

8 

Vaud. 

15 

6 

13 

6 

6 

Valais. 

— 

1 

2 

1 

1 

Neuchatol. 

2 

6 

2 

2 

4 

Geneva . 

4 

7 

3 

3 

2 

Total. 

125 

140 

162 

176 

159 
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The table shows that in nine Cantons the conciliation boards, 
during one or more of the years under consideration, were not 
called upon to intervene at all, while only three to five boards 
regularly dealt with more than ten disputes a year. 

The results of the intervention of the cantonal conciliation 
boards were as follows : 


Year 

Number 
of disputes 
settled 

Proportion 
of disputes 
settled 

Number 
of disputes 
not settled 

Proportion 
of disputes 
not settled 

Total 
number of 
disputes 



per cent. 


per cent. 


1927 

90 

72 

35 

28 

126 

1928 

92 

66 

48 

34 

140 

1929 

12.'> 

77 

37 

23 

162 

1930 

129 

73 

47 

I 27 

176 

1931 

110 

1 

69 

49 

31 

169 


A point worth mentioning in this connection is that failure to 
settle a dispute is not necessarily followed by open strife. In 
almost every case conciliation may bring about a more or less 
substantial measure of agreement, so that, even if no definite 
understanding is reached, the remaining differences may be so 
slight that the parties no longer consider it worth while to resort 
to force. In such cases the two sides usually rest content with the 
fact that the dispute has failed to be settled. It is even by no 
means unusual that the mere exhibition, in the course of the 
proceedings, of the economic strength of the parties causes the 
struggle to be abandoned. 

It is difficult to make an exact estimate of these partial successes 
of the official conciliation boards, but by way of illustration it 
may be noted that in the Canton of Zurich in 1928 no agreement 
was reached in 8 out of 38 disputes and that of these 8 disputes only 
4 were followed by strikes. In 1929 out of 41 cases 9 failed to 
be settled and of these only 2 resulted in strikes. 

The number of persons affected by the disputes in 1929 and 
1930 was as follows : 



1929 

1930 


Employers 

Workers 

Employers 

Workers 

(a) Disputes settled by 
conciliation. . . . 
Disputes not settled 
by conciliation . . 

1,189 (66 %) 

620 (34 %) 

11,094(60%) 

7,431(40%) 

1,114(75%) 

371 (26 %) 

26,416(67%) 

13,288(33%) 

Total. 

1,809 

18,626 

1,486 

39,703 
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Considered from this point of view the results attained are much 
less favourable, as the disputes which failed to be settled (23 per 
cent, of the total) affected 34 per cent, of the employers and 40 per 
cent, of the workers. It follows, therefore, that an amicable settle¬ 
ment was most frequently reached in disputes of less industrial 
importance. 

The statistics do not clearly indicate in how many of the above 
collective disputes the persons affected fell under the provisions 
of the Federal Factory Act. As in the case of disputes involving a 
whole industry it may happen that the Factory Act applies to some 
of the undertakings affected but not to others. It is difficult to 
draw a distinction of this kind. It may definitely be assumed, 
however, that the number of disputes that cannot be classed as 
so-called factory disputes is fairly large. This is proved by the 
fact that in the Federal statistics the building industry, which is 
only partly covered by the Factory Act, heads the list of industrial 
groups in the table showing the distribution of disputes by indus¬ 
tries. In 1927 48 out of 125, in 1928 52 out of 140, and in 1929 
46 out of 162 disputes occurred in the building industry. To 
these should be added disputes in various other occupations 
not subject or only partly subject to the Factory Act, such as 
commerce, transport and communications, and gardening. 

So far the activity of the conciliation boards in the field of 
voluntary arbitration does not appear to be very important. 
The number of arbitration awards delivered by the boards was as 
follows : 


1927 : 

8 awnrds, of which 6 

wore binding 

and 2 not binding 

1928 : 

5 

„ 1 

was ,, 

„ 4 „ 

1929 : 

9 

5 

were 

„ 4 ,, 

1930 : 

10 

4 

wort) 

„ 6 

1931 : 

9 

„ 1 

was „ 

„ 8 „ 


In disputes involving the determination of new conditions of 
employment it happens only in exceptional cases and on minor 
points, if at all, that a conciliation board is asked to deliver a 
binding award. It may therefore be assumed that the arbitral 
activity of the boards has so far been confined chiefly to differences 
connected with the interpretation of existing agreements. 

It should be noted, however, that in recent years there has been 
a growing practice of submitting disputes to an official conciliation 
board for arbitration, if for any reason the parties to a collective 
labour agreement or other collective agreement relating to condi¬ 
tions of employment have refused or failed to settle their differences 
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before a private arbitration board,. The activity of the boards in 
this sphere is therefore likely to be more important in future. 
The number of cases in Switzerland in which conciliation boards 
have been designated to act as arbitration boards has not yet been 
established. In the Canton of Zurich, the conciliation board iwS 
at present so empowered under sixteen collective labour agree¬ 
ments, of which one is a national agreement. 

Finally, to complete the above survey of existing conditions, 
some indication should be given of the present position in regard to 
the prevalence, in spite of official mediation, of the most important 
forms of industrial strife : strikes and lock-outs. The Federal 
statistics, which refer only to the past five yearn and do not take 
account of stoppages of work lasting for only one day, give the 
following figures : 


Year 

Number 
f>f slrik(‘s 
and lock-outs 

Number 
of uiidcrtakiiif^s 
affected 

Maximum 
number of workers 
affected 

bNlimated 
number of wor 
da>s last 

1927 

2() 

328 

2,058 

34,100 

1928 

45 

283 

5,474 

98,015 

1929 

39 

551 

4,661 

99,608 

1930 

31 

322 

6 397 

265,695 

1931 

25 

1 

161 

4,796 

73,975 


It should be observed that the increase in the number of disputes 
in 1928 and 1929 is almost entirely due to increased unrest in the 
building industry. Whereas in 1927 that industry accounted for 
only 1,478 of the working days lost, in 1928 this number rose to 
39,007 and in 1929 to 48,479. 

It should further bo noted that of the strikes enumerated above 
a considerable proportion were of short duration and were ended by 
the intervention of the conciliation boards. On this point no 
exact information is available ; but it may be estimated that most 
of the stoppages of less than 10 days’ duration (16 in 1927, 26 in 
1928, 20 in 1929 and 15 in 1931) were ended as a result of 
official mediation. 
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GERMANY 


§ 1. — Introduction^ 

Germany has possessed a legally regulated system for the settle¬ 
ment of labour disputes by means of conciliation and arbitration 
for a compiiratively short time only. Before the war, the judicial 
authorities responsible for the settlement of labour differences 
— industrial courts, commercial courts, etc. — also carried out 
the duties of conciliation boards, but were not in this respect of 
much practical value. A more important factor was the inclusion 
in big collective agreements of clauses concerning machinery for 
the prevention and settlement of disputes between the parties, 
of which more will be said later. But it was not until the war 
that conciliation and arbitration attained general importance as 
an independent legal system. The Auxiliary Service Act of 
5 December 1916 created a system for the settlement of labour 
disputes for war purposes, with which indeed it was primarily 
concerned. This system comprised conciliation committees, 
composed of equal numbers of employers and workers, under 
the chairmanship of a person appointed by the War Board 
(military authority created during the war). They dealt with all 
sorts of disputes on wages and other conditions of employment, 
collective and individual. If both parties had not already applied 
to one of the other existing bodies (commercial courts, etc.), it 
was sufficient for one of them to apply to a conciliation committee, 
and proceedings were opened. Awards were to be given even if 
one party did not attend or did not take part in the negotiations ; 
they were not directly binding, but as the committees were 
dependent on the War Board, they were not without military 
authority. 

This legal innovation is important not only for the improvement 
of machinery as compared with that previously in existence, 
but still more in virtue of its consequences ; for it was on the 

^ For the economic facts which give conciliation and arbitration such a great 
importance for Germany see Statistiaches Jahrlmch dea deutachen Reicha. 
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Auxiliary Service Act that the further development of conciliation 
and arbitration was based. The events which followed the war, 
— revolution, demobilisation, the danger of strikes, etc. — made 
it essential to have as complete a system as possible for settling 
disputes, and though the Auxiliary Service Act was repealed, it was 
necessary to retain, if only temporarily, its clauses on conciliation 
and arbitration. Once the rest of the Act was out of force, these 
clauses needed a fresh legal basis, which was provided by the Order 
of the Council of People’s Commissioners’ of 23 December 1918. 

Since a completely new system could not be prepared with 
sufficient speed, the Order contented itself with taking over and 
expanding the arrangements set up by the Auxiliary Service Act. 
The decentralised system was retained, but the formation and 
composition of the committees were altered, and their competence 
extended. A series of other Orders and Acts (the Works 
Councils Act, for instance) turned other duties over to the conci¬ 
liation committees ; and the system was completed by the Orders 
of 4 and 24 January 1919, and finally by the consolidating Order 
of 12 February 1920, in which it was provided that awards could 
be declared binding by the demobilisation authorities or by the 
Federal Ministry of Labour. This was the first real adjustment 
legislation ; but it was far from perfect, and contained much 
that was obscure. 

The regulations of 1918 were regarded as temporary, and were 
to remain in force only until further legislation should be passed. 
Such legislation was actually undertaken, and a draft Conciliation 
Order was prepared by the Ministry of Labour in March 1920. 
It was, however, frequently altered, and was finally submitted 
to the Reichstag in a completely recast state as a draft Conciliation 
Order with Preamble on 21 March 1922 ^ The Reichstag discussed 
it and referred it to the Committee on Social Affairs. The draft 
Order was never voted, but it was not withdrawn by the Government. 
It was much discussed, as a whole and in detail, in economic and 
political circles, particular attention being paid to the provisions 
introducing a certain degree of compulsory arbitration The 
extraordinary circumstances of the inflation (1923) did not permit 
of any further delay, and certain very pressing reforms were 
forced through as quickly as possible — in particular, the re-orga¬ 
nisation of the official conciliation machinery, and the removal 

^ Reichstag Records^ No. 3760, first electoral period, 1921-1922. 

® Cf. below, p. 267. 
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from the committees’ competence of disputes which are not consi¬ 
dered by German law as capable of settlement by conciliation or 
arbitration — that is to say, the limitation of the latter to collective 
disputes. Finally, the Federal Government issued a Conciliation 
Order on 30 October 1923, in pursuance of the Emergency Powers 
Act of the same year. This was supplemented by two adminis¬ 
trative Orders issued by the Federal Minister of Labom* on 10 and 
29 December 1923. The first of these, which does not concern 
this study, since it was repealed by the Labour Courts Act of 
23 December 1926, dealt in detail with the labour court procedure, 
the other with that of conciliation and arbitration The Orders 
came into force on 1 January 1924. The existing German arbi¬ 
tration and conciliation system is based on this legislation. 


§ 2. — The System in Force 

Nature of Conciliation and Arbitration in German Law 

The German arbitration and conciliation system derives its 
legal force from the above-mentioned Order of 30 October 1923 
(abbreviated C.O.) supplemented by the Administrative Order 
of 29 December 1923 (abbreviated A.O.). Section 3 of the C.O, 
describes conciliation and arbitration as ‘‘ assistance in the 
conclusion of collective agreements (collective contracts, works 
agreements) This indicates that only collective labour disputes 
may be dealt with by such machinery. Individual disputes — 
that is to say disputes between the parties to an individual contract 
of service — are thus exchided from the comxietence of conci¬ 
liation and arbitration institutions, and come under the Labour 
Courts Act of 23 December 1926 according to which they are 
to be settled by labour courts or an agreed arbitration court. 
Not every collective dispute, but only those concerning the conclu¬ 
sions of a collective agreement, may be dealt with by conciliation 
and arbitration machinery. Political or sympathetic strikes, etc., 
are thus excluded, as are disputes arising out of the interpretation 


1 By section 3, subsection 1, of the Conciliation Order, the Federal Minister of 
Labour is empowered to issue f\irther orders for its administration. These may 
not exceed the bounds set by the original Order, and are invalid if they do so. 
In virtue of this provision, the Federal Labour Court has declared section 21, 
subsection 6, para. 4, of the Administrative Order invalid. See below, p. 250. 

® Legislative Series, 1923, Ger. 6. 

3 Ibid., 1926. Ger. 8. 

16 
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of existing collective agreements This latter type of dispute 
may be termed ‘‘ disputes on rights ’’ (as opposed to disputes 
on the regulation of collective relations) and as such comes like 
individual labour disputes under the Labour Courts Act, which 
lays down that the use of conciliation and arbitration machinery 
for the alteration of an existing collective agreement against 
the will of one of the parties to it, is not permissible, for it would 
“ entail a breach in the principle of the sanctity of contracts, 
on which the value of collective agreements, in common with 
that of the whole of contract law, depends. ’’ 

The Orders distinguish between two types of collective agree¬ 
ment : collective contracts and works agreements. This differen¬ 
tiation accords with the double structure of the German labour 
system, as described in Article 165 of the Federal Constitution. 
It is, says this Article, the duty of workers and salaried employees 
to co-operate on an equal footing with employers in the regulation 
of wages and other conditions of employment, as well as in the 
whole economic development of the forces of production. The 
organisations on either side and their agreements are recognised. 
“ By the use of the word ' co-operate the Article gives a consti¬ 
tutional basis to the idea of the autonomy and self-determination 
of the two parties to the fundamental labour contract ’ ’ The 

system of workers’ and industrial councils gives labour its double 
structure, based on the undertaking and on the occupation ; 
and this dualism is given practical effect, on the one hand by the 
representation of the workers in each undertaking under the 
Works Councils Act, and on the other by the trade unions, agree¬ 
ments being known as “ works agreements ” or “ collective 
contracts ” according as they are concluded by the one or by 
the other. These agreements give self-determination concrete 
form by setting up standards for the regulation of wages and 
other conditions of employment, which are then generally regarded 
as having the force of law. “ The relation between collective 
contracts and works agreements is that the normative parts 
of the former express occupational autonomy, those of the latter 
autonomy within an undertaking. 

^ Informal mediation can, however, be attempted if the public interest demands 
it (section 8, para. 2, A. O.). 

* Judgment of the Federal Labo\ir Court of 22 January, 1929 (North-West 
German iron dispute). International Labour Office : International Survey 
of Legal Decisions on Labour Law, 1929, Germany, No. 24. 

* Dersch : Kommentar zur Schlichtungsverordnung, p. 146. 

* Ibid, p. 160. 
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A collective contract is, according to section 1 of the Order 
of 23 December 1918, a written contract between an employer 
or an association of employers on the one hand, and associations 
of workers on the other hand, concerning the conditions in which 
individual labour contracts shall be concluded. The normative 
parts of a collective contract are aU those which may be incorpo¬ 
rated in the individual labour contracts — concerning wages 
hours of work, holidays, etc. — while the remaining clauses 
determine the legal rights and duties of the parties to the collective 
but not to the individual contracts ; they prohibit militant action, 
disciplinary measures, etc. 

A labour contract between individuals is invalid in so far as 
it is at variance with the normative parts of a collective contract 
to which they are parties, unless the variation is permitted in the 
collective contract itself or entails more favourable conditions 
for the worker. The corresponding clauses of the collective 
contract come automatically into force in place of the invalid 
clauses (section 1 of the Collective Contracts Order). 

Works agreements are collective agreements concluded between 
employers and workers in one undertaking, the latter being 
represented by a legally constituted works council (sections 75 
and 80 of the Works Councils Act). They usually take the form 
of rules of employment ”, which may, according to sections 134 
et seq of the Industrial Code, be obligatory for certain undertakings 
and which regulate the beginning and the end of working time, 
the mode of payment, etc. They are usually regarded as consti¬ 
tuting legal standards, but clauses concerning obligations under 
the law of contract are not usually to be found in works agreements. 
The latter do not, like collective contracts, preclude less favourable 
individual agreements and are therefore less effective. 

According to the Order, conciliation and arbitration are ‘‘ assis¬ 
tance in the conclusion of collective agreements ”. The present 
German legislation thus makes no distinction between conciliation 
and arbitration ; the wording of section 3 might even lead the 
reader to believe that the German system is based simply on conci¬ 
liation ; but the declaration that an award is binding, which 
will be discussed later, introduces a strong element of arbitration. 
There are obstacles in the way of the classification of conciliation 
and arbitration among the existing legal categories, and their 
place in jurisprudence is contested. Conciliation and arbitration 

^ Of. the decision of the Federal Minister of Labour {Neue Zeitachrift fiir Arbeita- 
rechU 10 June 1924, col. 628) on provisions concerning hours of work. 
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are not regarded as a judicial function by the theorists of the 
moment, since they do not interpret law, but create it. They 
are, therefore, generally included under “ Administration ’’ 

Voluntary and Official Conciliation and Arbitration 

German labour law attempts to leave the regulation of con¬ 
ditions of employment as far as possible to the great associations 
of employers and workers themselves, even when there are obstacles 
in the way of such regulation. Before the war a system of previous 
arrangement for conciliation and arbitration in collective contracts 
had begun to develop, and its best results were the general or 
national agreement. The printers’ agreement, which has often 
served as a model, is the most famous of these and arranged for 
the formation of local joint conciliation boards, against whose 
judgments the ‘‘ conditions of employment board ” (Tarifamt) 
was the court of supreme appeal. Its decisions were usually 
binding. This board had not only to settle disputes which had 
arisen, but also to consider and decide questions such as the 
extension, revision and alteration of contracts on their expiry, and 
to regulate such matters as had been left open by contracts (over¬ 
time for instance). 

This development was held up by the war and its consequences, 
and permanently lost its force. As the law now stands, voluntary 
conciliation is recognised and even has precedence over official 
proceedings, for the State can only intervene if a voluntary conci¬ 
liation body has not been agreed on, or, if agreed on, has not 
functioned or has come to no definite decision within a given 
period (C.O, section 3 ; A.O., section 9). 

The legal consequences of voluntary conciliation are the same 
as those of official proceedings, in particular with regard to the 
declaration that an award is binding It must, however, be 
remembered, firstly that the parties can make the awards binding 
in advance by adding a clause to that effect in their collective 
agnemcnt, and secondly that the institutions to be appealed 
to in accc rdance with sue h cc Jlective agreements are usually both 
conciliation bodies and arbitration courts, and so can give decisions 
on ^disputes on rights or on interests, individual or collective 


^ For the declaration that an award is binding see below, p. 264. 

* See below, p. 264. 

® See on the meaning of these notions above p. 242, and judgment of the Federal 
Labour Court of 19 June 1929 {Kartenauskunftei dea Arbeitarechta, No. 319 of 
6 Juoe 1930). 
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In so far as these institutions perform the function of arbitration 
the consequences of their awards are regulated by the Labour 
Courts Act ; in so far as they are conciliation bodies, they 
come under the Conciliation Order, and the above applies to them. 

These is much less voluntary than official conciliation, despite 
the fact that many collective contracts provide for the adjustment 
of disputes ^ 

The Conciliation and Arbitration Authorities 

These comprise conciliation committees, conciliators, and the 
Federal Minister of Labour. 

Conciliation Committees 

These are public authorities, as the title to section 1 of the 
Administrative Order shows, and, as they are set up by the States 
and not by the Central Government, they are State authorities. 
They are instituted by the supreme State authority in agreement 
with the Federal Minister of Labour (C.O., section 1, subsection 8, 
para. 3). 

Conciliation committees function either through the chairman 
alone (in the preliminary proceedings ; see below) or as a court in 
which assessors assist the chairman (in the main proceedings). 

It is provided in section 1, subsection 1, of the Order of 30 October 
1923 that the headquarters and areas of the conciliation committees 
shall be fixed as far as possible with due regard to economic condi* 
tions. Since they are State authorities, the determination of their 
local competence is based on the political organisation of Germany 
as a federation of States. The latter have also to give consideration 
to economic conditions in defining the areas of committees within 
their own frontiers. In order that the institutions may be effi¬ 
ciently distributed without the number of committees actually 
increasing, it is provided in section 1, para. 1, of the Administrative 
Order that the supreme State authority may set up subcommittees 
for parts of their territory if the great distance from the head¬ 
quarters of the committees or any other reason seems to justify 
such a step. In view of joint economic interests, exceptions may 


^ There is no dependable statistical evidence for this. Cf. Martin : SchlichtU 7 ige- 
iveaetit pp. 107 et seq. According to Adolf Webbb : Der Kampf zwiachen Kapital 
und ArbeU, 5th dition, 1930, p. 492, it is rep rted that a the beginning of 1926 
69.6 per cent and in 1926, 72.7 per cent of the coUectivo agreements contained 
provisions on conciliation machinery. 



246 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


be made to organisations on the basis of State frontiers, and sec¬ 
tion 1 of the Administrative Order permits the formation of 
common conciliation committees for several States or parts of 
States The new definition of areas need not be permanent, 
alterations being at any moment possible if the supreme State 
authority and the Federal Minister of Labour are in agreement 
on the subject; special committees can be created for particular 
branches of industry (e.g. agriculture). 

Conciliation committees consist of an independent chairman 
or chairmen and a number of assessors representative of employers 
and an equal number representative of employees (C.O., sec¬ 
tion 1, subsection 1, para. 2). Every committee must have an 
independent chairman According to section 22 of the Admi¬ 
nistrative Order, the supreme State authority appoints one or more 
impartial chairmen and the necessary deputies for an indefinite 
period, the numbers depending on the amount of business with 
which the committee has to deal ; it should make these appoint¬ 
ments after hearing the economic associations of employers and 
employees of the district, but is not bound to accept their pro¬ 
posals. Nevertheless, if the associations are in agreement, their 
nominees are refused only for administrative reasons 

The only personal qualification required by the law of the 
chairman is that he shall be independent. He may therefore 
belong neither to employers’ nor to workers’ circles, nor may he 
be a representative of one of their industrial organisations As 
the chairman has an official position, he must possess the qualities 
necessary for its exercise, without an explicit provision to that 
effect being necessary. In any case, the competent authority 
uses its judgment in making appointments. The latter usually 
take the form of a private contract of employment for an indefinite 
period (A.O., section 2, subsection 2, para. 2). ‘‘ The nature of 
conciliation and arbitration makes an appointment for an indefinite 
period advisable. The success of the proceedings depends so 
completely on the confidence of the parties, and the wage-fixing 
functions of an independent chairman are so important to the 


1 Little use has been made of this privilege. 

* According to the Collective Contracts Orders of 1918, the appointment of a 
chairman was left to the assessors ; but even under the old legal conditions there 
was actually no conciliation committee without a chairman. 

8 Cf. Dbbsoh, op. cit,, p. 447, and the Federal Minister of Labour’s circular 
there cited (Reichsarbeitsblatt, 1924, p. 260). 

*' The parties are specially protected from the danger of the chairman supporting 
one of them in the proceedings by the provisions concerning the exclusion or 
rejection of chairman on the ground of partiality. See below, pp. 269 et seq. 
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Government, that the existence of a non-removable official would 
have a detrimental effect on the system 

The effect of appointments is that the chairmen and the deputy- 
chairmen enjoy the position of public servants during their term 
of office. While carrying out their duties, chairmen are also 
equivalent to officials in public law, though in private law they 
rank as employees only. They have all an official’s rights (including 
the use of the official seal) and all his duties (personal respon¬ 
sibility). 

Notwithstanding the rights and duties attached to chairmen 
in virtue of their office, the supreme State authority can at any 
moment remove chairmen or deputies, after hearing the opinion 
of the industrial associations of employers and employees (A.O., 
section 2). Such an order has, in public law, the immediate effect 
of suspending the official’s exercise of his functions, while in private 
law it is equivalent to a notice to terminate his contract. 

The other members of the conciliation committees are assessors 
representing either employers or workers. There is no limit to 
the number of assessors, on condition that employers and workers 
are equally represented. The determination of the number is left 
to the judgment of the supreme State authority, or to the body 
to which it has delegated the formation of the committee All 
assessors have the same right to vote (A.O., section 5, subsection 2). 

While there are practically no limits to the choice of chairmen 
for conciliation committees, there are hard and fast rules for the 
nomination of assessors (A.O., sections 3 to 5). Firstly, they 
must all be German nationals, have completed their twenty-fourth 
year, and have their place of business, or, failing that, their resi¬ 
dence or place of occupation, in the committee’s area. They may 
be men or women. Naturally they must also be qualified to hold 
official positions. 

Employers’ assessors must be themselves employers, or persons 
whom the law regards as equivalent — members of boards of 
directors or legal representatives of corporate bodies (share com¬ 
panies, public companies, limited companies, registered compa¬ 
nies), or of public or private associations (public commercial 
associations, ‘‘ commandites ”, etc.), members of supervisory 
boards (with the exception of the nominees of works councils, who 
are themselves workers), public officials as approved by the 

1 Flatow*Joachim ; Die Schlichiungaverordnung vom 30. Oktoher 1923. p. 101. 
Berlin, 1924. 

2 Dersoh ; op. cit., p. 113. 
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competent central authority, managing directors or managers 
empowered to engage workers for an undertaking or part of an 
undertaking, or who have power of attorney, etc., and duly 
empowered representatives or employees of industrial associations 
of employers. 

There are corresponding regulations for the nomination of 
workers’ assessors. These may only be workers or duly empowered 
representatives or employees of industrial associations of workers ; 
public officials are not included. On the other hand, a worker 
does not lose his right to act as assessor because he is on holiday 
or temporarily unemployed. The law distinguishes between 
workers and salaried employees and provides that only workers 
shall act as assessors in disputes affecting workers, the same 
applying mutatis mutandis to salaried employees. 

Assessors may be nominated by ordinary or extraordinary 
procedure In accordance with the former, the industrial asso¬ 
ciations in the committee’s area send in lists of proposed assessors 
to the supreme State authority. There is no legal limitation of 
the number of names which may appear on such lists ; but the 
various districts and the principal industries, occupations and 
types of undertaking in the area should be represented. The 
choice of the authority responsible for appointment is confined 
to these hsts of candidates, if they fulfil the legal requirements. 
In making its choice the supreme State authority has also to observe 
the principles governing the preparation of the lists. 

If the latter are sent in too late or not at all, the law provides 
for an extraordinary procedure. The assessors may then be 
simply appointed by the supreme State authority. A circular 
issued by the Federal Minister of Labour ^ instructs that this 
method is, in the interests of efficiency, to be utilised only after 
all the means of obtaining proposals have been exhausted, and in 
particular after due notice has been given to dilatory associations. 

The supreme State authority appoints the assessors. Any 
person so appointed who refuses to serve without good reason 
may be fined. 

The position of assessor is honorary, no fee being paid ®. They 
do not, like the chairmen, enjoy an official position. The 
principal characteristics of their position are the right and duty 
to be present at and to take part in the conciliation proceedings. 


^ Dersch, op. cit., pp. 460 et seq. 

* Reichaarbeitsblatty 1924, Official Part, p. 261. 

^ Nevertheless their out-of-pocket expenses, fares, etc. are refunded. 
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OflScial discretion is not specifically laid down Non-compliance 
with requirements may lead to a fine or to loss of office. The 
supreme State authority may at any time remove an assessor 
from his office, but should first give him the opportunity to defend 
himself. There is no legal provision for objections, but an ordinary 
complaint against the administration or other appeal is allowable 
if in accordance with the State legislation. Assessors usually 
exercise their functions over a period of three years. 

The procedure to be observed by the assessors, once appointed, 
is also laid down in the Orders ; they are enrolled in lists by the 
chairman, separate lists being drawn up for employers and employed 
workers and salaried employees and expert and branch committees. 
The chairman has then to select assessors from these lists for each 
sitting of the committee. He calls on two employers’ and two 
workers’ assessors according to his own judgment, irrespective of 
any order of precedence or other similar consideration ; but as 
far as possible he must take the characteristics of the individual 
dispute and the wishes of the parties into consideration. The 
assessors are bound to attend the sittings and to carry out their 
duties ; absence without justification or attempts to evade obliga¬ 
tions may be punished with a fine. 

Conciliators 

These were introduced by the Order of 1923. In contrast 
to the committees, which are State authorities, the conciliators 
are Federal officials and are appointed by the Federal Minister 
of Labour after consultation with the supreme State authority 
concerned (C.O., section 2), either permanently for large industrial 
areas, or non-permanently for individual cases. 

The conciliator alone is the authority (Behorde), The permanent 
conciliator may be a full-time or a part-time official. The non- 
permanent conciliator reserves instructions to act in individual 
cases. The position of the permanent conciliator is similar to 
that of the chairman of a conciliation committee. 

Like the latter, the conciliator officiates either alone (preliminary 
proceedings) or in a conciliation court (main proceedings). For 
the formation of such a court, he calls as a rule on two employers’ 
and two workers’ assessors ; but he may also form a larger court. 
The assessors are not, as in the case of the committees, selected 

^ The obligation to discretion is inferred from the fact that assessors have an 
official position — decision of the Federal Minister of Labour of 23 February 1924 
(IVa, 11103). 
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from lists, but are chosen at the discretion of the conciliator, 
though the circumstances of the case and the wishes of the parties 
have as far as possible to be taken into consideration. The same 
qualifications are required of them as of assessors on conciliation 
committees (A.O., section 7, para. 2) 

The Federal Minister of Labour 

The Federal Minister of Labour is the third conciliation autho¬ 
rity. He himself does not actually function in this respect, but 
may appoint special conciliators for individual cases As will 
be seen, his special powers enable him to exert his guiding influence 
in the practical administration of conciliation and arbitration 
more especially in the direction of uniformity. 

The Relations between the Conciliation Authorities 

The Federal Minister of Labour supervises the administrative 
activity of the conciliators and the supreme State authority that 
of the committees, the chairmen being responsible for the latter. 
But while under supervision and responsible in respect of the insti¬ 
tution of proceedings, both conciliators and committees are 
independent and not bound to act on instructions in the actual 
adjustment of disputes and the making of awards. Yet this 
freedom is limited. Efforts should be made to ensure that decisions 
do not vary one from another more than the difference in circum¬ 
stances justifies, but that they follow the same principles and tend 
in the same direction all over the coimtry. The Federal Minister 
of Labour is required to keep this consideration in view in selecting 
conciliators, in supervising their activity and in using his power 
to terminate their appointments. This practical influence is 
legally justified by section 7 of the Conciliation Order, which 
provides that he ‘‘ may issue general guiding principles for the 
proceedings of conciliation committees and conciliators But 
these, be it noted, are only guiding principles and in no way 
binding instructions The conciliation institutions are free 
with regard to their decisions and free to accept or reject these 
principles, and rejection does not deprive their awards of validity. 
Nevertheless, conciliators and chairmen of committees may not 

^ On the peculiarities concerning the creation of conciliation courts by a special 
conciliator in a new conciliation procedure according to a Decree of the President 
of the Reich of 9 January 1931, see below, p. 263. 

* On the subject of the competence of conciliators and of the Federal Minister 
of Labour to declare awards binding, see below, p. 267. 

® Debsch, op, cit,, p. 280. 
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deliberately ignore them, and the Federal Minister of Labour 
possesses, in his power of immediate removal from oiiioe, a practical 
means of ensuring that his principles shall be applied to conciliation. 
On the other hand, he may not intervene in the course of proceedings 
and so cannot give instructions with regard to the settlement of 
an individual case. 

These guiding principles may deal with procedure or with the 
subject matter of disputes, but they cannot decide what has already 
been settled by Act or Order ; they can only supplement, explain, 
recommend. It is also in accordance with the law for conciliation 
authorities — the conciliators and committees of one or more 
neighbouring areas, for instance, — to meet and agree on guiding 
lines in order to ensure similar treatment in similar cases within 
a limited area. 

Conciliation committees and conciliators have the same material 
competence, but while the latter usually deal with collective 
disputes which effect large industrial areas, or are of particular 
importance for the economic system, the former deal with local 
and less serious disputes. The conciliator may however undertake 
any case in person, even when it is already pending before a 
committee, as long as the latter has not given an award. The conci¬ 
liator can thus prevent the committee from functioning 

Neither committees nor conciliators may intervene in a dispute 
for the settlement of which an institution has previously been 
agreed upon ; and if applied to in such a case, they must refer 
it to the competent body, any decision they may make being 
otherwise invalid 2 . 

Finally, conciliation institutions may exercise only the functions 
appertaining to them and no others 

Conciliation committees and conciliators are competent to deal 
with disputes if the workers concerned are employed in their area. 
If more than one committee or conciliator is thus competent, the 
authority which first began to deal with the case has precedence. 
The parties may by agreement appeal to an authority which is 
not properly competent, and such an agreement is deemed to 
exist if the parties negotiate before an authority without raising 
the question of non-competence. 

^ Conciliators alone are competent to give binding awards on overtime 
(section 6a of the Hours of Work Order). 

* See below, p. 270. 

* This does not prevent conciliators or chairmen from fimctioning in cases in 
which they are not normally competent, if the public interest demands it. (A.O., 
section 8, para. 2.) 
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The Parties 
Qualifications 

The purpose of conciliation and arbitration being to create a 
collective agreement (collective contract or works’ agreement), 
the parties to the proceedings must be competent to conclude 
such agreements. The question of competence must be answered 
in accordance with the legislation on collective contracts and 
works’ agreements. 

The question of competence to conclude collective contracts 
has already been discussed in another publication of the Inter¬ 
national Labour Office ^. It was then established that on the 
employers’ side employers and associations of employers, on the 
workers’ side only “pure” associations of workers are competent 
to conclude such agreements ; “pure” associations mean those 
composed solely of workers, which have as object the protection 
of the economic interests of workers and which are independent 
of employers. In recent years the question whether non-militant 
associations and associations of workers in one undertaking only 
— “ works’ associations ” — are competent to conclude collective 
contracts. The Federal Labom* Court has not given a definite 
negative answer to this question, to which jurisprudence can find 
no clear solution, but has made its reply dependent on whether 
the association concerned is in fact autonomous or not 

Syndicalist and anarchist trade unions are not competent to 
conclude a contract, since their principle of “ direct action ” is 
inconsistent with respect for a collective contract 

The loss of such competence can be of very great importance. 
In practice there has arisen one much disputed question, namely, 
whether an employers’ association can withdraw from proceedings 
and so escape a binding award by forbidding the conclusion of a 
collective contract through an alteration in its constitution or a 
vote at a general meeting. At first there was much doubt on this 
point, but recently theory and practice have agreed that an asso- 


1 Freedom of Association, Vol. Ill, Germany, pp. 60 et seq. 

^ Judgments of the Federal Labour Court of 29 September 1928, 10 October 
1928, 10 April 1929 {Reichsarbeitsgericht 372/28, 648/28). See also Sitzlbb ; Die 
Frage der Tariffdhigkeit im kunftigen Tarifvertragsgeaetz, Neue Zeitschrift fUr 
Arbeiisrecht, 1930, cola. 77 et seq. 

* See the case of the ** Free Workers’ Union of Germany ”. Federal Labour 
Court, judgment of 31 May 1930 (608/29). 
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ciation can no more withdraw from conciliation proceedings than 
from the possibility of being sued — that is to say, it can only 
do so by ceasing absolutely to be an association. 

This raises a further question — whether an association can 
evade conciliation proceedings by dissolution. This depends on 
whether a collective contract has already existed between the 
parties to the dispute ; if not, and a completely new agreement 
is to be made, in the present state of law no conciliation proceedings 
can be instituted against the dissolving association, if the disso¬ 
lution is not purely nominal, for there can then be no second party 
to make the contract possible. This is also assumed, failing 
regulations to the contrary, if the dissolution occurs while a case 
is ponding. Proceedings might also be initiated against individual 
employers if their associations were dissolved, though it is disputed 
whether a party to a collective contract can legally dissolve, 
as it thereby commits breach of contract. The majority of theo¬ 
rists deny this, but the Federal Labour Court confirmed it in a 
recent decision and declared invalid a contrary award permitting 
the extension and alteration of an existing contract 

Tn the conclusion of works’ agreements, on the one (the 
employers’) side, a single employer and not an association is party, 
while on the other (the workers’) side, section 16 of the Adminis¬ 
trative Order lays down that the whole of the workers (or salaried 
employees) of an undertaking, represented by the duly elected 
members of the workers’ (or salaried employees’) council constitute 
the other party. The Order thus assumes that the ensemble of 
workers or salaried employees, and not their representatives, is the 
party. Industrial associations are also incapable of being parties 
to proceedings for the conclusion of a works agreement. 

If one party to the proceedings is not competent to be a party 
to a contract, no award may be made, or if made it cannot be 
carried out, for no valid collective contract can be concluded. 
This is, however, not the case if the lack of competence is made 
good before the award is given — that is, if an association subse¬ 
quently becomes qualified to conclude a collective contract. If 
the parties are competent to engage in conciliation and arbitration 
proceedings, either may require that negotiations for the conclusion 
of a collective agreement be opened before the institution once 
the formal conditions have been fulfilled. This is an inherent 

^ Judgment of the Federal Labour Court of 26 October 1929 {Amtliche Samnhing, 
Vol. V,p. 1.). 
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right, independent of the consent of any person, in particular of 
that of the other party It is also unaffected by any dispute 
which may exist between individual employers and workers who 
would be affected by the collective agreement to be made ^ ; it is 
thus independent of the wishes of individual workers, and still 
more of the number of members of the association. The conci¬ 
liation body may therefore not ask for information concerning 
such number, nor make its activity depend on it The number 
of contracts of employment affected by the agreement to be made 
is indifferent as is the existence of works collective contracts 
between works associations and individual employers 

Representation of the Parties 

It goes without saying that parties can only appear before the 
adjustment institution if they are actual persons. The only parties 
who fulfil this condition are individual employers, while associa¬ 
tions and other corporate bodies must be legally represented. 
Section 15 of the Administrative Order lays down that industrial 
associations of employers or workers must be represented by the 
persons designated in their constitutions. The workers (or salaried 
employees) of an imdertaking are thus legally represented by the 
works council or salaried employees’ council, or (though not spe¬ 
cified) by the works’ delegate, who imdertakes the representation 
of smaller imdertakings. In undertakings where there is no per¬ 
manent works representation the workers or salaried employers 
are legally represented by persons elected ad hoc by a majority 
of votes. A works council is represented (according to sections 28 
and 38 of the Works’ Councils Act) by its chairman or his deputy. 

If a conciliation institution is appealed to by a party which is 
not represented in accordance with the regulations, the appeal is 
not valid and the institution may not take it up. If it does so, 
the proceedings have no validity ; but in this case also validity 
may be acquired subsequently. 

Other persons may also be given legal powers of representation ; 
but the tendency of the law is to induce the parties themselves 
to participate as much as possible in the proceedings. In cases 

^ Decision of the Prussian Minister of Commerce and Industry of 10 March 
1923, Schlichtungaweaeny 1923, p. 92. 

* Decision of the Prussian Minister of Commerce and Industry of 8 May, 1923, 
ibid, p. 127. 

* Ditto, 17 May 1923, ibid,, p. 127. 

* Federcd Court judgment of 26 Jemuary 1929 {Entacheidungen dea Reicha- 
gerichta in ZivUaacheny Vol. 123, p. 174 et seq.). 
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where representation is inevitable, the representatives should be 
persons so well versed in the industrial and social circumstances 
that the proceedings may be completed as quickly and satisfac¬ 
torily as possible. To this end, an industrial association may well 
be represented by its duly empowered employees and an employer 
by his manager or other official with power of attorney, or by an 
industrial association of employers. Works delegations, or, where 
they do not exist, the ensemble of workers or salaried employees 
of an imdertaking, may be represented by industrial associations 
of workers. These associations, once empowered, can then be 
represented in their turn according to the above regulations. 
Persons other than those mentioned in the appropriate legislation 
are not permitted to represent parties to conciliation proceedings; 
barristers as such are excluded 

Experience has shown that the best course is for the parties to 
negotiate themselves. In disputes limited to one undertaking, the 
chairman of the committee or the conciliator can require, under 
pain of fines, the personal attendance of the employer and of the 
persons representing the workers according to the Works Councils 
Act (A. 0., section 15, para. 5, and section 16, para. 4). In the 
case of collective disputes which include more than one under¬ 
taking, the appearance of the parties or of their legal or constitu¬ 
tional representatives can be called for, but no power of enforce¬ 
ment is provided. 

Conciliation and Arbitration Procedure 
General Principles 

The final object of conciliation and arbitration, according to 
the Conciliation Order, is assistance in the conclusion of collective 
agreements, and the procedure is adopted to this end. 

Since the first object is to induce the parties to agree without 
pressure, the procedure must be as informal and elastic as possible. 
The methods of negotiation adopted by the conciliation body and 
the hearing of the parties are bound by no hard and fast rules. 
Free agreement between the parties must be constantly aimed at, 
from the opening of the proceedings until the annoimcement of the 
award, and even after it if the award is to be declared binding. 

The general interest is also considerably concerned in the 
proceedings, which are therefore, for its and the parties’ sake. 


^ Unless employees of an e^ssociation. 
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public and direct ^ There are however certain limitations. That 
proceedings are direct does not mean that only oral claims by 
the parties are accepted ; on the contrary, the awards must take 
account of all documentary evidence ; publicity is only provided 
for in the case of the Court proceedings immediately before the 
award, and even then the public may be excluded ; the preliminary 
proceedings, which are still to be discussed, are never public. 

But the general interest is more concerned that conciliation 
proceedings should lead to a settlement than in the case of a private 
dispute before a Civil Court. The completion of the i)roceedings 
can not, therefore, be left to the whim of the parties, but must be 
officially guaranteed and they can under certain conditions even 
be instituted ex officio. In these circumstances, the conciliation 
body cannot limit its attention to the parties’ version, but must use 
its judgment in elucidating all the facts bearing on the case, and 
in extending or limiting the subject-matter as it thinks fit. In this 
respect, the authority has complete liberty, but, as will be seen ^ 
its power to collect evidence is limited. 

The proceedings are free of costs and duties. 

The Institution of Proceedings 

The Conciliation Order (section 5, para. 1) lays down that 
conciliation bodies may act at the request of one party or on their 
own initiative. Proceedings may thus be opened in two ways, 
an application by a party being regarded as the normal method, 
while the institution should intervene on its own initiative only 
in exceptional cases — that is to say, when public interest demands 
such intervention (A. 0., section 12, para. 2). The institution 
has to decide when this is the case, and to act accordingly. 

An application has not to be in any particular form, nor is 
any minimum content laid down for it. The Works Councils Act 
(section 29, para. 3) provides that the works councils concerned 
must have dealt, or at least have tried to deal, with a dispute 
confined to one undertaking before it may come before a concilia¬ 
tion committee. In general, however, as the law now stands, 
parties are not obliged to engage in preliminary negotiations, 
though in practice an application to the conciliation body is only 
resorted to when all other possibilities have been exhausted. 

The right to apply is limited if one such application has already 


^ For the special proceedings when an award is declared binding see below, 
pp. 264 ot 8 q. 

* Cf. below, pp. 261 el seq. 
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been made and withdrawn ; if the proceedings have led to a binding 
award (by arrangement or through arbitration) the case may 
not be dealt with a second time ; and if the award is not binding, 
the case may only be taken up again under exceptional circum¬ 
stances, if all the parties are agreed or if the public interest requires 
it (A.O., section 12, para. 3). This limitation lapses if a new 
dispute arises 

The parties have the right to apply to the conciliation author¬ 
ities, but are not, in general, bound to do so. A Presidential 
Order of 10 November 1920 made an exception in the case of 
cessation of work in undertakings supplying the public with gas, 
water and electricity ; lock-outs and strikes are now permissible 
in such undertakings only when the competent conciliation 
committee has made an award, and three days have passed since 
its announcement. This Order is enforceable under penalty, any 
person who incites to an illegal lock-out or strike, or who causes 
an interruption in the activity of machinery, plant or works for 
such purposes being liable to imprisonment or a fine. A person 
undertaking an illegal lock-out is similarly liable (section 1 of the 
above mentioned Decree). 

Further, it must be mentioned that section 55 of the draft 
Order of 1922 planned what was to a certain extent compulsory 
conciliation. It provided that the competent conciliation body 
must be called in before any lock-out, strike or other open conflict 
began, and proposed to make compulsory by law the principle 
of voting before strikes and lock-outs may be begun, which had 
previously been included in the constitution of the industrial 
associations. The reasons given in the preamble to this draft 
are still interesting, although it did not become law : ‘‘If the 
conciliation and arbitration system is to carry out its important 
function, the maintenance of industrial peace, it is necessary 
that the parties shall make use of the conciliation and arbitration 
institutions before they proceed to open conflict. It is not to 
be denied that the resort to such trials of strength is justifiable, 
and that they cannot be avoided in every case, even by the best 
conciliation institutions ; but it is just as certain that the interests 
of the public and of the parties themselves demand the use and 
the exhaustion of all the possibilities of peaceful settlement before 
recourse is had to open conflicts. This demand is by no means 


^ On the details concerning the creation of the conciliation courts and the award 
in this case according to the Decree of 9th January 1931, see below, p. 263. 


17 
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new. On the contrary, provisions of the same sort may be found 
in the articles of association of the overwhelming majority of 
employers’ federations, still more markedly in those of workers’ 
trade imions of all types and in a very large number of collective 
contracts. . . . General recognition should be accorded to 

these volimtarily assumed duties ; the extension to all employers 
and workers of the legal obligations deliberately undertaken in 
so many collective contracts is justified by conditions and ui’gently 
necessary for the safeguarding of the economic system. ” ^ This 
draft caused much discussion, and was freely criticised from various 
quarters 

The chairman of the conciliation committee, or the conciliator, 
has the deciding voice in the institution of proceedings. The chair¬ 
man must institute them if the necessary conditions have been 
fulfilled, the conciliator only if the case is particularly important. 
A date is then fixed, the parties are summoned, and the proceedings 
begin. The case is then described as ponding. 

Further conciliation proceedings may not then be instituted 
in respect of the same case ; and two other provisions serve the 
same pmpose. Section 14, para. 2 of the Administrative Order 
lays down that the chairman of a committee or the conciliator 
may combine several pending cases concerning one dispute, if 
he considers that joint treatment is advisable. There are so many 
workers’ associations that it may happen that several of them 
act on their own initiative for the purpose of achieving a collective 
settlement. An association has no actual right to be admitted to 
an already pending case to which another association of the same 
nature is party, but the desire to be so may be deemed an applica¬ 
tion to the institution, and the new proceedings may then be 
combined with the old. The Administrative Order goes even 
further, and attempts to avoid altogether the danger of several 
proceedings with the same object being instituted by prescribing 
(section 14, para. 1) that if several industrial associations are 
parties to a dispute on the employers’ or workers’ side, and one 
of them applies to a conciliation institution while direct negotia¬ 
tions are still going on between the others, the proceedings may 
be postponed at the request of one of the parties to them imtil 
the negotiations between the other associations have been com¬ 
pleted, if immediate proceedings are not desirable. 

^ Entwurf einer Schlichtungsordnung^ Begriindungy pp. 51 and 52. Reichstag 
Records, No. 3760, first electoral period, 1921-1922. 

2 Cf. Jahrhuch des ArbeitsrechtSy 11, pp. 298 et seq.. Ill, p. 255. 
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Combination entails joint proceedings and a single award. 
The parties face each other independently and the actions of either 
party are not binding upon and give no right to the other party, 
but may influence the award which is to be issued. 

Postponement is determined by the conciliation authorities 
and is subject to appeal ; the proceedings must recommence as 
soon as the voluntary negotiations are completed, and the chair¬ 
man has ex officio to see that they then continue. 

The Course of Ihe Proceedings 
CeneraI Considerations 

Proceedings before a conciliation committee or a conciliator 
are divided into preliminary and main proceedings. The pre¬ 
liminary proceedings take place before the conciliator or chairman 
of the committee alone, tlie main proceedings before the whole 
court, including assessors (Kammerverfahren). Before the 
])eculiarities of each type of proceeding are dealt with, certain 
regulations common to both should be mentioned. 

The chairman fixes the date, and summons the parties, no 
particular formalities being required. The parties are obliged 
to attend and may be fined by the chairman for unexcused 
absence The chairman opens and closes the proceedings, calls 
on the parties to speak, and sees that the case is fully and com¬ 
pletely discussed. He should bring (clarity to disputed points, 
by means of interrogation, hear witnesses and experts, adjourn 
sessions and/or announce the award — in short, control the whole 
proceedings within the limits laid down by the law. 

Reporting is not provided for, nor is the keeping of minutes 
of the sessions. The chairman is required to maintain order 
during the proceedings, and may fine any person who causes 
disturbance (A.O., section 17). He is, however, not permitted 
to have such persons removed. 

All these powers are included under the “ measiues for the 
control of the proceedings ” as laid down under the Administrative 
Order (section 18). They, and the fines mentioned, are subject 
to appeal. 

It is a principle of civil and criminal law that no man may judge 


^ There is no judgment by default, as in civil law. If both parties fail to 
attend, the proceedings cannot be opened, and must be adjourned or declared at 
an end, unless the case appears already sufficiently elucidated. 
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his own case. Persons who are not independent of a certain case 
are, therefore, not competent to judge it, and may be challenged 
by the parties on the ground of partiality. On the other hand, it 
is “ very doubtful whether it is contrary tq the nature of concilia¬ 
tion and arbitration proceedings to permit persons concerned in 
a dispute to act as chairman or assessors, for it often serves the 
purpose of such proceedings if persons not unconnected with a 
case co-operate in its settlement ” The Administrative Order 
provides (section 13, para. 2) that employers and workers in an 
undertaking may not act as conciliators, chairmen, or assessors 
in disputes limited to that undertaking, if the parties do not 
expressly agree to such action. This disqualification works 
directly in virtue of the Order, without the parties having to 
insist upon it. Persons so disqualified may not partake in any 
official proceedings ; should they do so, the proceedings are pre¬ 
sumably not thereby rendered invalid, the parties having the 
right to object to their presence 

The parties may thus challenge persons if they are disqualified 
by the law, or on the ground of partiality, though only chairmen 
of conciliation courts (i.e. conciliators or chairmen of committees 
may be challenged for the latter reason ; it is regarded as no 
objection for the assessors in a dispute on a collective agreement 
to be members of the associations which are parties to such agree¬ 
ment, and in any case, the chairman is free to select them as he 
thinks fit in accordance with their qualifications. 

Challenge on the ground of partiality may not be based on 
general considerations, but only on facts connected with the 
individual dispute and calculated to justify lack of confidence 
in the impartiality of a person, such as financial participation in 
the undertakings concerned, relationship with the employer, etc. 
(A.O., section 13, para. 2). A challenge may, however, not be 
based on events which occurred in the preliminary proceedings. 

The Preliminary Proceedings 

The Conciliation Order lays down (section 1, subsection 6, 
para. 2) that the conciliator or the chairman of the conciliation 
committee has first of all to attempt alone to bring about 
the conclusion of a collective agreement. The case is not to be 

^ Dersch, op. cit.: note 1 to section 13 of the Administrative Order, pp. 492 
et seq. 

* Dersch, op . cit ., p. 496. 

* Not in the preliminary proceedings, when they function alone. 
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brought before the court until ho has made such an attempt and 
failed, for experience in the adjustment of disputes at home and 
abroad has shown that it is best for an impartial person first of 
all to attempt mediation... The form in which his mediation 
takes place must be dictated by the circumstances of the case ; it 
is for instance possible that the disputing parties will not accept the 
informal proposals of the mediator, but may ask for the settlement 
of the dispute by means of a binding award. If the impartial 
person’s attempts at mediation are not successful, he has then to 
call in assessors.... The object of the preliminary proceedings 
is the conclusion of an agreement between the parties ; no award 
may be made ; the parties are obliged to take part ; the proceedings 
are informal ; and the only regulations are directness and privacy 
(A. O. section 20 para. 1). If the parties come to an agreement 
this has to be put in writing and signed by them or their represen¬ 
tatives. In this way a collective agreement (collective contract 
or works agreement) is concluded. If on the otlier hand the pre¬ 
liminary proceedings do not lead to the desired agreement, a date 
should be fixed for the court proceedings, which may follow 
immediately if this is convenient. 

The Court Proceeding (Kammerverfahren) 

These can only be instituted after the preliminary proceedings 
have been luisuccessfuL If the chairman discovers beforehand 
that one of the necessary formal conditions has not been fulfilled 2 , 
he cannot allow the case to come before the court, but must declare 
the application invalid. He may also refuse the application on 
practical grounds, if there is in his opinion no sufficient reason for 
the conclusion of a collective agreement. But ‘‘ the more doubtful 
the justification for the rejection of a case, and the more contestable 
the refusal of assistance in concluding an agreement, which is the 
whole function of conciliation and arbitration, the more advisable 
it is for the chairman not to reject the application himself, but to 
leave the decision to the court, after attempting mediation in the 
preliminary proceedings. ® 

If the conditions necessary for the holding of court proceedings 
are fulfilled, the chairman or conciliator has to select representatives 
of employers and workers as assessors in the manner already 

^ Qrundadtze dea Reichaarheitaininiatera, Reichaarbeitablatt, 1923, Official part, 
p. 737. 

2 Cf. above, p. 268. 

^ Flatow-Joachim, op. cit.t pp. 44 ©t seq. 
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described, and so form the court. The parties are then heard, the 
subject matter of the dispute is determined, and negotiations with 
the parties begin. 

The parties cannot be compelled to negotiate, but it is as a 
rule in their own interests to do so, for even if one party refuses, 
an award may still bo given as if that party were not present 
(A.O., section 21, para. 4). 

Since an award must be just and therefore acceptable by both 
parties, the facts, from which a just award may be deducted, 
must be examined and explained. Both the chairman and the 
assessors may attempt to clear up doubtful points by means of 
questions. The court should make official investigation as far as 
is necessary, and it may instruct the parties to supply evidence or 
put well informed persons at its disposal for examination (A.O., 
section 21, para. 2) ^ If the parties do not follow these instructions, 
the (a)urt has no means of compulsion. Such persons arc neither 
witnesses nor experts in the usual legal sense, cannot be put on 
oath and have no claim to remuneration. The giving of evidence 
is free of all formality, and through it the court attempts to 
elucidate the truth in accordance with the principles mentioned. 
Rules of evidence, etc., are not admitted. 

The Conclusion of the Proceedings 
The Award 

If the parties come to a voluntary settlement, which is the 
first object of conciliation authorities, a collective agreement is 
concluded, put in writing and signed by the representatives of 
the parties; if not, a decision must be made. If it is found that 
certain of the legal conditions have not been fulfilled 2 , the 
proceedings must be suspended. If they are fulfilled an award 
must be made. 

The award is the expression of a decision of the concifiation 
body. If not unanimous, it must be based on a majority of votes. 
Every member must vote under pain of a fine. If there are more 
than two opinions, none of which is supported by more than half 
the votes, an effort should be made to induce a majority to 
agree on one opinion. If this cannot be done the chairman alone 


^ Sometimes commissions of enquiry have been created. 

^ J f for instance one party is not competent, or loses its competence, to conclude 
a collective agreement, or if a contract already exists 
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may decide (A.O., section 21, para. 5). In the earlier practice 
of conciliation and arbitration the chairman's vote was regarded 
as decisive in such cases, though at variance with that of the 
majority or even of all the assessors ; but the Federal Labour 
Coimt decided in its judgment of 22 January 1929, which ended 
the Ruhr iron dispute, that this provision of the Administrative 
Order was contrary to the principle of majority voting contained 
in the Conciliation Order and was therefore invalid If there¬ 
fore there is no majority in favour of any one opinion, an award 
cannot be given and the proceedings must be dropped 

Events provoked by the economic depression in 1930, however, 
pointed to the advisability of amending the law in force in certain 
respects, and on 9 January 1931 the Federal President, in virtue of 
Article 48, para. 2, of the Federal Constitution, issued an Order 
respecting the settlement of disputes of i)ublic interest by arbi¬ 
tration the provisions of which are given below. 

If, in the cases specified in Section 12, subsection 3, of the 
Administrative Regulations, the Federal Minister of Labour appoints 
a special arbitrator to conduct fresh arbitration proceedings which 
he considers necessary in the public interest, the arbitrator must, 
on the instructions of the Federal Minister of Labour, appoint two 
independent assessors in addition to the employers' and workers’ 
representatives to form an arbitration board. If during the proceedings 
or at the voting the Chairman of the board finds it impossible either 
to obtain the co-operation of all the employers' and workers’ representa¬ 
tives or to secure a majority vote, the arbitrator and the two inde¬ 
pendent assessors must issue an arbitration award by a majority vote 
in accordance with the provisions of the basic Order. 

The second subsection of the Order lays down the reservation 
that the issue of the instructions mentioned above by the Federal 
Minister of Labour is subject to their being recognised as urgently 
necessary in the national interests and to the confirmation of this 
necessity by a decision of the Federal Government. 

The Order was to remain in force only until 31 July 1931. 

The award should be put in writing, signed by the chairman 
and announced. It is not provided that reasons for the award 
shall also be given, though it need hardly be j3ointed out that 
such a course is often .valuable. The announcement is made 
orally in a session of the court whether the parties are present or 
not. It is then sent to the parties, usually with a notice as to the 
time limit for acceptance or the reverse. 

The award consists in a proposal for the conclusion of a collective 


^ International Survey of Legal Decisions on Labour Law, 1929, Germany, No. 24. 
2 Legal theory is, however, inclined to contest this. 

® Legislative Series, 1931, Ger. 1. 
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agreement, and is equivalent to a written collective agreement if 
accepted by both parties or if it is binding in virtue of legal provi¬ 
sions (Works Councils Act, sections 75 and 80), or by previous 
arrangement between the parties (C.O., section 1, subsection 5, 
para. 4) An award is thus as a general rule not binding but 
requires the explicit acceptance of both parties within the deter¬ 
mined period. If rejected, or if the period ends without further 
developments, it loses all legal force. 

In any case an award must contain a complete draft collective 
agreement, so that, if it is not binding, it only requires the accep¬ 
tance of both parties to become one. If it is not drawn up in this 
form, it can only be regarded as a recommendation such as is not 
even provided for in the Orders, and is equivalent simply to an 
adjournment of the proceedings. 

An award may be a draft collective contract or a draft works 
agreement and may therefore contain anything which could form 
part of such agreements. 

An award is not subject to appeal or other legal remedy ^ 
Binding Awards 

The period of demobilisation (1918-1919) necessitated a rapid 
and efficient development of the conciliation and arbitration 
system ; and the difficult conditions of that time of transition 
also made it advisable to guarantee the execution of awards by 
State action, to substitute compulsory enforcement for voluntary 
acceptance by parties, and so to avoid dangerous conflicts. “ Though 
it is obvious that the true object of conciliation is to bring about 
voluntary agreement between the parties and that compulsory 
concihation and binding awards are contrary to its nature, without 
this compulsion the system will often, in consequence of human 
imperfection, and particularly in times of industrial and social 
unrest, prove a completely unserviceable weapon in the hands of 
the State and of the disputing parties 

These considerations led to the inclusion of a declaration of the 
validity of awards in an Order of 4 January 1919 (R.G.B. p. 8). 
concerning the engagement, dismissal and remuneration of indus¬ 
trial workers during the period of economic demobilisation. This 
Order, and a similar one for salaried employees issued on 24 Janu- 

^ For examination of the legal validity of awards by the courts, see below, p. 269. 

* Federal Court Judgment of 8 July 1924, Juriatieche Wochenschrift^ 1924, pp. 
1594 et seq. 
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ary 1919 (R.G.B. p. 100), were combined in an Order of 3 Sep¬ 
tember 1919 (R.G.B. p. 500) and this in its turn was drafted into 
an Order of 12 November 1920 (R.G.B. p. 218) on the engagement 
and dismissal of workers and salaried employees during the period 
of economic demobilisation. This provided first of all for the 
possibility of making awards binding in individual disputes (con¬ 
cerning engagement and dismissal) in which arbitration was then 
possible. Declarations that awards in collective disputes were 
binding were recognised as permissible by the majority of jurists 
and allowed in practice, but were the object of heated argument 
The Demobilisation Commissioners were competent to issue such 
declarations. 

The draft Order, too, provided for a declaration that an award 
is binding, for its authors considered that, in the light of experience, 
the existing machinery should not be abolished, but rendered 
more exact and reliable. Such a provision was not expected to 
endanger conciliation ; on the contrary, it was imagined that the 
very possibility of such a declaration would make the parties all 
the more ready to utilise the chances of conciliation offered them. 
Nevertheless, great restraint was to be used in its application ; 
an award was only to be declared binding if it seemed, after due 
consideration of the claims of each side, to be just, and if its 
enforcement was indicated by the needs of the general economic 
system 

The possibility of issuing binding awards was retained in the 
Order at present in force. “ This method and its efficiency have 
been the subject of no little argument during recent years ; but 
there is probably general agreement that for the immediate present 
— the Order is not intended to be permanent — this, the economic 
and social system’s last line of defence, cannot be surrendered. 
But, as hitherto, the State should only use such extensive means 
of compulsion if an award is just, and if its enforcement will be to 
the economic and social advantage of the undertaking or occu¬ 
pation ” 

The Order accords with these principles, and lays down (C.O., 
section 1, subsection 6) that a declaration that an award is binding 
shall only be given if these conditions have been fulfilled. One 


^ Entacheidungen des Reichsgerichts in Zivilsachen, Vol. 104, p. 171, and the 
decision in the Reichaarheitahlatiy 1924, Official Part, pp. 369 et seq. 

* Preamble to the draft Order, p. 65. 

» Principles issued by the Federal Minister of Labour, Reichsarbeitsblatt, 1923, 
pp. 737 et seq. 
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or both parties must have rejected a valid award given either by 
an official or voluntarily accepted conciliation body (specified in a 
collective agreement or other undertaking between the parties) ; 
the content of the award may be a draft collective contract or 
works agreement, and may deal with conditions of employment 
or with the legal relations between the parties. There is of course 
no occasion for a “ declaration ” if both parties accept the award, 
nor can one be made until the award has been explicitly rejected 
or the statutory interval has elapsed without answer (A.O., 
section 22). Further, all the former conditions mentioned above in 
respect of the procedure before the award must also be fulfilled, 
and in particular the jiarties must still have full competence 
as such at the time of the “ declaration 

The use of this means of compulsion was contemplated in 
exceptional cases only. In principle, parties have complete freedom 
of coidract (cf. Article 152 of the Federal Constitution) ; tlie first 
object of conciliation is agreement, and the State is only to intervene 
if the public interest requires it to do so — i.e. if the award is 
just and its enforcement economically and socially necessary. It 
was formerly the practice to regard such interests as implicated 
only if the general industrial system was in danger of suffering 
from the continuation of a strike or lock-out h Under the present 
system, public interest is defined more widely, and extends to both 
the economic and the social sphere ; the general economic system 
need no longer be affected ; it is enough for the interests of a single 
industry to be endangered However, such danger must be estab¬ 
lished without a shadow of doubt, and, as the Federal Minister 
of Labour has often pointed out, such “ declar itions ” can therefore 
be made only in certain very special conditions. The introduction 
of declarations that awards are binding can only be as successful 
as is hoped if such State compulsion is the rare exception ; and 
industrial circles must grow accustomed to regard it as such , . ^ 

They have nevertheless been frequently used in practice. 

A “ declaration ” may be limited to certain disputed points if 


^ Fodoral Ministor of Labour’s Guiding Princij^les for Conciliation Procedure, 
II, No. 1, Reichsarhcitshlatt, 1920, p. 182. 

“ Federal Minister of Labour’s decision of 3 March 1924, Reichsarheitsblatt, 1924, 
p. 107. Cf. also Dersch, op. cit., p. 265. 

^ Circular issued by the Federal Minister of Labour to conciliators on 30 January 
1924. ReichmrbeiUthlatly 1924, Official Part, p. 127. The Minister then expressed 
his disapproval of the fact that it had in his experience become almost a rule for 
one party to claim that the award should be declared binding if the other rejected 
it, even in eases where not even the parties could imagine that the public interest 
required State intervention and enforcement. 
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these are not logically connected with the others. If they are so 
connected, previous agreement by the parties is required before 
such limitation may be made. The same applies to the alteration 
of an award in the process of declaring it binding (A.O., sec¬ 
tion 25). 

A conciliator is competent to declare binding the awards of 
conciliation committees within his district or only slightly exceed¬ 
ing it ; other awards of the conciliation committees and those 
of the conciliators can be made binding only by the Federal 
Minister of Labour. Both Minister and conciliators })erj’orm this 
duty without assessors. 

Proceedings should be instituted only by a public authority 
ex officio if the general interest demands it (A.O., section 23). As 
a rule, therefore, x>rocecdings are opened and a declaration ” 
made on the initiative of a party which has accepted the award 
and is thus itself prepared for (conciliation. If both parties reject 
the award, proceedings can only be opened by the State in the 
conditions described above. No special form or timelimit is provided 
for an application for such a proceeding. 

The first object of this ])ro(cedure is once again to inducce the 
parties to agree. The competent authority has to hear the parties 
with this object in view, or may delegate the function to some 
other body. This expression oi views should be oral, circumstances 
permitting, but need not be so (A.O., section 24). If desirable, 
the competent authorit}^ may undertake further investigation into 
the facts of the (case, and has the same powers to this end as 
the institution in the original conciliation proceedings. If the 
negotiations are unsuccessful, and all the necessary conditions 
are fulfilled, the award is declared binding. The declaration should 
be made in writing and sent to the parties (A.O., section 25) ; 
the Decree docs not contain any provision as to the obligation 
to give reasons for the decisions ; it is not subject to appeal. If 
the competent authority refuses to issue such a declaration, the 
proceedings are closed. The only resort is then to open new 
proceedings, but the limitations mentioned above (A.O., section 12, 
subsection 3) also apply here. 

The declaration that the award is binding replaces its acceptance 
by the parties (C.O., section 1, subsection 6, para. 3). It is, like 
the award itself, an administrative measure taken by the State, 
and creates a new legal jjosition in a form binding on the parties 


^ Its legal nature is disputed. 
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It therefore amounts to a compulsory agreement (either collective 
contract or works agreement) which has the same force and legal 
validity as a freely concluded agreement. It lays down the conditions 
of employment to be included in any individual contracts made 
under it. The parties are not, however, bound to conclude such 
individual contracts of omplo 3 nnent if they prefer not to do so. 

The Enfokcement of the Awaed 

Once the proceedings are finished and a collective agreement 
has been concluded, the dispute is over as far as legal theory is 
concerned ; but experience has shown that this is not always the 
case in i)ractice, for the dissatisfied party frequently attempts to 
have its way by other means. Various questions are thus raised — 
whether new conciliation proceedings may be opened, whether 
the case may be brought before the courts of law, and what powers 
the party which desires to sec the award enforced has against the 
recalcitrant party ^ 

As has been said, there is no legal remedy against awards, the 
right of complaint open to parties during the proceedings not 
applying to the contents of decisions. A further question of the 
same nature concerns the power of the authority itself to alter 
these decisions apart from any claim made by a party. Clerical, 
mathematical and similar obvious errors may be corrected at any 
time, but in other cases the following distinctions are made : 

A non-binding decision may be altered if fresh proceedings are 
instituted ; but the possibility is limited by the fact that, as has 
been mentioned, such proceedings may not be instituted without 
the consent of all the parties, or unless public interest demands 
it (A.O., section 12, subsection 3). If the circumstances of the 
case have changed, the parties have an unlimited right to fresh 
proceedings. But if one party has already put in a claim for a 
declaration that an award is binding, the conciliation authority 
cannot act further without infringing the rights of that party ; in 
such circumstances, therefore, the award cannot be altered. 

Awards which, through acceptance, legal provision (Works 
Councils Act, sections 75 and 80) or “ declaration ”, are binding, 
cannot be altered, for they create direct rights, and it is a recognised 
principle of public law that an administrative decision cannot be 

^ Cf. Dersch : Kommentarf pp. 223 et seq., and Neue Zeitschrijt fUr Arbeiterecht, 
1923, pp. 273 et seq., 409 et seq., 481 et seq. 
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altered by the authority which uttered it if rights have already been 
created by it. 

The above covers the power of a conciliation authority to alter 
decisions which it has itself issued ; the distinction between this 
and the extent to which other conciliation authorities are bound 
by such decisions must not bo forgotten. Awards which are 
binding, or have been declared so, and which create concrete 
rights, must be respected by other conciliation bodies in exactly 
the same way as all other existing collective agreements or contracts. 

A further question concerns the extent to which other public 
authorities, and in particular the courts of law, are bound by 
awards and declarations 

The civil and labour courts have often to answer these questions. 
In doing so, they must remember that binding awards create 
rights by which the courts themselves are bound. For this reason, 
they may question neither the accuracy and justice of the award 
nor the accuracy and necessity of the declaration To this 
extent the courts, like other authorities, must respect those admi¬ 
nistrative decisions. But it is not as easy to decide whether such 
decisions have any legal force. Only if the answer is in the affir¬ 
mative can the courts be bound by them ; if not, they have as 
little force as a voluntary collective agreement which is legally 
invalid. The courts may thus, in the absence of definite legislative 
provisions on the subject, enquire into the legal validity of awards 
and of declarations that they are binding. 

An award or “ declaration ” is rendered null and void by 
contravention of important regulations concerning the conditions 
to be fulfilled before proceedings should be opened, the rules of 
procedure and the contents of the decision itself. 

In the first case, decisions arc invalid if for instance, the dispute 
was not legally adjustable because no collective agreement was to 
be concluded ; if neither of the parties was present or correctly 
represented ; or if a party withdrew between the award and the 
declaration ”. Cases have also arisen in which successful pleas 
of non-competence have been made — for instance, when a conci¬ 
liation body has been named in a collective agreement and the 
official institution has nevertheless intervened, or when the latter 
was not competent, because of the nature of the dispute or the 
locality in which it took place 


^ Dersch, op. ci^.,p. 238 ; Fultow-Joachim, op. cit., p. 146; the Federal Court 
decisions of 8 July 1924 {Reichsarbeitshlattf 1924, pp. 358 et seq.) and 10 Oct. 1924 
(Juristiache Wochenschrift, 1925, p. 226). 
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Again, the decisions are invalid if the procedure has not been 
correct — for instance, if a decision is made before one of the 
parties has been heard or if a party does not attend or is not 
summoned and an award is given ^ ; if the conciliation court was 
wrongly constituted, has no independent chairman, or was not 
composed of equal numbers of employers’ and workers’ assessors ; 
if more or less than two assessors (from each side) sat on the conci¬ 
liation committee without the parties’ consent ; or if the chairman 
gave an award against the opinion of the asvsessors On the 
other hand, decisions made with the assistance of disqualified or 
challenged assessors, or by a conciliation court which is not compe¬ 
tent according to the internal organisation of the system, are not 
invalid. 

Finally, a decision is invalid if its content is not in accordance 
with the law — for instance, if it infringes an existing collective 
agreement 

A regulation which concerns “ declarations '' only is that they 
must be based on valid awards, for they merely take the place of 
acceptance by the parties. If a decision is null and void, so is a 
declaration that it is binding 

If the court rules that a decision is invalid, the position is the 
same as if no proceedings had taken place, and there is no obstacle 
to the institution* of fresh proceedings. 

If one party accepts an award and the other refuses to carry 
it out, the means of enforcement at the disposal of the former 
belong to collective contract law and cannot be considered here. 
It need only be mentioned that the recalcitrant party is guilty of 
breach of contract and can be sued before the labour court for 
damages, and that an employer or worker can, by application to 
the same court, obtain enforcement of the terms of a contract of 
employment based on a binding award (and therefore on a collective 
agreement). 


^ Of. Flatow-Joachim, op. clt.y p. 146. 

- Cf. also p. 262. Tlio Federal Labour Court, however, lias laid down that this is 
to be understood from the award itself. Cf. also the Federal Labour Court’s judg¬ 
ment of 24 April 1929 {Amtliche Sammlimgy Vol. 4, p. 81) ; International Survey 
of Legal Decisions on Labour LaWy 1929, Germany, No. 24. 

® Cf. above p. 251 and tho Federal Labour Court’s judgment of 2 Feb. 1929 
{Amtliche Sanwilung, Vol. 3, p. 231) ; International Survey of Legal Decisions on 
Labour Law, 1929, Germany, No. 16. 

* Cf. I he Federal Court’s judgment of 7 March 1922 {Juristische W ochenschrijt, 
1922, pp. 1719 ot seq.), and the judgment of 8 July 1924 cited above. 
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DEVELOPMENT OF CONCILIATION AND AEBITEATION DDEING 
THE YEAES 1924 TO 1930 ^ 

II 


Year 

Nuniher of requests 
to declare binding 
the awards settled 

Total number of reiiuests 
to declare binding the awards 

By 

permanent 

concilia¬ 

tors 

Ry the 
minister 
of the 
Reich 

For which 
an award 
was 

arrived at 

Which 

were 

declared 

binding 

Which 

were 

rejected 

t 

2 

.3 

4 

5 

6 

1924 . 

3,193 

366 

1,365 

839 

1,070 

1925 . 

2,965 

241 

1,372 

707 

1,127 

1926 . 

1,022 

116 

480 

315 

343 

1927 . 

1,722 

183 

936 

540 

429 

1928 . 

1,656 

168 

901 

434 

479 

1929 . 

1,385 

96 

814 

274 

393 

1930 . 

746 

81 

385 

205 

236 


INDUSTEIAL DISPUTES IN GEEMANY * 

I 


Year 

Nunit 

Industrial 

disputes 

)er of 

Undertakings 

Maximum 
number 
of workers 
simultanously 
aiTected by 
strikes and 
lock-outs * 

Number 
of working 
days lost 
by workers 
alTcctcd by 
strikes and 
lock-outs * 

Average 
number of 
working days 
lost through 
each worker 
affected by 
strikes and 
lock-outs 

Exclusive of industrial movements of a political caracler 

1920 

4,392 

48,288 

1,561,735 

17,702,800 

11 

1921 

4,788 

57,758 

1,540,351 

26,316,390 

17 

1922 

.5,201 

52,783 

1,969,263 

28,894,434 

16 

19232 

(2,162) 

(28,106) 

(1,769,386) 

(14,138,821) 

(B) 

1924 

2,012 

29,218 

1,634,317 

36,023,143 

22 

1925 

1,766 

25,214 

758,071 

16,856,866 

22 

1926 

383 

2,949 

99,227 

1,271,884 

13 

1927 

871 

10,480 

493,680 

6,936,006 

12 

1028 

763 

8,082 

723,415 

19,481,258 

27 

1929 

441 

8,606 

223,878 

4,372,907 

20 

1930 

366 

3,507 

213,931 

3,816,971 

18 

1931 

497 

i 

1 

4,994 

177,643 

i 

1,990,000 

1 

— 


• Exclusive of forced unemployed. 

• Incomplete figures (figures for the Rhinelands and Westphalia are missing as a result 
of occupation of the Ruhr district). 

• Provisional figiu-es, cf. ReichsarhciishlatU 1932 (II), p. 138. 


^ Cf. ReichaarheUablatt, 1931 (II, pp. 372, 373). 

a ReichsarbeUablaU, 1930 (II), pp. 178,179; 1931 (II), p. 179; 1932 (II), pp. 78, 79. 
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II 


Number 
of industrial 
disputes 


Number of 


Number 
of working 
days lost 
by each 
worker 
alTected by 
strikes or 
lock-outs 

Number 
of workers 
affected by 
strikes or 
lock-outs in 
the interes¬ 
ted under¬ 
takings 

Under¬ 

takings 

Disputes 

Workmen 
affected 
by strikes 
or 

lock-outs 

Days 
of work 
lost * 


192() . 

339 

2,100 

60,369 

869,297 

14 

28 


1927 . 

759 

8,114 

232,704 

2,91.5,815 

13 

29 

Strikes ^ 

1928 . 

091 

.5,072 

328,529 

8,519,713 

26 

58 

.1929 . 

431 

7,879 

150,745 

1,852,370 

12 

19 


1930 . 

345 

3,241 

208,444 

.3,602,222 

17 

64 


1031 


— 

135.983 

558,81 7 

— 

— 


1920 . 

44 

789 

44,342 

456,012 

10 

56 


1927 . 

112 

2,336 

270,513 

3,097,883 

11 

116 

Lock-outs 

1928 . 

72 

2,410 

451,862 

11,768,498 

26 

187 


1929 . 

19 

928 

84,798 

2,637,.500 

31 

90 


1930 . 

29 

269 

16,.539 

333,955 

20 

61 


1931 1 

— 


1 41,660 

i: 0,190 




* Inclu.sive of forced of uncniploycd. 

Accouiil is not taken of political strikes. 

® Provisional fi{^ures, cf. lieiehsarboitsbhiU^ P.Kili (II), p. l.'kS. 


§ 4. — Summary 

It is cfharaoteristic of the German system, first that con¬ 
ciliation and arbitration proceedings are combined, and secondly 
that these proceedings are distinct from declarations that awards 
are binding. The German system is not one of compulsory con¬ 
ciliation in the sense that every collective dispute is subject to it. 
A party is free to decide whether it will bring a dispute before the 
conciliation authorities or have recourse to an open conflict. But 
once a dispute has been brought before an authority, there can be 
no withdrawal. Strikes and lock-outs are not prohibited during 
the proceedings, but there are certain restrictions, which have 
been described above. It is, therefore, possible for conciliation 
proceedings to be instituted ex officio against the will of the parties, 
and this State intervention is required in the case of disputes in 
public utility undertakings. As a rule, however, a strike or lock-out 
begun during proceedings is not an infringement of the law until 
an award has been accepted by the parties or declared binding. 
Such action is then equivalent to breach of contract. 

The German system thus hinges on the declaration that an 
award is binding, which has therefore borne the brunt of discussion 
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and criticism. The most important charges brought against it are 
that the parties rely upon it and so evade responsibility for their 
actions, while the State, on whose shoulders this responsibility 
falls, cannot be sufficiently informed of economic conditions and is 
guided mainly by political considerations. It is not surprising 
that the principal opponents of the declaration ” are to be found 
among the employers ; they do not, in their official expressions of 
opinion, attack either conciliation itself or the possibih'ty of a 
declaration, in particularly important cases, that an award is 
binding ; they limit their hostility to the too common use of such 
declarations. A proposal for an amendment of the Conciliation 
Order, published by the Federation of German Employers’ Asso¬ 
ciations in April 1929, gives this point of view its clearest expression. 
It describes conciliation simply as the maintenance of industrial 
peace by assistance in the settlement of collective disputes con¬ 
cerning conditions of employment, and emphasises the predominant 
importance of voluntary conciliation between the parties. Its 
proposals run as follows : 

State institutions should be able to intervene only on the 
application of both parties, if no other institution has previously 
been agreed on by them, or ex o^io if the interests of the country 
require it. 

Awards should be made by simple majority of votes, and be 
accompanied by a written statement of the considerations which 
led to it. 

A declaration that an award is binding should be possible, but 
only in certain narrowly defined cases, namely ; (1) in collective 
disputes in undertakings of vital importance, (2) in collective 
disputes which have such a serious effect on German national 
economic life that the existence of the general public is in danger. 
“ Undertakings of vital importance ” should be more clearly defined 
in a Federal order, to be issued in agreement with the Federal 
Council and the industrial associations of employers and workers 
concerned. In particular, necessary work connected with agriculture 
(sowing, cultivation, harvest and cattle-rearing) should be so 
described. 

A Federal arbitration body should be competent to declare 
awards binding, and should deal with cases on application by the 
parties or on instructions from the Federal Government. It should 
comprise a chairman, armed with judicial independence and the 
rights of a public official, several impartial persons without the 
right to vote, and employers ’ and workers ’ assessors in equal 
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numbers. A two-thirds majority should be necessary for all its 
decisions. 

On the workers’ side, the free trade unions expressed disapproval 
of compulsory conciliation, in particular as part of any definitive 
settlement, when the Concihation Order was introduced, for they 
were not prepared to surrender the right to strike as a final 
weapon ^; but the existing system is now accepted by all trade 
unions of every type, if only for the moment 

In 1929 the Federal Minister of Labour summoned the repre¬ 
sentatives of employers’ and workers’ associations to discuss a new 
concihation system, but the meeting did not lead to any practical 
results. Since that time the whole question has fallen into the 
background in face of the more urgent problem of unemployment. 


SUPPLEMENTARY NOTE 

After the expiry on 31 July 1931 of the Order mentioned 
above ® for the settlement of disputes of public importance sub¬ 
mitted to conciliation and arbitration procedure, the Federal 
Government was compelled, for the purpose of settling the next 
serious dispute in the Ruhr coal mines, to issue on 27 September 
1931 ^ a new Order embodying the same provisions and valid 
until 10 October 1931. 

In the same connection another Order was issued on 30 Sep¬ 
tember 1931, ® which includes the important provision that in 
confirming the binding force of arbitration awards issued in virtue 
of the Order of 27 September 1931 the Federal Minister of Labour 
may, contrary to the law in force, alter the period of validity 
of the settlement proposed by the arbitration award without 
the consent of the parties concerned. Since this last Order applies 
only to arbitration awards issued in virtue of the Order of 27 
September 1931, which is not at present in force, the Order of 
30 September is also without validity for the time Ijeing. Both 
Orders make it evident that in a particularly serious case it was 

^ Decision of the General Federation of German Trade Unions of 18 March 
1924, Oewerkschaftszeitungt 1924, pp. 92 et seq. and p. 333. 

2 Cf. speeches by Norpel, Otte, Roessiqeb, Brost, Schweitzer, Schuckert 
at the Eleventh Congress of the Association for Social Reform. 

3 See above, p. 263. 

* Legislative Series^ 1931, Ger. 8A. 

5 Ibid., 1931, Ger. 8B. 
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considered necessary in the interests of the community to go 
beyond the possibilities of State intervention provided imder the 
general conciliation and arbitration regulations of 30 October 
1923. 

Finally, new and very responsible tasks have devolved on 
the German conciliation and arbitration authorities as a result 
of the labour clauses of the fourth Emergency Decree issued by 
the Federal President on 8 December 1931 ^ for the safeguarding 
of industry and the national finances and the preservation of 
civil peace. This Decree aimed at reducing all wage rates fixed 
by collective agreement from the level current on the day on which 
the Decree was published (9 December 1931) to the level of 10 
January 1927, with effect from 1 January 1932. 

The parties to the agreement were to fix the new wage or 
salary rates prescribed by the Decree in a written annex to the 
collective agreement before 19 December 1931. Tn the event 
of failure to reach agreement, they must inform the competent 
conciliation officer for the district, or, if the collective agreement 
extended beyond the jurisdiction of one conciliation officer, the 
Federal Minister of Labour, who in this case would appoint a 
special conciliator. Unless the parties agreed upon a settlement 
in the meanwhile, the conciliator would then fix the wage or salary 
scales with binding force, in accordance with the principles men¬ 
tioned above. Tn so doing, he might make suitable allowance 
for any alterations in the wage or salary system that had taken 
place since the conclusion of the agreements current on 10 January 
1927 ; and he was also empowered, where no collective agreements 
existed on 10 January 1927, to increase or decrease the standard 
rate of reduction of 10 or 15 per cent, if he considered this to be 
unavoidable on social and economic grounds in view of the general 
level of wages and salaries on 10 January 1927. Finally, he also 
had the right to alter any of the clauses of collective agreements 
between the parties (wage agreements, covering agreements and 
others) that in his opinion were connected with wages and salaries, 
in the same way as the parties themselves. In order to secure 
a period of tranquillity, the Emergency Decree prescribed that 
the validity of the collective agreements with the reduced wage 
and salary rates should be prolonged until 30 April 1932. The 
conciliator might at his own discretion prolong their validity 
for any further period up to 30 September 1932. 


Legislative Series, 1931, Ger. 9. 
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BTBLIOGUAPHY 

Tlioro is an abundance of literature relating to conciliation and arbitration law. 
Only the most important publications can be mentioned here, but particulars of 
other works will bo founrl in the aystornatic surveys listed below. 

1. Systematic Siij^vkys and General Treatises 

Bielsciiowsky, Krnst. Die sozlalen und okonotnischen Grundlagen des modernen 
yeivcrblichen SeJilichfungsivcsens und seine Bedeiitung fur die Ldsunff der sozialen 
Fruge. Berlin, 1921. 

Ft.atow. Grutuhuf/e des SrJdichf/ungsu^eseus. Berlin, 1923. 

Kreytag. Die sozialpoiitische Scldichtung. Leipzig, 1930. 

Gror. Deutsches Arbeitsrcchf, pp. 107 et seq. Breslau, 1924. 

Herscuel. Grundfragen der Scldichtung im Lichtc der Rechtmvissenschajt. 
T^erlin, 1931. 

HuENTf;s(’if mtd-Grossk’H, (^eu>ig and I^ohr. Zfnangsscltiedsspruch und Schlich- 
tiniifsu'pscn. Piacher, Jena, 1929. 

HlLfeck-Nipperdey. Lehrbueh des Arhcitsrechts, 1st and 2nd editions, Vol. 11, 
pp. 3()2 et seq. Bonaheimer, Mannheim. 

Kaskel-Dersch. ArbeAtsrecht. 4th edition, pp. 399 et seq. Berlin, 1932. 
Letz-Hufhter. Grundverhditnisse des Arbeifsrechts, pp. 104 et seq. Berlin, 

1928. 

Martin. Das Schliehtungswesen in der modernen Wirtschajt. Fiselier, Jena, 

1929. 

Nonnenmann. Die Mittel zur Krforschung con Tatsachen itn Schliehtungswesen. 
Berlin, 1931. 

StmiNDiaoR. Werdende Rcchtc. Betrachtung iiber Strdtigkeiten und Streiterledi- 
gung itn Volkerrechf und ArbeAtsrecht^ in Festgahe fur F/ciner. Mohr, Tfibingen, 
1927. 

SivzHEfMER. Grundzuge des Arbeifsrechts. 2nd edition, pp. 299 et seq. Fischer, 
Jena, 1927. 

Voigt, Andreas. D<is Scldichtungswe.sen <ds volkswirtschajtliches Problem. 
Beyer, Langensalza, 1928. 

Weddigen. Einigungs- und Schiejlsgrundsatz. Schriften des Vereins fiir 
Sozialpolitik, Vol. 179. 

Die Reform des Schlichtungswesens : Borieht iiber die Verhandlungen der 
11 Hauptversainmlung dor Gesellschaft fiir Sozialo Reform, 1930. 

TT. Commentaries on the Conciliation and Arbitration Order 

Derscft. 2nd edition. Benshoimer, Mannheim, 1925. 

Flatow-Joachim. Springer, Berlin, 1924. 

Mehlich. 1924. 

Pick-Weigert. 1924. 

Sitzler-Gassner. 1924. 

Wolblino-Riese. 1924. 

III. Essays on Conciliation and Arbitration Law 

Brauweiler. In Der Arheitgeber^ 1929, pp. 55 et seq. 

Erdmann. Ibid.., pp. 58 et seq. 

Grauert. In Magazin der WirtachafG 1930, Nos. 7, 9. 
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NdRPEL. “ Zur Kritik des Sohlichtungswesens ” in Arheitsrecht und Scklichtungt 
Nos. 10, 11. 

PoTTHOFF. “ Die Zukunft des Sohlichtungswesens ” in Arbeitarecht, 1929, 
column 1. 

SiTZLER. In Neue Zeitachrijt fiXr Arbeitsrecht, 1930, pp. 1 et seq. 

Tarnow. In Magazin der Wirtachaft, 1930, No. 8. 

WissELL. Ibid., 1929, Vol. III. 

ZiMMERMANN. In Kdlnev sozialpolitische Vierteljahreaschrijtt 1922, Nos. II 
and III. 


Articles on conciliation and arbitration law and related problems appear in 
the principal German periodicals dealing with social affairs and labour lav\', 
including the following : 

Daa Arbeitsrecht^ Arbeitsrecht und Schlichtungy Reichaarbeitablatt, Soziale Praxis 
Kolner aozial-politiache Vierteljahreaachrift, die Arbeit^ OewerkachaftaarchiVy der 
Arbeitgebery der Kaujmann in Wirtachnjt und Rechty Materialbldtter fiir Wirtschajt 
und Sozialpolitik. 




FREE CITY OF DANZIG 


In accordance with Article 104 of the Treaty of Versailles, 
the Free City of Danzig with adjacent territory forms a Customs 
Union with Poland. Moreover, a treaty concluded in 1921 includes 
the territory of Danzig within the Pohsh system of economic 
administration. The Free City of Danzig is placed under the 
supervision of a High Commissioner appointed by the League 
of Nations. It has a Diet (Volkstag) and a Senate elected for 
four years. 

At the beginning of 1928 the total population of the Free 
City was 390,000, and that of the capital 280,000. The territory 
has 320 communes, most of them rural. 

The voluntary settlement of collective labour disputes forms 
the subject of a Conciliation Act of 4 February 1930^ and an Order 
of 4 March 1930 2. The more important provisions of the Act 
are taken from the German Conciliation Order of 30 October 1923^ 
with some minor alterations necessitated by the special economic 
and administrative conditions of the Danzig territory. 

In the first place the Act provides for the institution of a 
Conciliation Committee with its headquarters at Danzig, con¬ 
sisting of an impartial chairman (un'parteiischer Vorsitzende), 
a number of assessors representing employers and an equal number 
representing workers. They are appointed for three years. The 
members of the Committee are appointed by the Senate, after 
consultation with the economic associations of employers and 
workers. The choice of assessors must provide for equitable 
representation of the different districts and trades. The Senate 
may even set up special boards for trades in which, by reason 
of special conditions or the frequent occurrence of disputes, such 
action may seem advisable. Detailed provisions define the pro¬ 
cedure governing the appointment of assessors, who must be 
citizens of Danzig and have attained the age of twenty-five years. 


^ Legislative Series^ 1930, Daixz. 1. 

® Oesetzhlatt fUr die Freie 8tadt Danzig^ 1930, No. 6 and No. 8. 
* Legislative Series, 1923, Qer. 6. 
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Persons who refuse without sufficient reason to serve are liable 
to a fine. 

Under the Act the Senate must appoint special conciliators 
if so requested by the parties. 

Conciliation committees and conciliators take action at the 
request of one of the parties or on their own initiative. They 
endeavour to bring about the conclusion of a collective agreement, 
and if they fail the matter is discussed before the Arbitration 
Board. The Act, moreover, sets up a higher body for mediation, 
the Arbitration Board (Schlichtungskammer), consisting, according 
to circumstances, of the chairman of the Conciliation Committee, 
together with two assessors representing employers and two 
representing workers, or of the conciliator with an equal number 
of assessors for employers and workers. The Board in its turn 
endeavours to bring about an agreement between the parties ; 
if it succeeds, a report is drawn up and signed by the parties. 
If no agreement between the parties is reached before the Arbi¬ 
tration Board, it takes a decision by an ordinary majority vote 
and delivers an award, which must be signed by the chairman 
and coinniunicated to the parties for their acceptance. 

Under certain conditions, when a dispute involves impor¬ 
tant economic and social interests, an arbitration award that has 
not been accepted by the two parties may be declared binding 
under the Act. 



AUSTRIA 


§ 1. — Ecoiioinie Background and Development 

The territory of the Austrian Federal Republic*, as fixed by 
the Treaty of St. Germain-en-Laye of 10 September 1919, covers 
an area of 83,833 square kilometres and has a pox>ulation of six 
and a half million (97 i)er cent.) Germans and 200,000 (3 per cent.) 
Slovenes, (Jzechs, (Croats and Hungarians. 

Austria is a highly industrialised country. According to the 
census of 1920, about 900,000 (13 per cent.) of its inhabitants 
were emx)loyed in subordinate positions in trade and industry. 
If, as experience justifies, it is calculated that on an average 
every subordinate worker has to support two dependants, it is 
evident that the provisions of labour legislation governing economic, 
health, and social conditions are of vital importance to 40 per 
cent, of the total population of Austria. 

Since the war, the trade union movement in Austria has made 
tremendous progress. At the end of 1928, the membership of the 
“free” (Social Democratic) trade unions was 7(36,168 (598,699 men 
and 167,469 women), that of the Christian trade unions 100,087 and 
that of the Nationalist trade unions (1927) 47,877. The membership 
of the latter is largely recruited from among salaried employees ; 
the employees in transport and communication services, for in¬ 
stance, belong for the most to these unions (51 per cent.). 

The conditions of employment of nearly all Austrian workers 
and salaried employees, with the exception of agricultural workers, 
are regulated by collective agreements. This is unreservedly 
the case in all the more important branches of industry. The 
number of workers and employees covered by collective agreements 
exceeds the membership of the trade miions. 

This fact is primarily attributable to the existence of what 
are called “general rules” (Satzungen). This term signifies 
a collective agreement which the conciliation board, at the request 
of a trade association or a public authority, has declared binding 
in respect of all conditions of employment substantially the same 
as those regulated by the collective agreement concerned. 
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According to the amendments to the Act of 18 December 
1919, on the establishment of conciliation boards and on collective 
agreements, contained in the so-called Anti-Terror ” Act of 
5 April 1930^, all workers employed in the undertaking of an 
employer who is a party to a collective agreement are subject 
to the provisions of this agreement even if they themselves are 
not parties to it. The works council, however, has the right to 
raise an objection to this extension of the scope of the agreement. 

Before the war, all disputes arising between employers and 
workers out of conditions of emplo 3 mient were settled by the 
courts, primarily by the industrial courts In the case of agri¬ 
cultural and forestry workers, the administrative authorities 
were also competent under certain circumstances. There was no 
machinery for conciliation and arbitration. As, however, conditions 
were progressively altered in favour of the workers by the immense 
transformation wrought in Austrian economic life by the war, 
and as the progressive increase of military dictatorship in industry 
transformed the free contract of employment more and more into 
a compulsory relationship, demands were put forward more and 
more insistently in labour circles for the establishment of a body 
competent to hear complaints. As early as March 1916, the 
Austrian Metal Workers' Federation had submitted a petition 
to the Ministry of War demanding the institution cf such a body. 
At the end of July in the same year, an appeal committee for 
Lower Austria was set up in Vienna with the consent of the 
Minister of War. But this was quite inadequate sensibly to improve 
conditions which were already becoming intolerable, since the 
territorial jurisdiction of the committee was too limited. 

In November 1916, the first German-Austrian Labom Confer¬ 
ence was held in Vienna. The most important point in the unanim¬ 
ously adopted resolution was a demand for the institution of 
appeal committees and wage boards. After lengthy negotiations, 
these were finally set up by the Imperial Decree of 18 March 
1917 respecting the regulation of wages and conditions of 
employment in undertakings of military importance The 
greatest and, in consideration of war-time circumstances, the 
most important respect in which this Decree marked an advance 
on the appeal committees mentioned above was that the boards 


^ LegialaHve Series, 1930, Aust. 1. 

‘ Industrial courts have existed since 1869 and were originally more in the 
nature of arbitration courts. Recourse to them was voluntary. Since 1884, 
however, the jurisdiction of the industrial courts has been .compulsory. 
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were entitled to issue binding decisions, applicable to both parties, 
employers and workers alike. In practice, although the appeal 
committees frequently issued decisions favourable to the workers, 
their activity naturally often gave rise to disappointment, and 
they never succeeded in obtaining the workers’ confidence. 

At the beginning of November 1918, the German-Austrian 
National Assembly, on the proposal of its Executive Committee, 
adopted a programme worked out by a committee consisting 
of three workers’ and three employers’ representatives, which 
included a demand for the establishment of conciliation boards 
to replace the appeal committees, which were to lapse at the end 
of the war. By an Administrative Instruction of 4 November 
1918, the German-Austrian National Council provided that during 
the period of transition to normal industrial conditions the appeal 
committees should assume the functions of conciliation committees. 
Their competence was extended considerably beyond that of 
the original appeal committees, which had dealt only with workers 
covered by the war Emergency Act. In principle, it extended 
to all industries, trades undertakings under State monopoly, 
mines, railways and shipping undertakings, the periodical press 
and home work. The military chairmen of the appeal committees 
were replaced by judges nominated by the Minister of Justice. 

Although, on the one hand, the sphere of action of the concili¬ 
ation boards was much wider than that of the appeal committees, 
their efficacy was limited by the fact that they lacked all powers 
of coercion. Acceptance of their awards by the parties was volun¬ 
tary, and there were no means of compelling them to submit to 
the decision. 

The Order issued for the transition period was replaced by 
the Act of 18 December 1919 respecting collective agreements 
and conciliation boards ^ mentioned above, which established the 
conciliation boards that had evolved out of the military appeal 
committees on a new basis. The scope of their jurisdiction was 
extended. During the transition period the conciliation boards 
had been set up only for the settlement of disputes arising out 
of conditions of employment They were now invested with 

^ In Austrian parlance the term “ trade *’ (Oewerhe) is used to describe small 
industries, while “ industry ” (Industrie) signifies the large-scale transforming 
industries. 

^ Legislative Series, 1920, Aust. 22. 

* By these collective disputes arising out of conditions of employment was 
meant disputes about interests, and, in particular, disputes arising in connection 
with the conclusion or renewal of collective agreements. 
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judicial powers as well, and are therefore competent to settle 
disputes arising in connection with the functions of works councils ; 
to act as wage boards, since at the request of a public authority 
or of one of the parties they have to assist in the conclusion or 
alteration of wage agreements (section 12), or to initiate proceed¬ 
ings in disputes arising out of the interpretation of a collective 
agreement (section 15, subsection 1). In the two latter cases, 
therefore, the chairman may not intervene ex officio at his own 
discretion, as he may for the settlement of collective labour 
disputes (Part II of the Act). Further, it is the duty of the con¬ 
ciliation boards to register collective agreements and issue the 
so-called general rules, i.e. declare binding, in whole or in part, 
for all conditions of employment substantially the same as those 
governed by the agreement, any collective agreement which has 
acquired predominant importance. 


§ 2. — The System in Force 

Statutory Conciliation and Arbitration Machinery 
Conciliation Boards 

The function of the conciliation boards is, in the first place, 
purely that of mediation and conciliation, similar to the function 
of a justice of the peace. They are administrative and not judicial 
bodies. 

The parties are in no way bound to enter into negotiations 
before the conciliation authorities. At the request of one of the 
parties only, the dispute may at once be submitted to the competent 
court (usually the industrial court) or to an arbitration body, 
in so far as one exists or has been provided for under a collective 
agreement, which takes precedence of the conciliation board in 
every case. 

(a) Competence and Organisation of Conciliation Boards 

There are in Austria twelve conciliation boards, set up by 
Administrative Instructions of the Ministry of Social Affairs. 
The conciliation boards are under the supervision of a Supreme 
Conciliation Board attached to the Federal Ministry of Justice. 

The conciliation boards are competent to settle disputes arising 
out of the conditions of employment and were primarily intended 
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for the settlement of collective disputes. The distinction between 
collective and individual disputes is, however, less sharply drawn 
than in Germany, for instance, in that, as was pointed out in the 
Preamble with which the Government introduced the Conciliation 
Boards Bill, a particular dispute may raise points of principle of 
importance for the future regulation of labour conditions. 

Conditions of employment for the purposes of this Act are as 
follows : 

(1) conditions of employment of assistant workers in accord¬ 
ance with section 73 of the Industrial Code, i.e. without 
distinction of sex or age, assistants (commercial assistants, 
journeymen, waiters, drivers, etc.), factory workers, 
apprentices and workers employed as subordinate assistants 
in trades ; 

(2) conditions of employment in undertakings undei* State 
monopoly (salt, tobacco, fire-arms and explosives), under¬ 
takings for the printing and sale of the periodical press, 
undertakings for public entertainments, and exhibitions, 
and health and curative institutions ; 

(3) conditions of employment in undertakings which are 
excepted from the provisions of the Industrial Code 
because they are not carried on for profit ^ ; 

(4) conditions of employment and service in undertakings 
covered by the Salaried Employees Act of 11 May 1921; 

(5) conditions of employment and service in mining, including 
the works ; 

(6) conditions of employment and service in industries sub¬ 
sidiary to agricultiuc ; 

(7) conditions of employment of drivers of private vehicles 
(Act of 20 December 1928) ; 

(8) conditions of service in undertakings the occupier of 
which is a public corporation, unless they are governed by 
service regulations ; 

(9) conditions of employment of home workers for whom no 
central home work commission exists 


^ E.g. undertaking.s run by local authorities but not with a view to profit. 

2 There are at present seven central home work commissions for the following 
occupations : manufacture of underclothing, clothing, shoes, artificial flowers 
and ornamental feathers, knitted goods, and home weaving, in Vienna, and a 
central home work commission for the knitting industry in Bregenz. 
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In contrast, however to the provisions of the Administrative 
Instruction of 4 November 1918 for the transition period, the 
conciliation boards are not competent to deal with conditions of 
employment in railway and shipping imdertakings 

The members of the conciliation boards are appointed by the 
Minister of Social Affairs. They must comprise an equal number of 
employers’ and workers’ representatives. The trade associations 
concerned are entitled to nominate candidates for appointment 
and must submit their lists within a time limit to be fixed for 
each case. 

The term of office of members and substitute members is three 
years. Refusal to accept office or resignation is allowed only for 
serious reasons Before taking up office, the members of the board 
must solemnly pledge themselves to perform their duties conscien¬ 
tiously and impartially. A member or substitute may be dismissed 
from office if such a change takes place in his occupation that he is 
no longer qualified to protect the interests of the trade group ho 
represents. He may also be dismissed if circumstances arise or 
become known which disqualify him for appointment to judicial 
office or if he is guilty of gross misconduct or persistent neglect of 
his official duties. The chairman and vice-chairman of the concili¬ 
ation board are nominated by the Minister of Justice, in agreement 
with the Minister of Social Affairs, without limit of time and 
subject to recall. Although this is not expressly specified in the 
Act, the person appointed as chairman is always a judge or some 
other legally trained person. 

The conciliation board acts through committees, the number of 
which is fixed by the chairman, who must also nominate the 
chairman of the committee, usually his deputy. Each committee 
must contain an equal number of members and substitutes from 
the employers’ and workers’ panels respectively. The committees 
are set up for particular groups of labour conditions or special ques¬ 
tions under consideration. The chairman may, at his discretion, 
set up special committees elsewhere than at the seat of the con¬ 
ciliation board, which must adopt the same procedure and enjoy 
the same official powers as the conciliation board itself. 

The members and substitutes must belong to the same trade 
group as the parties, or at least to a kindred group. If the number 

^ Under seotion i (d) of the Industrial Courts Act of 1922, such disputes must 
bo submitted to the industricd courts. 

^ A disciplinary fine of up to 200 schillings may be inflicted by the chairman 
on members who neglect their official duties. 
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of employers’ and workers’ representatives on a committee is 
unequal, the extra members of the larger group, in order of age 
beginning with the youngest, are not entitled to vote. The chairman 
votes last. Decisions are taken by an absolute majority. 

(b) Procedure of the Conciliation Boards 

Application for the opening of conciliation proceedings in a 
dispute arising out of conditions of employment may be made by : 

(1) one of the parties concerned (employers or workers). 
If the dispute has arisen for instance, out of the inter¬ 
pretation of a collective agreement, the trade association 
that concluded the agreement is a party ; if, on the other 
hand, the dispute turns on claims under private law of 
individual persons bound by a collective agreement, the 
trade association may demand the initiation of conciliation 
proceedings, but the party is only the person whose 
national interests are affected by the award, and the 
arbitration award can become binding only if it is accepted 
by the person concerned ; 

(2) an authority (e.g. local authorities, police authorities, 
political district authorities, etc.) ; 

(3) the chairman may, at his own discretion, intervene ex 
officio, notably in strikes and lock-outs of considerable 
magnitude, and particularly if, through his own obser¬ 
vation or by some other means (e.g. notification by a 
trade association or announcement in the daily press), 
facts are brought to his notice which make it evident that 
a settlement of wages and conditions of employment is 
desirable or necessary. 

Besides being able to open conciliation procedure on his own 
initiative, the chairman also has the right to refuse his inter¬ 
vention if the dispute is justiciable. This right of refusal lapses, 
however, if both parties declare before opening negotiations that 
they are prepared to accept the award of the conciliation board 

^ The right of the cheiirman to refuse to open proceedings is not affected by 
any clause in a collective agreement designating the conciliation board as the 
competent body to settle by award any disputes arising out of the agreement, 
since, according to prcwjtice, the parties cannot renounce the right to refuse the 
arbitration award by such an agreement. That is to say, a preliminary under¬ 
taking that the award will be accepted can be given only for each particular case 
and not in general at the conclusion of the coUective agreement. 
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The conciliation board must attempt, in the first place, to bring 
about an amicable settlement between the parties by means of a 
compromise. With this object, the chairman of the committee 
may himself institute conciliation proceedings at once, without 
summoning the committee, provided that the parties concerned 
appear ])efore him without a special summons. He may also 
summon the parties to apjiear before him by means of an informal 
invitation. If no settlement is reached before the chairman, or if 
one or both parties fail to attend, proceedings must be opened 
before a committee of the conciliation board. The proceedings are 
held in private. Ether party may attend in company with autho¬ 
rised representatives or may, at his own expense, be represented 
by relations, managers or salaried employees, members of the same 
trade, or authorised representatives of his trade association 

If the proceedings take place before a committee, the chairman 
may also request the assistance of any other persons “ whose 
participation is likely to promote agreement ” If a party, which 
has in principle recognised the competence of the conciliation board 
for the settlement of a dis 2 )ute, fails to attend without valid reason, 
the proceedings must be carried through in his absence, i.e. the 
board must give a decision. If both parties fail to appear, the 
proceedings are suspended. 

The conciliation boards may demand the assistance of the 
Federal administrative authorities and officials and of the com¬ 
munes. They are also empowered to hear witnesses and experts, 
but may not require anyone to take an oath. If a witness wishes 
to give evidence on oath or refuses to give evidence, or if any person 
has to be examined elsewhere than at the seat of the conciliation 
board, the competent law court may be required to give legal 
assistance. 

The right to raise an objection to the chairman or to one of 
the members of the conciliation board is governed by the principles 
laid down in the rules of judicial procedure. 

If conciliation, which should in the first place be attempted, 
fails, or if only one of the parties attends the proceedings, an 
arbitration award must be issued. The award must be published 
as soon as possible after the close of the proceedings, and the parties 
are required to declare within a time limit, which may be extended, 


^ Barristers may also act as representatives of the parties. 

* Section 9, subsection (2), of the standing orders mentions as examples of 
such persons the industrial inspector, the district industrial committee, and 
representatives or officials of the trade c^sociations of both parties. 
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up to 14 days whether they accept the award or not. An agreement 
reached before the chairman or a conciliation committee is judi¬ 
cially enforceable, the same applies to an arbitration award to 
which the parties have submitted. The conciliation board may 
decide to publish its award and the statements of the parties. If 
only one of the parties rejects the award, the dispute must be 
submitted to the competent law court, provided, of course, that 
the dispute is justiciable. As the awards issued by the con¬ 
ciliation boards are not binding, no appeal may be made against 
them to the ordinary courts or to the administrative court. 

All documents, supplements, minutes of proceedings, and the 
correspondence and other official communications of the concili¬ 
ation boards are free from stamp duty and taxation. 

Other Statutory Conciliation and Arbitration Machinery 

As already stated in discussing the competence of the concili¬ 
ation boards, Austrian law, in contrast to German law, deliberately 
does not draw a sharp distinction between collective and individual 
disputes, particularly in view of the fact that in certain circum¬ 
stances decisions given on individual disputes may have great 
importance as precedents for the future regulation of conditions of 
employment. This applies, even more than to the conciliation 
boards, to the other statutory conciliation and arbitration bodies, 
which are primarily concerned with the settlement of individual 
disputes, although naturally it is quite possible for these bodies 
also to deal with collective disputes arising out of conditions of 
employment, and in most cases the law provides that the workers 
within their jurisdiction shall be boimd by a collective agreement. 

(a) Arbitration committees of industrial guilds, — The industrial 
guilds (Oewerbegenossenschaften), a form of organisation peculiar 
to Austrian law, are compulsory associations which stand in 
historical relation to the mediaeval guilds. Under section 106 
and the following sections of the Industrial Code, all persons 
practising the same or kindred trades independently or as contrac¬ 
tors in the same commune or district, together with their jour¬ 
neymen, are bound together in a corporate association, the object 
of which is to further a corporate spirit, maintain the honour of the 
trade, and promote the interests of its members. Anyone practising 
a given trade as a master becomes ipso facto a member of the 
competent guild, while journeymen similarly become associates. 
Membership is optional for persons practising their trade in a 
factory. 
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Section 122 of the Industrial Code provides for the setting up 
of arbitration committees to settle all disputes arising between 
members and associates of the guilds out of wage, employment and 
apprenticeship conditions. These committees are competent if 
both parties to the dispute accept their jurisdiction in writing or if, 
after the committee has been convened by one of the parties, the 
other party appears before it on incitation and accepts its juris¬ 
diction. The political authorities of the State determine the size of 
the committee, on which masters and journeymen must be equally 
represented. The members of the committee elect a chairman and 
deputy chairman from among themselves by a majority vote. The 
dispute may be settled by an amicable agreement or by an arbitra¬ 
tion award. In order to be legally enforceable, a settlement must be 
concluded before the chairman or his deputy and two members of 
the committee, one masters’ and one journeymen’s representative. 

In order to issue an arbitration award, for which an absolute 
majority is necessary, the committee must be composed of four 
members and the chairman. The agreements and decisions 
reached by the committee are enforceable by administrative 
procedure; this is in fact the fundamental difference between these 
committees and the conciliation boards, which have no power to 
enforce their decisions. Appeal against the committee’s decisions 
may be lodged within eight days with the competent judicial 
authority, but without suspensive effect. In practice the part 
played by the arbitration committees is insignificant. In most 
cases the parties prefer to lay the dispute before the competent 
court of law immediately in order to secure a more rapid settlement. 

(b) The Federal Act of 26 September 1923 respecting the contract 
of employment of salaried employees in agriculture and forestry 
(Estate Employees Act)^ makes provision for arbitration boards for 
procedure in disputes arising out of conditions of employment, to 
be set up by Order after hearing the trade associations concerned. 
So far however no such Order has been issued, and the ordinary 
courts are therefore competent to deal with disputes arising out of 
the conditions of employment of these groups of employees. Such 
disputes cannot be submitted to the conciliation boards since their 
jurisdiction extends only to conditions of employment in industries 
subsidiary to agriculture. 

(c) All the Agricultural Labour Codes provide for the possibility 
of setting up machinery to deal with disputes arising out of 


^ Legislative Series, 1923, Aust, 2. 
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conditions of employment in agriculture by means of Orders issued 
by the head of the State. So far such machinery has been set up in 
three States only. In Carinthia an Order of 3 March 1922 set up 
joint conciliation boards in all communes for the purpose of 
facihtating the conclusion [of settlements out of court. They 
are not, however, empowered to take decisions. The State 
Government of Lower Austria also set up conciliation boards in 
all communes by an Order of 18 November 1921. Settlements 
reached before these boards are legally enforceable. FinaDy, in 
Styria, section 23 of the Agricultiual Labour Code and the Order 
of 23 June 1923 provide that disputes arising between agricultural 
employers and workers shall within thirty days be brought before 
an arbitration board to be set up in each commune and to consist 
of two employers and two workers together with a chairman to 
be chosen by them. If the board is unable to bring about an 
amicable settlement it must issue an arbitration award by a 
majority vote. The chairman has only a casting vote. Settlements 
and awards to which the parties have agreed are legally enforce¬ 
able. Any party who rejects the award may have recourse to the 
ordinary court of law. 

(d) Under the Domestic Servants Act, conciliation boards may 
be set up in virtue of administrative instructions. As no such 
instructions have yet been issued, the competent body is the indus¬ 
trial court or, where none exists, the ordinary court of law. 

Conciliation and Arbitration Machinery Provided under 
Collective Agreements 

1. A collective agreement concerning conciliation and arbitra¬ 
tion procedure has recently been concluded between the Association 
of Employers in Insurance Institutions and the Insurance 
Employees’ Union. The Insurance Employees’ Union undertakes 
to appeal tojthe arbitration committee provided under the collective 
agreement before resorting to organised militant action. One of 
the members of this committee is appointed by the employers’ 
association and the other by the employees’ union. The chairman 
is chosen by lot from a panel drawn up by both organisations. 

If a dispute arises, the employees’ association notifies the 
employers’ association that the arbitration committee has been 
convened and indicates the member it has chosen. The employers’ 
association must then reply and nominate its own member. The 
chairman must first attempt to bring about an amicable settlement 
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between the parties. If conciliation is unsuccessful, the arbitration 
committee issues a decision, which is, however, like the awards of the 
public conciliation authorities, binding on neither party. The 
parties must inform the chairman in writing within eight days 
whether they accept the award or not. If no intimation is 
received or if the award is rejected, a further attempt at conciliation 
must be made by a representative of the Chamber of Commerce and 
Trade and a representative of the Chamber of Workers and Salaried 
Employees, both in Vienna. 

A certain guarantee for the conclusion of a settlement is afforded 
by the provision binding the employees’ organisation not to resort 
to organised militant action until five weeks after the date on 
which the arbitration committee was convened. 

2. The collective agreement for the Austrian book-printing trade 
concluded in 1926, the only collective agreement covering the whole 
of Austria, unites all the Austrian book-printing presses and their 
workers in a common alliance (Tarifgemeinschaft) with the object 
of maintaining peace between employers and workers. The organs 
of this alliance, in addition to the joint employment exchange which 
is compulsory for both employers and workers, are the arbitration 
boards and the joint board {(Tarifamt). 

The arbitration boards are competent to decide disputes arising 
out of conditions of employment regulated by the collective 
agreement. Disputes of this kind may not be brought before any 
other court. The boards, which are set up in each of the Federal 
States, must be composed of from three to five employers and an 
equal number of workers, together with at least two substitutes for 
each group. Both members and substitute members are appointed 
for the duration of the agreement. 

Complaints must be submitted to the board within four weeks 
of the beginning of the dispute and must be handed in to the chair¬ 
man of the group making the complaint. The proceedings of the 
board are oral. Unanimous awards are binding on the parties. If 
no unanimous award can be adopted, the case may be submitted 
to the joint board. In practice the jurisdiction of the arbitration 
covers individual as well as collective disputes. 

In addition to its function as a judicial body, the arbitration 
board has to try to promote an amicable settlement in any dispute 
arising out of the collective agreement. At the request of one of 
the parties it must issue an award. 

The joint board, which has its seat in Vienna, is composed 
of four employers and four workers, all appointed for the duration 
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of the agreement. The board appoints an impartial chairman and 
deputy chairman. If it is unable to agree on the choice of a chair¬ 
man, the appointment is made by the Federal Ministry of Social 
Affairs. 

In addition to the discussion and fixing of conditions of 
employment, the functions of the joint board include conciliation 
between employers and workers in disputes arising out of the 
agreement in which the arbitration board has been unable to 
bring about a settlement, particularly if the arbitration board 
has come to the conclusion that the dispute can be decided only 
by means of a supplementary interpretation of the agreement. 
In such cases the arbitration board itself must refer the dispute 
to the joint board. Appeals against arbitration awards that have 
not been unanin^ously adopted are also dealt with by the joint 
board. 

Decisions taken by the arbitration board which are in contra¬ 
diction with the express provisions of the agreement may be 
quashed or altered by the joint board or referred back to the 
arbitration board. 

All the decisions of the joint board are final and binding. No 
appeal against them may be made to the ordinary courts. 


§ 3. — Results and Opinions 

Achievements of the Conciliation Boards and 
Suggested Reform of the Austrian Conciliation and 
Arbitration System 

As already stated, the Austrian conciliation boards have three 
separate functions: they act as wage boards, judicial authorities in 
matters arising out of the functions of works councils, and con¬ 
ciliation and arbitration boards. Although they are generally 
considered to have fulfilled their functions successfully as judicial 
bodies and in connection with the observance of collective agree¬ 
ments, it is objected against them that they have more or less failed 
in the sphere of conciliation and arbitration. This is, in the opinion 
of the interested circles, due to the fact that the custom of appoin¬ 
ting a judge as chairman of the board, which qualifies it exception¬ 
ally well for its judicial functions, acts, on the other hand, as a 
handicap so far as conciliation and arbitration procedure is con¬ 
cerned. It is pointed out on both employers’ and workers’ sides that 
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the chairman is naturally unfamiliar with economic questions; that 
though he is competent in the legal sphere, he is unable to appre¬ 
ciate the economic considerations which play the most important 
part in conciliation and arbitration; and that his professional bias 
inclines him to set legal considerations in the foreground instead of 
approaching the case primarily from an economic standpoint. He 
is not sufficiently in touch with the parties and lacks the specialised 
trade knowledge and the authority necessary to enable him to work 
successfully for a settlement between the parties, with the result 
that the more important wage disputes are very rarely submitted 
to the conciliation board but rather to the mediation of experts, 
who enjoy the confidence of both employers and workers. 
Preference is therefore expressed for the German system, under 
which the persons appointed as arbitrators are not merely formally 
acquainted with the question under consideration but possess 
comprehensive specialised knowledge and can therefore intervene 
very much more influentially than can a judicial chairman in spite 
of all his good-will. This criticism of the Austrian conciliation 
and arbitration system is undoubtedly well-founded, and will have 
to be taken into account when any reform of the system is 
attempted. 

A further shortcoming of the conciliation boards in their 
capacity of conciliation bodies is the overlapping of their jurisdiction 
with that of the industrial courts in respect of the settlement of 
individual disputes. The Act should limit the jurisdiction of the 
conciliation boards to collective disputes and reserve the handling 
of individual disputes to the industrial courts. This would of 
course depend on the existence of industrial courts throughout the 
country and not merely in the industrial districts, since so long as 
individual disputes based on labour law are dealt with by the 
ordinary courts, as is the case where there is no industrial court 
— that is, exclusively by legally trained judges without the co¬ 
operation of laymen—^the parties will still prefer to submit them 
to the conciliation boards for settlement. 

The fact that so little prestige attaches to awards issued by 
the conciliation boards in collective disputes, which is partly due 
to the faulty organisation mentioned above, is alleged by the 
workers* organisations as a pretext for demanding that a reform 
of the Austrian conciliation and arbitration system on the German 
model shall also include the introduction of compulsory arbitration, 
that is, the power to declare binding awards issued by the arbitrator. 
This proposal is supported mainly by workers of the German 
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Nationalist groups, who have repeatedly demanded that the 
Supreme Conciliation Board should be empowered to declare 
awards binding if expressly requested to do so by one of the parties. 
A Bill intended to introduce the German system of compulsory 
arbitration has been submitted to the National Assembly by the 
pan-German groups, and will no doubt have to be considered by 
the new Assembly. 

The general opinion in Austria, however, is by no means favour- 
able to this proposal. The employers are entirely opposed to it. 
They point out that the success of the system in Germany has 
often been very questionable and that it has been instrumental 
in imposing almost intolerable burdens on industry ; on the other 
hand, there have also been cases in which arbitration awards 
declared binding, but imposing too heavy a burden on one or other 
of the parties, have never been carried out at all, a proceeding 
which weakens the authority of the State in a most undesirable 
manner. Above all it is accused of undermining the sense of 
responsibility of both parties. Moreover, compulsory arbitration is 
said not to have been as favourable to the workers as many of them 
maintain, since it can equally well be turned against them. In 
regard to the attitude of the Austrian workers towards compulsory 
arbitration, those of the Social Democratic trade unions that do not 
comprise salaried employees are opposed to its introduction ; 
they prefer to maintain intact the absolute freedom of decision of 
the parties in this respect also, and are afraid of the intervention of 
political considerations in filling the post of arbitrator. Salaried 
employees have in the main adopted a different standpoint. They 
are in favour of the fixing of minimum wage rates by the authorities, 
since experience has shown them that there is little inclination 
among their employers to conclude collective agreements During 
parliamentary debates on the subject the Government has also 
expressed its opinion, and has made no secret of the fact that in its 
view there are very serious objections to the introduction of com¬ 
pulsory arbitration in Austria. 


§ 4. — Statistics 

In the absence of other statistical data relating to the Austrian 
conciliation boards, the table on page 296 gives some infoimation 
on the number and results of labour disputes in Austria. 
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HUNGARY 


§ 1. — Economie Background and Development 

Hungary to-day extends over an area of 93,010 square kilo¬ 
metres and has a population of about 8,662,000. In 1910 the State 
of Hungary had an area of 326,411 square kilometres with a 
population of about 20,686,000. According to the occupational 
distribution of its population, Himgary was definitely an agrarian 
country before the war, 64.6 per cent, of the whole population 
being employed in agriculture and 23.6 per cent, in industry. Here 
too the Treaty of Trianon brought about a change. The new 
Hungary had an agrarian population of only 66.8 per cent, while 
the proportion of industrial workers rose to 30.1 per cent. Since 
the war this proportion has shifted still further to the disadvantage 
of the agricultural population. Whereas in 1920 Hungary had 
about 220,000 industrial workers, at the beginning of 1931 their 
number had risen to about 700,000. 

The most important industries of the country are concentrated 
in Budapest, where the organisation of the workers is also most 
highly developed. In 1928 almost three-quarters (71.6 per cent.) 
of the members of the ‘‘ free ” (social democratic) trade unions 
lived in the capital, while only just over one-quarter (28.6 per cent.) 
came from all the rest of the country. The membership of the free 
trade unions, whose central organisation is the General Council of 
the Himgarian Federation of Trade Unions (Magyarorszdgi 
Szahazervezeti Tandca) was 124,378 in 1928, 110,704 in 1929, 
and 96,000 in 1930. 

Next in importance to the free trade unions are the Christian 
workers’ unions. The cental organisation is the Federation of 
Christian Trade Unions (K&esztdnyjazocialiata Orazdgoa Szaka- 
zervezetek ESz^ontja) and on 1 January 1930 included unions with 
a total membership of 62,100^. 

^ For further details of. Freedom of Aeeociation, Vol. Ill, p. 105. 
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In the year 1848 a movement started among workers in the 
Budapest book-printing trade, which aimed at obtaining improved 
conditions of work and in particular the introduction of a ten- 
hour working day. The Government of the time instructed the 
authorities to mediate between the representatives of the two 
parties, and thanks to its intervention peace was restored by 
the conclusion of a collective agreement corresponding to the 
workers’ demands^. This procedure was not, however, followed 
on subsequent occasions, and the strong repression of combination 
led more and more often to police intervention in the workers’ 
fight for higher wages. 

The Industrial Act of 1884 was intended finally to remedy 
this state of affairs, which had already been slightly improved 
by the first Hungarian Industrial Code of 1872. Section 163 
of this Act provides that if an industrial dispute arises, a con¬ 
ciliation committee is to be set up consisting of six represen¬ 
tatives of each of the parties concerned. The committee sits 
imder the chairmanship of the president of the industrial autho¬ 
rity of first instance. If the dispute arises in a craft, the 
members of the committee are chosen from among the members 
of the industrial corporation’s committee. In framing the Act, 
it was not intended also to empower the committees to take 
decisions. 

The provisions of section 163 of the Industrial Act of 1884 were 
supplemented in 1893 by an amendment empowering the Minister 
of Commerce, should the conciliation committee fail to reach an 
agreement, to instruct the industrial inspector to try to effect a 
settlement. A statutory basis was thus given to the already long- 
established practice of calling in the industrial inspector for the 
settlement of collective labour disputes. 

These legislative measures did not, however, produce the 
desired results. The conciliation committees became important 
only in minor industries ; in large-scale manufacturing industries 
not a single conciliation committee was set up during the first 
ten years following the coming into force of the new Act. 

The Minister of Commerce therefore decided, after preparations 
extending over several years, to include a revision of conciliation 
procedure in a new industrial Act. The parliamentary discussion 
of the BiU worked out for this purpose was interrupted by the 
outbreak of the Great War. 


* Imrio Fbbbnozi: Dos KoalUionsrecht in Ungarnf p. 183. 
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After the war the preliminary legislative work for the deve¬ 
lopment of conciliation and arbitration procedure was again taken 
up and bore fruit in the Bill introduced in the National Assembly 
by the Government in the spring of 1923 on the right to work, 
conciliation and arbitration, and trade associations. Although 
this Bill did not become law, it nevertheless deserves a place in 
this study because of its influence on the legislation at present 
in force. 

The Bill divided all the industries of the country into three 
groups : 

(1) State, municipal and communal undertakings ; 

(2) Railway and shipping imdertakings and other under¬ 
takings of direct public utility as specified in a list made up 
and periodically revised by the Ministry of Commerce ; 

(3) All other industrial undertakings. 

Under the terms of the Bill, stoppages of work were in principle 
forbidden in the first two groups, and all disputes were to be 
settled by the higher authorities concerned. If the authorities 
failed to bring about an agreement, the Bill provided for an arbi¬ 
tration award, except in disputes in the postal, telegraph or tele¬ 
phone services and public railway services, in which the case was 
to be finally settled by the decision of the authorities. 

In the third group, which includes much more than haK the 
undertakings in the country, conciliation and arbitration procedure 
was only to be resorted to at the request of both parties. There 
was no compulsion for either party to have recourse to the machi¬ 
nery for conciliation and arbitration. 

This Bill raised violent opposition, due particularly to the 
sections dealing with trade associations. As, however, owing to 
the failure of the 1884 Act, the lack of State machinery for conci¬ 
liation was being increasingly felt, the National Assembly, although 
it did not pass the Bill, authorised the Government in the same 
year ‘‘ in consideration of the abnormal economic conditions and 
with a view to the peaceful settlement of wage disputes to set up 
joint concihation committees The Government took advantage 
of this authorisation to issue the Order of 4 September 1923 As 
this Order lies at the root of the Hungarian legislation at present 
in force for the settlement of collective labour disputes by State 
machinery, its provisions will be discussed in detail. 


1 Legislative Series, 1923, Hung. 6. 
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It is worth noting that as a result of the dilatory procedure 
of the legislative authorities, a vague system of conciliation with 
no statutory basis has grown up in a number of industries ; other 
industries, again, have solved the conciliation problem on the 
model of foreign coimtries, by way of collective agreements. 


§ 2. — The System in Force 

Conciliation on the Basis of the Order 
OF 4 September 1923 

The Order of 4 September 1923 aims, in its own opening 
words, at regulating conciliation procedure. For this "purpose 
it sets up State machinery in accordance with the following 
provisions : 

The Minister of Commerce nominates for an indefinite period 
three conciliators for the chief industrial inspector, and also for 
every industrial inspector with the exception of the Budapest 
inspector, and publishes a list of the names of the conciliators so 
appointed. If conciliation proceedings should be required, the 
conciliator whose name is first on the list invites the parties to 
attend the proceedings. Employers and workers are then each 
entitled to send representatives, not exceeding five in number, 
who together with the conciliator form the conciliation committee 
for the case, with the conciliator as its chairman. Acceptance of 
the office of member of the conciliation committee is compulsory. 

The disputes for which the conciliation committees have juris¬ 
diction are those concerning wages between an industrial 
employer and industrial workers For conciliation proceedings 
to be instituted the dispute must be “of so serious a character 
that the peaceful continuance of work is thereby endangered 

The provisions concerning the territorial jurisdiction of the 
committees apply only to the conciliator, since the members of 
the committee are nominated by the parties themselves. The 
conciliator’s jurisdiction covers the district of the industrial 
inspector for whom he was appointed, except in the case of the 
conciliators appointed for the chief industrial inspector ; their 
jurisdiction covers the district of the Budapest inspector, and they 
may also act when the dispute between employers and workers 
has arisen in establishments in two or more industrial inspection 
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districts. The Minister of Commerce may also entrust conciliation 
proceedings to the Budapest conciliators in the case of a dispute 
which has arisen outside their district but obviously extends to the 
whole country. 

The first step in the proceedings is the notification of the 
dispute to the competent industrial inspector who in his turn 
informs the conciliators. Each party has the right to raise an 
objection once only to one of the conciliators only. When these 
preliminaries have been disposed of, the committee is formed in 
the manner described above, and an early date is fixed for its 
negotiations to take place. Failure on the part of a member to 
appear at the negotiations may be punished by a fine. 

The chairman opens the proceedings by establishing the facts 
of the case, and a statement of these facts is recorded in the minutes 
and forms the basis of the subsequent negotiations, unless the 
parties at once raise objections to it. There are no further regu¬ 
lations dealing with the hearing of evidence. 

The object of conciliation proceedings under the Order of 
4 September 1923 is to bring about agreement between the parties. 
If they are successful, the agreement concluded is binding on 
the employers of all undertakings affected by it for the period 
laid down in the agreement. If no definite period is fixed by the 
agreement, an attempt should be made to fix a time limit for 
giving notice to terminate it. These provisions do not apply to 
wage disputes that arise in State, municipal or communal public 
utility undertakings, or to railway and shipping undertakings 
intended for purposes of public transport. Here we have an echo 
of the provisions of the BiU of 1923 (see above, § 1). 

Conciliation through Industrial Inspectors and Mining 

Authorities 

Even before the promulgation of the Industrial and Factory 
Workers' Protection Act of 1893 (see above, § 1), the industrial 
inspectors had intervened as mediators in collective disputes 
in cases of emergency. The Act did not regulate this procedure, 
however, and the settlements brought about by the industrial 
insi)eotors are not legally enforceable. The same is true of the 
informal conciliation procedure of the mining authorities, which 
has no legal basis. This too is only an emergency measure, intended 
to fill the gap due to the lack of any State machinery for concilia¬ 
tion applicable to the whole country. 
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Conciliation on the Basis of Wage Agreements 

In almost all the industries in which conditions of employment 
are governed by collective agreements, these agreements also 
provide machinery for conciliation and arbitration in collective 
labour disputes. The names given to such institutions are not 
always the same, but the terms conciliation committee, appeal 
committee, wage protection committee, and labour regulation 
committee, are those most usually found. 

The structure and working of the unofficial conciliation and 
arbitration machinery present the following special features. 

The conciliation committees provided for by collective agree¬ 
ments may be permanent or temporary. They are permanent, 
for instance, in the carrying and transport trades, the intaglio 
printing and Budapest book-printing trades, the book-binding 
trade, the fur trade, the artificial stone trade, and other industries. 
An example of a non-permanent conciliation committee, formed 
only on the outbreak of a dispute, is given by the provisions for 
conciliation in the collective agreement for inside and outside 
plasterers. This agreement is also peculiar in that it draws a 
definite distinction between conciliation and arbitration, and sets 
up separate machinery for each of these two forms of procedure. 
Non-permanent conciliation committees are less frequent than 
permanent ones. In many agreements it is expressly stipulated 
that the arbitration committees are to be set up for the whole 
period of validity of the agreement itself. The committees are 
composed as a rule of an equal number of employers and workers. 
Under some agreements the employers and workers directly 
concerned in the dispute are not allowed to belong to the committee. 
The appointment of the chairman is a question settled in different 
ways. As a rule, employers and workers take the chair in turn, 
but a frequently recurring provision lays down that the party 
who has opposed the proposal imder dispute shall appoint the 
chairman. This ensures that an employer takes the chair when 
the proceedings have been instituted by the workers, and vice 
versa. 

Appeal to the committees in all cases of dispute is compulsory. 
With the exception already mentioned, no definite distinction 
is, as a rule, drawn between conciliation and arbitration. Certain 
agreements allow a refusal to take part in conciliation proceedings 
on the ground of sabotage. Regulations for further procedure 
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are for the most part laid down in standing orders drawn up by 
the committee itself, and sometimes incorporated in the collective 
agreement. 

According to an almost universal practice, a simple majority 
is enough for the adoption of a decision. Both parties undertake 
to accept it beforehand, and failure on either side to observe the 
terms of the settlement may be punished by a fine, the amoimt 
of which is usually left to the discretion of the committee. 


§ 3. — Results and Opinions 


The results achieved by State conciliation have not been 
remarkable. As official statistics of strikes have been kept only 
since 1926, information on the number of labour disputes during 
earlier years has to be taken from the approximate data of the 
Trade Union Council, which relate only to factories. The figures 
for 1923 and 1924 are as follows : 





Number of workers 

Year 

Number 
of strikes 

Number of workers 
a fleeted 

employed by 
the undertakings 
affected at 




the outbreak 

1923 . 

306 

163 

66,779 

1924 . 

187 

_1 

41 

i 

38,458 


For later years there are official strike statistics, from which 
the following figures are taken : 


Year 

Number 
of disputes 

Number 
of undertakings 
a fleeted 

Number 
of workers 
aflected 

Number 
of working 
days lost 

1926 . . . 

66 

91 

9,680 

51,965 

1927 . . . 

84 

147 

24,803 

294,941 

1928 . . . 

31 

77 

10,289 

131,174 

1929 . . . 

63 

164 

16,066 

1 149,204 

1930 . . . 

36 

1 39 

1,260 

79,696 


In estimating the importance of these results it should be 
borne in mind that of the conciliators provided for by the 1923 
Order only those for the industrial inspectors in Budapest were 
appointed, and none for the other industrial inspectors. 

Hungarian employers have on the whole adopted a hostile 
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attitude towards the development of the conciliation system. 
As early as 1917 the annual report of the Hungarian Iron and 
Engineering Industries noted that in most cases the employers 
preferred to dispense with the official machinery and to deal 
directly with the workers. The employers have since consistently 
maintained this attitude. It was also owing to the opposition 
of the employers that the 1923 Bill on the right to work, con¬ 
ciliation and arbitration, and trade associations failed to become 
law. 

The workers, on the other hand, complain of the low level 
of their wages ^ and of the absence of suitable machinery for 
the establishment of labour demands. 

The late Under-Secretary to the Minister of Commerce, Desi- 
derius Pap, a man with a wide knowledge of Hungarian labour 
conditions, expressed his opinion of the conciliation system in 
his country as follows : “ Machinery for conciliation should be 
set up in the form of permanent institutions, and wherever possible 
each separate industry should have its own conciliation committee, 
consisting of employers and workers in that industry under the 
chairmanship of a legal and economic expert. These conditions 
are far from being realised in Hungary. , . . The efficient 

organisation of the employers leaves them with no interest in 
the establishment of an effective conciliation system. Such an 
interest is to be found only on the side of the workers who, however, 
are still waiting in vain for the official conciliation procedure 
already sanctioned by law to be applied in fact. ’’ 


§ 4, — Conclusion 

Conciliation and arbitration procedure in Hungary has not 
kept pace with the development that has taken place in many 
other countries during the past ten years. The Order of 1923, 
which was intended to provide uniform conciliation machinery 
for the whole country, was applied only in the Budapest district. 
The provinces still lack conciliation machinery capable of function¬ 
ing on the lines laid down by the Order. The slow development 
of State conciliation has favoured the growth of a complex 
unofficial system of conciliation and arbitration, which has estab¬ 
lished itself in all the more important national industries. 

^ Of. Szarkeervezeti J^rtdaUd — Oewerkachaftsanzeiger, 1930, No. 2, 
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CZECHOSLOVAKIA 


§ 1. — Economic Background and Development 

The lack of uniformity in the machinery for the settlement of 
labour disputes in the Czechoslovak Republic can be attributed 
to historical causes. The Government, faced by the host of 
administrative problems involved in the consolidation of the 
newly constituted State which emerged from the political revolu¬ 
tion, left the employers and workers considerable freedom to 
devise their own machinery for conciliation and arbitration. 

The obstacles in the way of uniform methods of settlement 
may be briefly described. These can be traced partly to national 
and social differences in the composition of the workers’ organi¬ 
sations ^ and partly to variations in the economic structure of the 
different parts of the Republic. Thus the Provinces of the Old 
Kingdom (Bohemia, Moravia and Silesia) are predominantly 
or to a large extent industrial, while Slovakia and Sub-Carpathian 
Russia are almost exclusively agricultural. In 1921 41 per cent, 
of the population in Bohemia was employed in industry (29.7 per 
cent, in agriculture), in Moravia 35.8 per cent. (38 per cent, in 
agriculture), and in Silesia 50.7 per cent. (21.9 per cent, in agri¬ 
culture), while in Slovakia 60.6 per cent, of the popxilation was 
employed in agriculture and only 17.7 per cent, in industry. In 
Sub-Carpathian Russia 67.7 per cent, of the population was 
dependent on agriculture and 7.7 per cent, on industry. 

In some branches of industry machinery for conciliation 
and arbitration was devised under the supervision of the local 
autonomous public bodies, with the result that here again there 
is a lack of territorial and functional imiformity in the organisation 
of the machinery. 

Despite the fact that at one time the territory of the Czecho¬ 
slovak Republic, with the exception of the little Province of 
Hultsohinen 2 , which is negligible on account of its small area and 

^ Of. International Labour Oefioe : Freedom of Association, Vol. Ill, 
pp. 187 et seq. 

2 Formerly part of the German Empire, but ceded to Czechoslovakia by 
the Treaty of Versailles, Article 83. 
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population (60,000 in an area of 340 square kilometres as against 
a population of 14,730,000 and an area of 140,400 square kilometres 
in the Republic), formed part of the old Dual Monarchy of Austria- 
Hungary, the history of conciliation and arbitration in Czecho¬ 
slovakia is not exhausted by a reference to the situation in Austria, 
since the social evolution of the territory that now constitutes 
the Czechoslovak Republic differs in some respects from that of 
other parts of the former Dual Monarchy. 

It was in Briiim (Bmo), Bohemian Leipa (Ceska-Lipa) and 
Reichenberg (Liberec) that the first serious labour disputes in 
Central Europe arose, in 1843 and 1844. Although at the time the 
Government, with the aid of the military, succeeded in quelling 
the disturbances, which were caused by the introduction of 
mechanical methods of production, it was compelled to appoint 
a commission of enquiry into the conditions of work in the industries 
involved. In view of the state of opinion there could not yet 
be any question of setting up a joint commission ; some decades 
had to pass before the principle that the workers and employers 
should participate in the settlement of collective labour disputes 
came to be generally accepted. 

This principle first foxmd concrete expression in the collective 
agreement of 1900 in the printing trade. An earlier agreement 
in that trade (1896) had already provided for the setting up of an 
arbitration board, but this body was competent to deal only with 
individual disputes, whereas the 1900 agreement also referred 
to the settlement of collective disputes. Later agreements further 
extended the functions of the arbitration board. Agreements 
concluded in 1906 and 1913 made recourse to arbitration compul¬ 
sory, but such provisions were still the exception, and in 1914 
only one-fifth of the total agreements concluded (18.8 per cent, in 
1913) contained clauses on arbitration. 

Legislation for the settling of collective labour disputes was 
passed only in the mining industry. The executive committees 
of the associations set up in the mining industry by the Act ’of 
14 August 1896 were authorised to act as conciliation boards in 
the event of labour disputes affecting “ all the workers, or large 
groups of workers, in one or more imdertakings belonging to the 
association As these boards did not, however, inspire the workers 
with confidence, they were still of little importance when the 
Act was repealed on 26 February 1920. 

On the other hand the activities of the industrial inspectorate, 
instituted in 1883 (Act][of 17 June 1883, Reichsgesetzblatty p. 117), 



CZECHOSLOVAKIA 


309 


were of the utmost importance for industry generally. Under 
section 12 of that Act the industrial inspectors were charged with 
“ the equitable settlement of disputes between employers and 
workers. Acceptance of the inspectors’ proposals for settlement 
was not made compulsory. 

The industrial courts already functioning under the Dual 
Monarchy dealt only with judicial disputes between individuals, 
and may therefore be left out of account in a survey of conciliation 
and arbitration machinery in the Czechoslovak Republic. 

The war gave a new impetus to the movement for the peaceful 
settlement of labour disputes. The military ^ control of undertakings 
left the workers without defence against contraventions of the 
provisions of collective agreements by employers. A protest was 
made by the workers as early as 1914, but without success. In 
1915 the Federation of Czechoslovak Trade Unions requested the 
Government to establish a joint arbitration court for the settlement 
of labour disputes, and in 1916 it repeated its request. In 1917 the 
demands of the unions received more attention on account of the 
news concerning the Russian Revolution. As in other parts of 
the Dual Monarchy, committees for the investigation of com¬ 
plaints were appointed to give decisions in regard to requests 
brought forward by individuals or groups and to take official 
action ”. Their decisions were final and enforceable by the public 
authorities. These bodies were abolished at the end of the war, 
so that at the beginning of 1919, when a serious dispute arose in 
the metal industry, no means of peaceful settlement were available. 
This situation led to the passing of legislation for the setting up 
of a wages arbitration court for the metal industry (Act of 6 Decem¬ 
ber 1919, No. 665). Although this Act applied only to the dispute 
in question, section 14 empowered the Minister for Social Welfare 
to extend its provisions also from time to time to other disputes 
arising in the metal industry. 

This partial solution was not however considered satisfactory. 
Despite their deficiencies, the wartime committees for the investi¬ 
gation of complaints had led to a widespread demand for a general 
and uniform solution of the problem. Thus in 1921 the Social 
Policy^Committee of^the Chamber of Deputies adopted the following 
resolution : ‘‘ The Committee requests the Government to present 
at the earliest possible moment a Bill for compulsory arbitration 
between employers and workers in case of a strike or look-out 

^ Of. the monographs on Austria (p. 281) and Hungary (p. 298). 



310 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


In the same year the provisions of section 12 of the Industrial 
Inspection Act of 1883 were extended to Slovakia and Sub- 
Carpathian Russia. 

In spite of these preparatory suggestions, the legislation drafted 
with a view to establishing a general system of compulsory arbi¬ 
tration was not put into force. It should be noted however that 
in the meantime legislation concerning conciliation and arbitration 
was passed or existing provisions modified in certain important 
branches of industry. Thus the incomplete regulations governing 
home work and mining were replaced by more satisfactory pro¬ 
visions, and in the building industry legislation on the subject 
was also passed. 

The Act of 4 July 1931 concerning labour courts introduced 
uniform conciliation regulations in all occupations, since the 
special conciliation laws that have been passed cover only a 
certain number of occupations. For example, in agriculture and 
forestry the organisation of conciliation and arbitration machinery 
has so far been left to the autonomous public bodies. 

Collective agreements also paid increased attention to the 
problem of the settlement of disputes, so that in 1919 39.7 per cent, 
of the collective agreements in force contained arbitration clauses. 
As a result of this development there are at present, if the activities 
of the factory inspectors are excluded, three kinds of bodies for 
the settlement of labour disputes in Czechoslovakia : (1) conci¬ 
liation and arbitration boards appointed under the legislation on 
the subject ; (2) conciliation and arbitration boards set up by 
autonomous public bodies ; (3) non-Governmental conciliation 

and arbitration boards, which are usually set up under the terms 
of collective agreements. 


§ 2. — The System in Force 

The Settlement of Disputes in Virtue of Legislation 

Home Work 

The Act of 12 December 1919 respecting the regulation of 
conditions of work and wages in home work^ constitutes the 
first systematic attempt to deal with the problem of conciliation 
and arbitration in a specific branch of industry. In the event 


1 Legislative Series , 1920, Cz. 2. 
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of disputes concerning conditions of work and wages ‘‘ between 
particular groups of workers and employers and between individual 
employers and their workers district committees are to prepare 
the way for a good understanding, or to settle disputes by awards 
(section 24). Until recently, therefore, the district committees have 
been competent as regards the settlement of both individual and 
collective labour disputes, but this competence has now been res¬ 
tricted by the Labour Courts Act of 4 July 1931^, section 44 of 
which repeals the Home Work Act so far as concerns jurisdiction 
in the settlement of disputes between employers and individual 
workers. These are now subject to the jurisdiction of the labour 
comts. The district committees remain competent, on the other 
hand, for the settlement of collective labour disputes. 

These committees are public bodies, but special trade boards 
are sometimes appointed for separate branches of home industry. 
The committees consist of nine members, designated by the 
political authority of second instance for a period of four years. 
A third of the members are appointed from representatives of the 
employers, a third from representatives of the workers, and a 
third consists of persons acquainted with the problems of the 
industry but not belonging to either the employers’ or the worker’s 
groups. 

If either of the parties concerned refers a dispute of the kind 
mentioned above to the district committee, the chairman, who 
is designated by the political authority of second instance from 
among the neutral members, first endeavours personally to bring 
about a settlement of the dispute. If he fails to settle the difference 
he must call a private meeting of the committee to discuss the 
matter. The standing orders of the committee are governed 
by the provisions of the Code of Civil Procedure (section 5 of the 
Administrative Order). According to these provisions the members 
of the committee, in issuing their decision, are not bound by 
previous instructions, so that to some extent they exercise judicial 
functions. The taking of evidence is also regulated by the Code 
of Civil Procedure ; witnesses may be called and examined upon 
oath. When the proceedings are concluded the committee issues 
an award. 

As the proceedings of these committees are to some extent 
in the nature of judicial action, provision is made for appeal. 
Within a period of fourteen days from the issue of the award 


1 Ibid ., 1931, Cz. 3. 
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of the district committee an objection thereto may be lodged 
with the competent central committee for the trade concerned 
(section 28), 

Central committees are appointed in the same manner as 
district committees, with this difference that their members are 
not nominated by the political authority of second instance (i.e. 
the intermediate authority) but by the Minister for Social Welfare 
(i.e. the central authority) (sections 9-13). In the investigation 
of complaints no evidence is heard, the decisions of the central 
committee being based largely on documentary evidence (section 
14). Their enforcement is subject to the approval of the Ministry 
of Social Welfare. The Ministry in withholding or granting its 
approval must base itself exclusively on the provisions of the 
law (section 17). 

The arbitration awards of a district committee have the force 
of law. If their provisions are infringed the injmed party is 
entitled to damages (section 33). Although contraventions of 
the provisions of collective agreements between the parties are 
punished by fines or imprisonment, no penalties are imposed for 
contraventions of the awards of a district or central committee 
(section 34 (2)). 

Mining Arbitration Courts 

The Act of 14 August 1896 already mentioned contains pro¬ 
visions for the settlement of collective labour disputes in the mining 
industry ; the results achieved under these clauses have however 
been of slight importance. A change in this respect was brought 
about by the Act of 3 July 1924which replaced the Mining 
Arbitration Courts Act of 25 February 1920 2 . The competence 
of the mining arbitration courts is still strictly limited by the 
new Act; for example, the Act does not empower them to settle 
disputes between the parties to a collective agreement with regard 
to the future collective regulation of conditions of employment. 
But the courts have considerable influence in preventing collective 
labour disputes, since under section 2 (a) of the Act of 3 July 
1924 * they are competent to hear appeals against the decisions 
of district councils under section 19 (4) of the Act respecting 
works and district councils in the mining industry of 26 February 
1920 Such decisions may concern the part played by the district 

^ LegiaUUive Series, 1924, Cz. 2. 

1920, Cz. 2. 

« Ihid,, 1924, Cz. 2. 

^Ihid., 1920, Cz. 8. 
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councils in concluding collective agreements respecting wages 
and working conditions and in securing the observance of such 
agreements. 

The mining arbitration courts are official bodies. They consist 
of five members ; two representatives of the employers, two 
workers’ representatives and a chairman, who is a professional 
judge. A representative of the district mining authority acts 
as technical adviser. An appeal from the decision of the mining 
arbitration court lies with the Superior Mining Arbitration Court, 
whose members, in addition to the representatives of the parties 
to the dispute, include three professional judges. As these courts 
are only indirectly concerned with the settlement of collective 
labour disputes, it is not necessary to enter into the question 
of the procedure adopted. 

On the other hand the wages committees set up under section 
2 of the Administrative Order imder the Act respecting works 
and district councils ^ are of direct importance for the settlement 
of collective labour disputes. The fimction of these committees 
is to mediate in disputes concerning job and day rates of wages 
that affect “ individual workers or groups of workers ” and, if 
necessary, to issue a decision. They consist of foxu* members, 
two of whom^ are members of the works council and two delegates 
of the management. An appeal from the decision of the wages 
committee may be made to the Mining Arbitration Board. 

Act for the Encouragement of Building 

The efforts made to relieve the housing shortage in Czecho¬ 
slovakia after the war led to the passing of an Act for the encoura¬ 
gement of building. For the success of this Act it was essential 
that building operations should proceed without interruption. 
For this purpose machinery for the settlement of disputes had 
to be established, which to-day takes the form of wages arbitration 
courts, governed by the Act of 10 April 1930 (sections 12 etseq.). 

These wages arbitration courts are official bodies, and are 
entitled to the support of the public authorities and courts in 
carrying out their decisions. The chairman of the court is a pro¬ 
fessional judge nominated by the Ministry of Social Welfare, 
in agreement with the Ministry of Justice. The assessors are 
nominated by the organisations of the employers and workers 
concerned (section 14). The court may be convened by the Ministry 


1 im,, 1920, Cz. 4. 
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of Social Welfare as often as it may consider necessary, or by 
the chairman of the court on the application of the organisations 
of employers and workers (section 16). 

The wages arbitration court is competent, in any undertaking 
in the building industry : 

(1) to prescribe conditions of employment and wages in so 
far as a collective agreement fails to provide for the 
same ; 

(2) to decide in collective disputes arising out of collective 
agreements ; 

(3) to interpret collective agreements (section 12 (1) ). 

The parties are bound to refer collective disputes to the wages 
arbitration courts if they have exhausted all the means provided 
by the collective agreement for the settlement of disputes ; in 
other words, disputes must be referred to non-governmental 
conciliation and arbitration boards before they are brought before 
the official wages arbitration court (section 13 (2) ). 

It is not compulsory for the parties to refer a collective 
dispute to the arbitration court if one of them is engaged in 
a strike or lock-out. In this case the court may not decide the 
dispute unless both parties agree in writing to submit to its juris¬ 
diction (section 13 (3)). 

As regards the procedure of the wages arbitration court, the 
following facts may be noted. The proceedings are conducted 
by a coiut of five, consisting of a chairman and two assessors 
each from the employers’ and workers’ groups (section 17). The 
parties may be represented by authorised agents, who may not, 
however, be barristers (section 21). 

For the whole of the Czechoslovak Republic, four wages 
arbitration courts have been set up ; one in Prague for Bohemia, 
one in Briinn (Bmo) for Moravia and Silesia, one in Pressburg 
(Bratislava) for Slovakia and one in Uzhorod for Sub-Carpathian 
Russia. 

(4) Among the bodies for the settlement of collective labour 
disputes established under existing legislation mention should be 
made of the General Joint Committee for Wages Disputes and 
Complaints in Slovakia at Pressburg (Bratislava). As this body 
exercises functions that in other parts of the Republic belong 
to bodies set up not by legislation, but by agreement between 
the employers’ and workers’ organisations concerned, reference 
will be made to it elsewhere. 
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The Labour Court as Conciliation Authority 

On 5 December 1930 the Government decided to submit to 
the Senate a Bill concerning labour courts. The Bill as originally 
drafted provided for compulsory arbitration in collective disputes 
by the labour courts, but during the discussion in the Cabinet 
this provision was dropped, owing to the opposition of employers. 
On the other hand, a provision empowering the labour courts 
to institute conciliation proceedings by agreement between the 
parties was retained. 

According to section 39 of the Labour Courts Act of 4 July 
1931^, collective labour disputes between one or more employers 
or one or more of their trade associations and one or more trade 
associations of workers can at the request of either party be sub¬ 
mitted to the labour court in whose district the dispute arose 
for the purpose of settlement by agreement. An agreement 
concluded before the labour court in such disputes is binding 
on both parties for a period of six months, unless the agreement 
itself fixes some other period. During this period the conditions 
of employment of the members of the association concluding 
the agreement are governed by its provisions. 

This provision is the first step towards uniform legislative 
regulation of conciliation in Czechoslovakia on the basis of the 
voluntary collaboration of the parties concerned. It contains 
moreover, the first germ of the legal recognition of collective 
agreements, since it makes an agreement concluded before the 
labour court legally binding for the period fixed therein and 
a standard for the conditions of employment of the members 
of the associations concluding the agreement. 

The composition of the labour court for conciliation in collective 
disputes is the same as for individual and justiciable disputes. 
The court is composed of a chairman chosen by the Minister of 
Justice among the professional judges in the place where the 
labour court is situated — with due reference to their knowledge 
of labour law and of social conditions — and of one assessor each 
for employers and workers, both of whom are also appointed by 
the Minister of Justice on the recommendation of the central 
associations (sections 6, 6 and 16 of the Act). 


^ Legislative Series ^ 1931, Cz. 3. 
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Conciliation and Abbitration Machinery Established by 
Autonomous Official Bodies 

The arbitration courts considered so far were official bodies 
set up by legislation. An account will now be given of the bodies 
for conciliation and arbitration in industrial disputes established 
by autonomous official bodies. In this connection it should be 
noted that the Government has done much to consolidate the 
machinery in question, which functions in agriculture and the 
sugar industry. 

Agriculture 

In agreement with the Bohemian Provincial Advisory Council 
for Agriculture, the Bohemian Administrative Committee on 
20 March 1919 set up a Joint Arbitration Committee for the 
settlement of collective labour disputes. Similar machinery was 
established in the other Provinces of the Old Kingdom. 

The functions of these bodies were confined to assisting in 
the drafting of general agreements, the determination of conditions 
of employment in particular undertakings being left to the local 
organisations. If disputes arose in this connection, the Central 
Government appointed joint district committees to work imder 
the administrative authorities of the district. Further, special 
joint district committees were set up for agricultural salaried 
employees. 

The duty of these committees is to intervene in collective 
wage disputes when the district authorities consider such action 
necessary. The committees must first endeavour to bring about 
a friendly settlement ; if they fail they must issue an arbitration 
award. The procedure is governed by the provisions concerning 
arbitration of the Code of Civil Procedure and the decisions issued 
have the same legal effects as an arbitration award under that 
Code. When the decisions of the district committees affect the 
provisions of a general agreement for the whole Province, an appeal 
may be made to the Provincial Joint Committee. The above 
applies to Bohemia. As was explained elsewhere, similar machinery 
exists in Moravia and Silesia, but in these Provinces the Provincial 
Advisory Council intervenes directly in collective labour disputes, 
whereas in Bohemia it delegates this function to the Provincial 
Joint Committee, set up for the special purpose of considering 
and deciding disputes. In Slovakia and Sub-Carpathian Russia 
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similar machinery has been established by the Central Government 
direct. 

Forestry 

With regard to forestry, the Ministry of Social Welfare, under 
the Order of 6 April 1922, established machinery modelled on 
the agricultural conciliation and arbitration committees. Disputes 
are settled in the first instance by district committees, from whose 
decisions an appeal may be made to a Joint Committee of the 
Ministry of Agriculture. A special feature of the last-mentioned 
Committee is that the Land Office (i.e., the authority in charge 
of agrarian reform) may send a representative to the meetings 
of the Committee to act in an advisory capacity. 

Sugar Industry 

The machinery established in the sugar industry closely 
resembles that operating in agriculture. Here again arbitration 
committees have been attached to the Provincial Corporations 
(autonomous official bodies), but these differ from those in 
agriculture in that they were not set up by the Government. 

Non-Governmental Conciliation and Arbitration Machinery 

Settlement of Disputes by Means of Collective Agreement 

In the section dealing with the history of conciliation and 
arbitration it was observed that until recent years comparatively 
few collective agreements in the Czechoslovak Republic contained 
clauses relating to the settlement of collective disputes. It should 
be noted, however, that the agreements which did possess such 
clauses invariably operated over a wide area. 

The following broad classes of agreement may be distinguished : 

(a) Collective agreements providing for the settlement of 
disputes by ad hoc arbitration committees. 

The most important of these is the agreement in the porcelain 
industry, which has some interesting features. Before the proceed¬ 
ings are opened, the executive of the arbitration committee (a 
permanent body) must enquire whether the committee has already 
been called upon to decide a similar difference. Should this be the 
case, the executive must forward the previous award to the parties 
concerned and request them to state whether they desire a fresh 
decision. If the answer is in the affirmative, an arbitration com¬ 
mittee is appointed to conduct the negotiations. 



318 CONCILIATION AND ABBITRATION IN DIFFERENT COUNTRIES 


(b) Collective agreements providing for the appointment of a 
permanent arbitration board. 

To this class belongs the agreement in the chemical industry 
which provides for the establishment of district conciliation boards 
and a central conciliation board. Only the central board is com¬ 
petent to issue a decision. 

The very elaborate agreements concluded in the printing 
industry also provide for the setting up of permanent bodies. 
Disputes are decided by arbitration committees, subject to a right 
of appeal to a joint industrial board, which supervises the obser-, 
vance of collective agreements. 

In the metal industry also a permanent arbitration board has 
been set up by collective agreement. 

No general rules can be laid down with regard to the legal 
effects of decisions issued by boards set up under collective agree¬ 
ments as mentioned in (a) and (b) above. Some agreements 
refer to the provisions of the Civil Procedure Code in order to 
secure observance of the decisions arrived at. 

(cj Collective agreements that leave the parties free to refer 
disputes to an outside body for conciliation or arbitration. 

In this category should be mentioned the collective agreements 
in the textile, hollow-glass and spirit industries. The bodies to 
which disputes are referred under these agreements are the indus¬ 
trial inspectorate, the ordinary courts or the Joint Central Com¬ 
mittee for all industries in Prague. This Committee is a central 
body for the whole of industry, set up by the employers' and 
workers’ organisations without any assistance from the State, and 
its activities must therefore be described in this section. 

Oemral Machinery for the Whole of Industry 
The Joint Central Committee in Prague 

In the spring of 1919 representatives of the Czechoslovak 
Manufacturers’ Association and the two most important Czecho¬ 
slovak federations of trade unions (the Odboreve Sdruienl Cesko- 
slovenski and the Ceskoslovenskd obecdUnickd) met to devise suitable 
machinery for the peaceful settlement of labour disputes. 

The outcome of this conference was the setting up of a Joint 
Central Committee for all industries in the Provinces of the Old 
Kingdom. A factory inspector was appointed as chairman, acting 
not in his capacity as a civil servant, but merely as an expert 
appointed by the two parties. Disputes are referred to the Central 
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Committee under the provisions of collective agreements or if the 
two parties agree to bring a particular difference before it. 

As the activities of the Central Committee are held to be 
arbitration proceedings under the Code of Civil Procedure, the 
parties must agree in writing to abide by the decision of the arbi¬ 
tration court (section 577 of the Code). For some industries (e.g. 
the spirit industry) in which the competence of the Central Com¬ 
mittee to settle disputes is recognised by collective agreement, 
permanent assessors from the industry concerned are added to 
the Committee. The chairman conducts the proceedings. The 
competence of the members is confined to the investigation of 
facts and to discussion and voting. Decisions are taken by a 
majority of votes ; in default of a majority the chairman has a 
casting vote. 

During the first few years of its existence the Central Committee 
aroused widespread interest. Disputes were referred to it most 
frequently by the trade associations in the textile industry. Next 
in order of frequency came disputes in the food and drink industry, 
the wood industry and the cement, metal, chemical and paper 
industries. In recent years, however, the number of differences 
submitted to the Central Committee has declined. 

The General Joint Committee in Pressburg (Bratislava) 

The jurisdiction of the Central Committee in Prague extends 
only to the Provinces of the Old Kingdom. As the need for a 
conciliation and arbitration board for the whole of industry was 
also felt in Slovakia and the parties concerned did not, as in 
Bohemia, themselves provide machinery for the voluntary settle¬ 
ment of disputes, the Government appointed a General Joint 
Committee in Pressburg (Bratislava) to investigate wage disputes 
and complaints. The functions of this Committee are similar to 
those of the Prague Central Committee. The Ministry of Social 
Welfare and the Ministry of Commerce and Industry each send a 
representative to the committee and designate one of these as 
chairman. The rules governing voting are peculiar. Decisions 
are taken by a majority of votes, but the chairman takes no part 
in the voting, even when both sides cast an equal number of votes. 
In this case the second Government representative present has a 
casting vote. 

The Committee itself decides whether an appeal may be allowed 
against its award. If it decides in favour of an appeal, it is made 
to the Joint Central Committee in Prague (see above). 
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The Joint Committee in Uihorod 

This Committee is competent to take measures for the amicable 
settlement of all collective differences arising between groups 
of employers and workers in factory undertakings in Sub-Carpa¬ 
thian Russia. The employers appoint two-thirds of the members 
and cover two-thirds of the expenses of the Committee and the 
workers one-third. The Committee is mentioned here because 
its jurisdiction extends to matters that in other parts of the 
Czechoslovak Republic are normally dealt with by bodies appointed 
by agreement between employers and workers, instead of by the 
Government. 


§ 3. — Results and Opinions 

Owing to the variety in form of the existing machinery for 
conciliation and arbitration in Czechoslovakia, it is difficult to 
give statistical data concerning the results achieved. Up to the 
present, moreover (the end of 1930), no statistical returns of the 
activity of the conciliation and arbitration boards have been 
published, but the reports of the factory inspectors contain some 
data relating to their activities in the sphere of conciliation and 
arbitration, from which the following table has been compiled : 



1924 

1925 

1926 

1927 

1928 

1929 

Total number of industrial dis¬ 
putes . 

662 

673 

416 

447 

636 

366 

Including : 

Strikes. 

294 

236 


170 

226 

167 

Lock-outs . 

18 

16 

— 

22 

16 

7 

Number of disputes not involv¬ 
ing an interruption of work 

340 

321 


266 

294 

201 

Number of disputes referred to 
the factory inspectors .... 

310 

275 

227 

213 

216 

164 

Number of these disputes accom¬ 
panied by strikes. 

185 

120 

90 

93 

121 

83 

Number of disputes settled by 
the factory inspectors .... 

185 

120 

! — 

93 

121 

— 


It will be noted that the efforts of the factory inspectors were 
mainly directed towards the prevention of open strife. A consider¬ 
able number of disputes were however referred for settlement 
to other governmental or non-govemmental conciliation and 
arbitration boards. 
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From the following figures refening to the activities of the 
central and district committees for home work in 1924. it is 
clear that the official conciliation and arbitration boards met with 
initial difficulties, which were only gradually overcome. 




District committees 


Central committees 


Number 
of com¬ 
mittees 
that took 
action 

Number of 
commi t- 
tees that 
remained 
inact Ive 

Number of 
amicable 
settle¬ 
ment s 
reached 

Number 

of 

decisions 

issued 

Number 

of 

disputes 

Wage 
a gree- 
menls 
concluded 

Textile manu¬ 
facture . . 

4 

4 

4 

4 



Clothing trades 

3 

5 

2 

2 


1 

Glass industry 

4 

1 

1 

3 

— 

1 

Manufacture of 
mother-of 
pearl goods. 







Boot and shoo 
industry . . 

4 

4 

4 

— 

1 

— 


The small number of decisions issued is particularly striking; 
in practice these committees mainly exercised mediative functions. 
In the case of the Joint Central Committee in Prague, on the 
contrary, the number of decisions issued in collective disputes was 
13 in 1920, 55 in 1921 (including 4 appeals against decisions of the 
General Joint Committee in Pressburg (Bratislava)) and 29 in 
1924. For later years no figures are available, since the task of 
compiling conciliation and arbitration statistics, which has figured 
on the programme of the Czechoslovakian Government Statistics 
Office for some years, has not yet been begun. 

There is a considerable difference of opinion in interested quarters 
with regard to the influence exercised by the central bodies for 
conciliation and arbitration set up by the Government. Employers 
and workers have differed even with regard to the wartime 
committees for the investigation of complaints, to which reference 
was made in the introduction. In 1921 the Pri^myslov^ v^tnik 
(Industrial Gazette), the organ of the Czechoslovakian manufactu¬ 
rers, welcomed the abolition of these committees, which in its 
opinion had been so unsatisfactory that no Government desirous 
of promoting economic progress would dare to reintroduce them ’’ 
(Vol. VIII, Prague 1921, p. 148). 

On the other hand the Odborov4 sdruzeni beskoslovenskdy the 
organ of the Czechoslovak Trade Unions, stated that ‘‘ although 
the work of the committees has not always been satisfactory, they 


21 
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have nevertheless succeeded in preventing a great deal of high¬ 
handed action ’’ (Vol. XXV, 1921, p. 115). 

Notwithstanding the unfavourable comment mentioned above 
on the committees for the investigation of complaints, the govern¬ 
mental machinery for the settlement of disputes subsequently 
established in the building industry appears to have fimctioned to 
the satisfaction of both sides. The report of the factory inspectors 
for 1923 (p. 181) sums up the situation as follows : ‘‘ Although 
at first the workers did not regard the wages arbitration courts 
with any great favour ... they nevertheless frequently 
availed themselves of their services. The employers on their part, 
although demanding, whenever occasion offered and especially 
when asked for their opinions by the Chambers of Commerce and 
Industry, that the wages arbitration courts should not be renewed, 
nevertheless came to them with their grievances as soon as the 
courts were re-established. As, with few exceptions, the decisions 
issued have been faithfully observed by both sides, it may be 
considered that the value of these bodies has been proved in 
practice. ’’ 

While the employers have occasionally raised objections to 
governmental machinery for conciliation and arbitration, no such 
complaints have been voiced with regard to the boards set up by 
the autonomous public bodies. In a report issued in 1921 the 
Czechoslovak Manufacturers’ Association admits that in the 
sugar industry during the whole of the period since the new State 
came into being there have been neither strikes nor wage disputes 
threatening to interfere with production It should be noted 
that in the sugar industry, as in agriculture, the conciliation and 
arbitration boards of the autonomous public authorities have 
taken over the duties performed in other industries by govern¬ 
mental bodies. 

Among non-governmental bodies for the settlement of disputes 
the activities of the Prague Central Committee were particularly 
fruitful during the first few years of its existence. The report 
of the factory inspectors for 1925 stated the importance of that 
body was growing every year. The number of collective agreements 
stipulating that disputes were to be referred for final settlement 
to the Central Committee was on the increase. 

According to the same report “ the parties sent representatives 
to the meetings of the Committee who were fully acquainted both 
with the tecWcal and with the administrative aspects of the 
dispute The report concludes as follows ; ‘‘ Particularly 
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striking were the knowledge of the law shown by the workers’ 
representatives and the broad views taken of the questions at 
issue. Thus the Committee, after years of laborious effort, is at 
at length developing into what it should be : a tribunal that settles 
differences by agreement wherever possible and whose procedure 
is more elastic than the rules laid down by legislation or collective 
hgreement.” 

In recent years the number of disputes dealt with by the Central 
Committee has declined. 


§ 4. — Summary 

The situation with regard to conciliation and arbitration in 
the Czechoslovak Republic may be summed up as follows : 

^ Conciliation and arbitration are recognised in all Czechoslovak 
industries as normal methods of promoting the settlement of 
collective disputes. No uniform machinery for the conciliation 
and arbitration of disputes has been established. Where the State 
has not set up official boards or courts the parties concerned have 
themselves taken steps to establish the necessary machinery, or 
have set up boards in agreement with the autonomous public 
authorities. 

In principle no distinction is drawn between conciliation and 
arbitration, but settlement by means of an award is invariably 
preceded by an attempt to arrive at an amicable agreement. The 
varying forms of the existing machinery are adapted to the needs 
of the separate industries and to varying local conditions. In the 
highly industrialised Provinces of the Old Kingdom the autono¬ 
mous public authorities are granted considerable freedom of action. 
In Slovakia and Sub-Carpathian Russia the State takes a predomi¬ 
nant part in the settlement of disputes. The Bills for the establish¬ 
ment of uniform conciliation and arbitration machinery drafted 
fter the war were never laid before Parliament. 

The Labour Courts Act of 4 July 1931 contains a provision 
under which the parties may by mutual agreement refer collective 
laboiu* disputes to the labour courts for conciliation. This provision 
contains the germ of a uniform legislative regulation of conciliation 
on the basis of the voluntary collaboration of the parties. 
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POLAND 


§ 1. — Economic Background and Development 

Poland, as reconstituted by the Peace Treaties, has an area of 
388,390 square kilometres. This area comprises former Russian 
Poland (Congress Poland), Galicia, Upper Silesia, former Prussian 
Poland and part of the Vilna area. On 1 January 1928 the country 
had a poi)ulation of 30,213,000. 

Although Poland is essentially an agricultural country, it 
nevertheless has eight very large industrial centres. The principal 
industries are the mining industry (especially coal-mining) and the 
textile industry, while the chemical factories, the metal industry 
and the refineries rank next in importance. The total number of 
workers may be estimated at about three and a haM million. 
Of these one and a half million are agricultural workers, one 
million are industrial workers, 400,000 State officials and employees 
in the independent public services, and 250,000 professional workers. 

Under the three systems of government to which the present 
Poland was subject before the war, employers’ associations were 
able to develop their activity without any particular restrictions. 
At the present time, most of the associations formed by employers 
in the different industries of the country are affiliated to central 
organisations, of which the most important is the Central Union 
of Polish Industries, Mines, Commerce and Finance (Centralny 
Zioiqzek Polskiego Przemyslu, Gornictway Handlu i Finansow) 
formed in 1920, which, in its turn, is affiliated to the International 
Organisation of Industrial Employers. 

The local organisations of artisans are grouped in a Central 
Society of Artisans in the Polish State (Centralne Towarzyatwo 
Rzemieilnicze w Panstwie Polskiem), 

The Chambers of Industry and Commerce, the Chambers of 
Agriculture and the Chambers of Artisans, created under the 
Orders of the President of the Republic issued in 1927 and 1928, 
have made considerable progress in the country generally. 

Finally, agricultural employers’ associations have joined to 
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form several powerful central organisations such as the Union of 
Polish Agricultural Organisations (Zmqzek PoUkich Organiszacji 
Rolinczych), the Central Agricultural Society (Centralne Towar- 
zyatwo Rolnioze), and the Controlling Council of Landed Pro¬ 
prietors’ Organisations (Rada Naczelna Organizacji Ziemianskich), 
For the purpose of concluding collective agricultural agreements, 
landed proprietors are as a rule represented by their district 
organisations. 

The development of the trade union movement before the war 
was hampered by rigid restrictions, particularly in the territories 
under Russian domination. After the reconstitution of Poland the 
movement made considerable progress. The unions are grouped 
in three large national organisations, according to their political 
opinions. 

(a) The Federation of Trade Unions of Poland (Zmqzek 
Stowarzyszen Zawodowych w Polsce ), represents the Socialist point 
of view. It is affiliated to the International Federation of Trade 
Unions of Berlin. A certain number of Communist workers, 
however, belong to the Federation, and the workers who support 
the Jewish Socialist Party ‘‘ Bimd ” are now also affiliated to it. 
In 1928 26 central trade imions with a total membership of 
237,197 were affiliated to the Federation. 

(b) The Federation of Polish Trade Unions ( Zjednoczenie 
Zawodowe PoUkie) was also formed to protect the interests and 
improve the conditions of the proletariat, but, in addition, it has 
a pronounced Nationahst outlook. In 1928 it comprised 8 unions 
with 126,897 members. 

(c) The Federation of Christian Trade Unions of Poland 
(Chrzeicijaiiskie Zjednoczenie Zawodowe w Rzeczyposvoliteij Polakiej) 
and the five central organisations connected with it form part of 
the International Christian Socialist Movement. In 1928 their 
total membership was 59,778 and the number of affiliated trade 
unions 42. 

(d) The Central Federation of Workers’ Trade Associations 
(former revolutionary section) ( Centralne Zrzeszenie Klasowych 
Znazkdw Zawodowych d. frakcja revolucyjna) has 40,000 members. 

(e) The General Federation of Labour (Oeneralna Federacja 
Pracy) is a body with a membership of 20,000, to which trade 
unions approving the principle of collaboration belong. 

(f) The Confederation of Economic Associations ( Konfederacja 
Zwiqzkdw Oospodarczych) has 20,000 members. 
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Besides these organisations there are several other less important 
central trade union associations^. 

To understand the present legislation on labour disputes it is 
necessary to go back to the three systems of government in force 
in the various territories that now constitute the Republic ^ until 
Poland regained its independence. In Russian Poland, as in the 
rest of Russia, it was impossible to develop conciliation and 
arbitration machinery. Up to 1905 there was no freedom of 
association for trade purposes, or indeed for any purpose, and under 
the Penal Code of 1903 persons who combined for the purpose of 
strikes or incited others to combine were liable to imprisonment. 

The territories under Austria and Germany, on the other hand, 
enjoyed a more liberal rule, and even before the war lawfully 
constituted bodies for conciliation and arbitration were to be 
found there. In the part of Poland imder the German Empire, 
the Revolutionary Order of 23 December 1918 respecting collective 
agreements, workers’ associations and the settlement of collective 
disputes was put into force. 

As a result of these different systems of government, the laws 
of the new Polish Republic suffered at first from a lack of unity 
and even at the present time methods of conciliation and arbitration 
have not yet been co-ordinated in all respects. 

However this may be, the right of assembly and association was 
recognised from the outset by the Polish Constitution of 17 March 
1921. A Legislative Decree concerning associations was issued as 
early as 3 January 1919, but like the Legislative Decree of 8 Feb¬ 
ruary 1919 establishing freedom of association for trade purposes, 
it applied only to former Russian Poland. The last-mentioned 
Decree was extended in 1923 to former Austrian Poland. 

The present legislation on the subject of conciliation and 
arbitration in collective labour disputes has reference only to 
agriculture. The provisions in question are contained in the Act 
of 1 August 1919, amended by the Act of 11 March 1921 ® and 
supplemented by that of 18 July 1924 ^ (cf. following section). 

These same provisions were reproduced by the Act of 23 January 
1920, amended on 16 May 1922, which applied them to the settle¬ 
ment of disputes between house owners and caretakers. 

A general measure dealing with arbitration and conciliation, 

^ Cf. International Labour Offioe : Freedom of Association^ Vol. Ill, 
pp, 209 et seq. 

® Cf. the studies on Grermany, Austria and the U.S.S.R. 

^ Legislative Series, 1921, Pol. 2. 

4 Ibid., 1924, Pol. 4. 
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applying to all labour disputes, has been under consideration for 
some years. A Bill on this subject was even submitted to the 
Constituent Assembly of 1919 ; it proposed to establish a system 
of conciliation and to make arbitration compulsory in cases where 
conciliation failed, but was not adopted. 

Since then, more recent proposals have been considered by the 
Council for the Protection of Workers (Rada Ochrony Pracy), 
especially after 1928. The latest of these (1929) would cover all 
labour disputes, except in agriculture, as well as collective dis¬ 
putes between employers and apprentices. According to this scheme, 
disputes are to be brought before “ special ’’ and district ” 
conciliation and arbitration boards. In each case the Minister of 
Labour will appoint the members of the board and determine its 
competence. There will also be a Central Conciliation and 
Arbitration Board, with headquarters at Warsaw and jurisdiction 
over the whole of the Republic. Its duty is to supervise the general 
observance of the Act and to hear any appeals against the arbitra¬ 
tion awards. Its chairman and vice-chairman will l)e appointed 
by the President of the Ilej)ublic. 

Each board is to be composed of a chairman and one or two 
vice-chairmen, a number of assessors selected among employers 
and an equal number selected among workers. Each board will 
also have a secretariat staff of officials. 

The parties may either appear in person before the boards or 
send accredited representatives, invested with full powers. 

The conciliation proceedings will be initiated either at the 
request of the parties to the dispute, or, in the cases specified by 
the Act, by the chairman of the board. If an agreement is reached, 
it will have the force of a collective agreement between the parties. 
In this case a report will be drawn up and signed by the chairman. 

Recourse to arbitration will be had, on the one hand, if no 
agreement is reached by conciliation (at the request of one of the 
parties or of the chairman of the board) or directly, whenever the 
parties so decide, or the collective agreement contains a provision 
to this effect. Before delivering an arbitration award the board 
will have to consider the circumstances of the dispute and will be 
empowered for this purpose to call witnesses and experts and even 
to request for official information and examine books and documents. 
The board must moreover hear the parties to a dispute. 

The award will be delivered by a majority vote. An appeal 
will lie with the Central Board against imjust or illegal awards, 
in accordance with the procedure to be established by the Act. 
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Finally, if the dispute endangers important public interests, it 
may, if no agreement is reached by the ordinary procedure, be 
dealt with by special arbitration procedure. For this purpose an 
Extraordinary Arbitration Board is to be established, composed of a 
member appointed by the Minister of Justice, a member appointed 
by the Minister within whose competence the case in question lies, 
and assessors representing the employers and workers. 

The whole of the legal proceedings are to be free of cost, the 
expenses being borne by the State Treasury. 


§ 2. — The System in Force 

General System 

As has been mentioned above, there is no general system of 
legislation instituting conciliation and arbitration in collective 
labour disputes, except in the territory formerly under Prussian 
rule, in which the German laws ^ are still in force. In practice 
however, the amicable settlement of these disputes is secured by 
the labour inspectors ; indeed, the Order of the President of the 
Republic of 3 January 1919 and the Order of 14 July 1927 ^ 
concerning labour inspection instruct the inspectors ‘‘ to endeavour, 
in agreement with the parties concerned, to prevent and settle 
labour disputes Apparently this method is regarded with some 
favour by the parties concerned and disputes are frequently 
referred to the inspectors. In any case, conciliation constitutes 
an important part of the inspectors’ duties. If their efforts at 
conciliation fail, the Minister of Labour intervenes to secure the 
amicable settlement of the dispute. 

Special Legislation (Agriculture) 

The Acts of 1 Augxist 1919 and 11 March 1921 (new text of 12 
October 1931 deal with collective disputes between employers 
and workers in agriculture. In 1921 these provisions were also 


^ In particular, the Order of the Council of the People’s Commissaries of 23 
December 1918, concerning collective agreements, workers’ associations and the 
settlement of collective disputes. (Cf. the chapter on Germany.) Bulletin of the 
International Labour Office, 1918, Vol. XIII, p. 10. 

^ Legislative Series, i927, Pol. 8. 

3 Ibid., 1931, Pol. 4. 
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put into force in the divisions of Poland formerly under Russian 
and Austrian rule. 

The Act of 18 July 1924 which also refers to agricultural 
disputes, introduces a system of special arbitration boards covering 
the whole of the Republic, except the province of Silesia. 

All the boards established under the above Acts are ad hoc 
committees set up for each dispute. 

Conciliation 

The Amending Act of 1921 to the Act of 1919 (new text of 
12 October 1931) introduces a twofold system of conciliation. 
Side by side with the direct mediation of the labour inspectors it 
institutes conciliation boards. 

The labour inspector in his capacity as direct conciliator 
intervenes either on his own initiative or at the request of one 
of the parties. He invites the parties to appear before him in 
person or by representatives and endeavours to bring about a 
mutual understanding or the conclusion of an agreement. For the 
purpose of determining conditions of work or wages for the whole 
of a district, the parties are deemed to be represented by their 
trade associations. 

Recourse is had to the second method of conciliation if the 
parties so decide in the course of the proceedings before the 
inspector. A conciliation board is then set up and it is at this 
point that the representation of the parties by their respective 
organisations becomes important. It is the duty of the trade 
associations of the two parties to appoint the representatives who 
are to serve on the conciliation board. The Act strictly regulates 
the procedure governing the appointment and eligibility of 
representatives ; persons who refuse to take part in the elections 
are liable to a fine. If one of the parties does not belong to a trade 
association or the organisation concerned refuses to send represen¬ 
tatives to the conciliation board, the party in question elects his 
own representatives, provided that the number of persons concerned 
in the dispute exceeds ten. 

The labour inspector is chairman of the conciliation board 
ex officio. The decisions taken are embodied in a report which 
must be signed by all the members of the board. The agreement 
reached is binding for a period not exceeding one year. 


1 Legislative Series, 1924, Pol. 4. 
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Arbitration 

The Act of 1919-1921 (new text of 12 October 1931) also 
establishes arbitration boards, composed of from three to five 
representatives for each party and a chairman elected by the 
parties, or if the parties fail to agree upon his choice, designated 
by the Minister of Labour. The members of the board are chosen 
by the parties’ respective trade associations, or by the representa¬ 
tives elected in each commune by employers and workers. Persons 
who, without sufficient reason, refuse to carry out their duties 
or to take part in the elections, are liable to a fine. 

The labour inspector does not convene the arbitration board 
unless the two parties affirm their willingness to accept its award. 
The board settles disputes referred to it at the request of one of 
the parties, as well as disputes in regard to which no agreement 
has been reached by conciliation. Moreover, at the request of 
either party, but not necessarily with the consent of the other 
party, the labour inspector refers to the arbitration board any 
disputes that have arisen in respect of failure to observe an agree¬ 
ment previously concluded, or to carry out an arbitration award 
previously delivered. Failure of either party to appear, without 
sufficient cause, does not entail the suspension of the proceedings. 

A number of detailed provisions lay down the procedure of 
the arbitration board. The board is not competent to adopt 
resolutions unless the chairman and at least three representatives 
of each party are present. The same number of representatives 
must be present on each side. Awards and resolutions are adopted 
by majority vote, and are recorded in writing and signed by the 
members of the Board, together with the minutes. The parties 
are entitled to demand copies. The proceedings are free of charge. 

The awards are enforceable and their provisions binding for 
a period not exceeding one year. An award that regulates wages 
and conditions of employment for the whole of a district is enforce¬ 
able throughout that district and forms the basis for the conclusion 
of individual contracts of employment. The conditions established 
by the award, like those of all other contracts of employment, 
are therefore safeguarded by the provisions of civil law. 

The Act provides that in certain cases an award of an arbitration 
board may be quashed. 

Side by side with the normal arbitration procedure mentioned 
above, the Act of 1921 made transitional provision for special 
arbitration procedure ‘‘ in order to ensure the normal regulation 
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of work on the land This procedure was made permanent by 
the Act of 18 July 1924, concerning special arbitration boards, 
which provides for compulsory arbitration when a settlement 
cannot be reached by the ordinary methods of conciliation and 
arbitration. 

The special board consists of a chairman appointed by the 
Minister of Labour and one representative each of the Minister of 
Agriculture and the Minister of Justice. The three Government 
representatives are assisted by equal numbers of representatives of 
the employers’ and workers’ trade associations in the district 
concerned in the dispute. But if difficulties are encountered 
respecting the appointment of the representatives of the parties or 
their participation in the proceedings, the board may meet and 
issue valid decisions even if it is composed solely of the three 
Government representatives. 

As in the case of other arbitration awards, the working condi¬ 
tions laid down by the board are binding for not more than one 
year. They are, moreover, automatically annulled by the subse¬ 
quent conclusion of a collective agreement by amicable arrangement 
between the parties. 


§3. — Results and Opinions 


The following table gives some figures relating to strikes 
between 1921 and 1930. It shows the number of strikers, days 
lost and imdertakings affected. 


Year 

Number 
of strikes 

Number of 
undertakings 
alfectcd 

Number 
of strikers 

Working 
days lost 

1921. 

720 

9,143 

479,327 

4,117,926 

1922 . 

800 

8,093 

607,011 

4,630,833 

1923 . 

1,263 

7,461 

849,051 

6,378,680 

1924 . 

916 

6,400 

664,134 

6,644,852 

1925 . 

532 

1,910 

148,627 

1,284,663 

1926 . 

590 

2,827 

145,493 

1,422,640 

1927 . 

' 616 

3,866 

234,938 

2,456,270 

1928 . 

769 

6,230 

354,018 

2,787,776 

1929 . 

, 488 

3,894 

214,493 

j 968,287 

1930 . 

322 

1,666 

60,399 

' 367,711 


According to the report of the Labour Inspectorate for 1928^, 
the results of the strikes registered in 1928 were as follows : 23 per 


' Ministbrstwo Pracy I opiEKi SPOEECZNEJ .* Inspekcja Pracy. 1928. 
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cent, were unsuccessful, about 58 per cent, were partially successful 
and 17 per cent, entirely successful. The results of 20 strikes were 
unknown. The report does not supply any general information for 
the preceding years, but gives some figures on industrial strikes, 
which represent from 90 to 95 per cent, of the total. In industry 
the proportion of imsuccessful strikes was only 23 per cent, in 
1927, as compared with 30 per cent, in 1926 and 31 per cent, 
in 1925 1. 

The report also contains some information on the chief causes of 
strikes during the year under review. About 62 per cent, of the 
strikes arose out of demands for higher wages, 8 per cent, were 
called to secure the observance of conditions laid down by the Act 
and 5 per cent, to secure that of the eight-hour day. 

As regards the intervention of the labour inspectorate and other 
bodies for mediation in collective labour disputes, the table below 
gives some general figures for the period 1924 to 1928 



Industry 

Agriculture 

Year 

Disputes 

followed 

by 

strikes 

Total 

number 

of 

disputes 

N umber 
of under¬ 
takings 
affected 

Number 

of 

workers 

affected 

Disputes 

followed 

strikes 

Total 

number 

of 

disputes 

Number 
of under¬ 
takings 
affected 

Number 

of 

workers 

affected 

1924 

574 

3,283 

9,667 

484,301 

153 

1,039 

8,096 

111,794 

1925 

288 

2,290 

4,023 

308,435 

134 

893 

6,195 

64,684 

1926 

431 

2,115 

4,935 

331,572 

42 

583 

5,826 

39,526 

1927 

602 

2,128 

7,221 1 

382,657 

23 

416 

1 4,876 

1 28,614 

1928 

644 

2,328 

10,819 

361,162 

27 

1 398 

.3,854 

25,569 


* These two figures are doublful; the 1928 report, which for purposes of comparison 
reproduces the figures for the previous year, gives only 3,676 undertakings and 22,714 
workers affected by strikes in 1927. 

The majority of the above disputes were settled by the labour 
inspectors. Even in agriculture, where arbitration boards have 
been established under the law, not more than one sixth of the 
cases have been referred to these bodies, while as a rule (95 per cent, 
of the boards convened in 1928) the labour inspector himself 
acts as chairman of the board. For agriculture, the reports contain 
the following information on the results achieved by the various 
agencies for mediation during the last three years under review. 
Among the disputes that the labour inspectors considered without 
convening an arbitration board, 51 per cent, were settled by means 
of conciliation in 1926, 56 per cent, in 1927 and 54 per cent, in 
1928. Among the disputes in which conciliation failed, 11 per cent. 

^Ibid„ 1927. 

2/6id., 1926, 1926, 1927, 1928. 
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in 1926, 26 per cent, in 1927, and 21 per cent, in 1928 were referred 
to the courts or other bodies. Action taken by the arbitration 
boards had the following results : in 1926, an agreement was 
reached in 49 per cent, of the disputes considered, 5 per cent, of the 
awards were annulled and in 46 per cent, of the cases it is stated 
that “ partial satisfaction was given. In 1927, the corresponding 
figures were 20 per cent., 6 per cent, and 74 per cent. Finally, 
in 1928, 83 per cent, of the disputes were settled and partial 
satisfaction ” was given in 17 per cent, of the cases. 

In a recent article ^ on the present condition of Polish agri¬ 
cultural workers, Mr. J. Gnoinski, Chief of Service, in the Ministry 
of Labour and Social Assistance, expresses his views on the 
evolution and present importance of concihation and arbitration 
machinery. He points out that as a result of the exceptionally 
difficult situation of agricultural wage earners (especially in former 
Russian Poland) the Polish Government was from the outset 
obliged to establish conciliation agencies for the purpose of avoiding 
stoppages of work. A necessary corollary of this system was the 
legal recognition of the trade associations, without whose assistance 
it was impossible to ensure the observance of the agreements 
reached. 

Referring to the juridical value of the bodies for conciliation 
created by the Act of 1 August 1919, the author expresses the 
following opinion : 

“ The fact that disputes regarding the observance of collective 
agreements must be referred to the district conciliation boards 
confers on these bodies something of the status of agricultural 
labour courts. If the question is considered impartially, some 
doubts may be expressed as to the value of the arbitration boards 
as permanent judicial organs. 

“ The main reason for the establishment of special courts to 
deal with labour disputes is the need of a speedy settlement of 
such disputes. The arbitration boards, which do not possess the 
necessary authority to make their decisions enforceable, do not 
fulfil this requirement. Moreover, as they are professional bodies, 
composed of a relatively large number of persons representing 
employers and workers (at least seven persons), most of whom have 
had no legal training of any kind, there is no doubt that these 
boards, generally speaking, are less qualified than the ordinary 
courts to give a considered opinion on the suits referred to them. 

^ J. Gnoii^ski : Die Landarbeiterfrage in Polen in Vierte^ahrshefte der 

PoVniachen Landtoirtachaft, Vol. I, No. 2, Jan. 1930, pp. 28 et seq. 
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At the same time it cannot be denied that these institutions 
are of social value. The essential social function of the arbitration 
boards is to ensure the enforcement of collective agreements. 
Indirectly they help to prevent disputes between employers and 
workers on the observance of collective agreements. 


§ 4. — Summary 

In Poland no general Act on conciliation and arbitration has 
as yet been passed. In the districts which, up to the end of the 
war, were under Prussian rule the German legislation on the 
subject still remains in force. In the rest of the country the 
amicable settlement of collective disputes is undertaken by the 
labour inspectors, who exercise the function of conciliator in 
addition to the other duties assigned to them by the Legislative 
Decrees issued by the Government. 

In former Russian and Austrian Poland special legislation has 
been passed to regulate conciliation and arbitration procedure in 
collective disputes in agriculture. These laws introduce a twofold 
system of conciliation and a twofold arbitration procedure. Conci¬ 
liation proceedings are instituted, either before the inspector alone 
or before a conciliation board convened to consider the dispute. 
As regards arbitration, besides the ordinary proceedings before a 
board that, like the conciliation board, represents the parties to 
the dispute, the Act also provides for compulsory arbitration in 
cases of failure to reach agreement by the methods already men¬ 
tioned. Compulsory arbitration proceedings are instituted before a 
special board, composed of three Government representatives in 
addition to the members appointed by the parties to the dispute. 

A comprehensive Bill, applicable to the whole of the coimtry, 
is at present under consideration by Parliament. 
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BALTIC STATES 

(ESTONIA, LATVIA, LITHUANIA) 


Historical Development 

When the modem industrial development of Europe began, 
what are now known as the Baltic States of Estonia, Latvia and 
Lithuania belonged to the Russian Empire, and this fact justifies 
the treatment in common of their historical development. It must 
nevertheless be remembered that before the coming of Russian 
rule the history of these three countries was not one and the 
same. Latvia and Estonia were formerly territories of the Teutonic 
Order of Knights, and the advantages of the coast favoured trade 
and industry and brought these countries into close contact with 
the Hanseatic League. Lithuanian interests, on the other hand, 
were predominantly continental. It played a part in the history 
of Poland, and entered into union with that State at the end of 
the Middle Ages. Before that time it was politically independent 
— the only one of the Baltic States to be so. 

Agriculture is in all three States the most important industry. 
Until the end of the war large estates predominated and the 
landowners possessed besides their estates many privileges, public 
and private. They had a permanent monopoly of brewing and 
distilling, hunting and fishing. Their voice was also all-important 
in legislation and administration, for with landed nobility went 
the right to elect the members of the LandUig (Parliament). These 
social contrasts were accentuated by certain contrasts in nationality. 
In Estonia the majority of the large landowners were Germans, 
while in Lithuania they were mostly Poles ; in Latvia, where 
48 per cent, of the total area was in the hands of 820 families, they 
were either Germans or Poles. 

These conditions aroused dissatisfaction in wide circles of the 
population and are considered to be the reason why the Baltic 
countries, which were culturally in advance of the rest of the 
Russian Empire, played a particularly vigorous part in the popular 
movement of 1905. 
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Besides agriculture a not unimportant industrial development 
took place in the last thirty years of the nineteenth century on 
the Baltic coast, chiefly in the working up of goods for re-export 
— timber, flax and animal products in particular. The steady 
market provided by Russia favoured also the growth of the engi¬ 
neering and chemical industries. 

The great war and its consequences brought with them a 
complete change in these conditions. The agrarian reforms carried 
out in each of the three States after the declaration of independence 
caused the number of agricultural labourers to fall considerably, 
while that of independent proprietors multiplied. The creation 
of thousands of small farms and the growth of the intensity with 
which the land was worked brought about a big demand for credit. 
To be able to meet this the three States were compelled at the 
beginning of their existence to give up the idea of rendering any 
considerable aid to their industries, which had been completely 
destroyed by the war. The reconstruction of the latter without 
State assistance proved particularly difficult, for the Russian 
market was lost and others had to be found instead. 

Despite these obstacles the three States succeeded in breathing 
new life into their industries, thoiigh it is true that these now give 
an impression completely different from that made before the war. 
A process that is typical of the structural transformation of industry 
in the three Baltic countries can be seen most plainly in Latvia, 
where small instead of large or medium-sized undertakings are 
now the rule. Before the war there were in Latvia some 120 workers 
to an undertaking ; now the average is only 20.1. This development 
did not favour the growth of machinery for conciliation or arbi¬ 
tration in collective disputes. The large number of undertakings 
and the decreased size of the staffs was a reason for leaving the 
settlement of collective disputes more than in other countries to 
direct negotiation between the interested parties. This explains 
the fact that in not one of the three States has a systematic regu¬ 
lation of conciliation and arbitration, covering all industries, come 
into being. 


22 
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ESTONIA 


§ 1. — Basie Facts 

The Republic of Estonia extends over 47,588 square kilometres, 
of which some 3,800 are accounted for by the Islands of Osel, 
Dage and Mon. There are about 1,170,000 inhabitants, only 
15.7 per cent, of whom earn their living in industry. More than 
half of this total, 59 per cent., are occupied in agriculture. 

The trade union movement suffered a serious setback in 1924 
by reason of the discovery of a Communist conspiracy. According 
to official figures 561 trade unions had registered on 1 January 1929 
as against 370 at the end of February 1925. On 31 December 1928, 
29 trade unions, with 5,506 members in all, were affiliated to the 
Estonian Federation of Trade Unions (Eestimaa Jddlisumlimgute 
Keaklit), which is itself affiliated to the International Federation 
of Trade Unions. 

The principal employers’ organisations are the Estonian Manu¬ 
facturers’ Association and the Association of Medium and Small- 
scale Industries 


§ 2. — The System in Force 

The Estonian conciliation and arbitration system rests on two 
bases : trade and industry come under the Act passed by the 
short-lived Russian revolutionary Government of 5 August 1917, 
agriculture under the Act of 1 November 1921 

fa) The Act of 5 August 1917 was supplemented for Estonian 
territory by an Order concerning labour inspectors, issued on 
19 December 1918, according to which it is part of the duty of 
these inspectors to decide disputes between employers and workers. 
They have in such circumstances to arrange for the institution of 
conciliation and arbitration boards. 

^ Cf. International Labour Office : Freedom of Aasociatiout Vol. Ill, pp. 263 
ot seq. 

* Legislative Series, 1921, Part II, Eat. I. 
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In cases of dispute, employers and workers may, by appli¬ 
cation to the labour inspector, have their differences brought 
before a conciliation board. The inspector has then to inform the 
other party of the application and require him to state within 
forty-eight hours whether he will take part in the proposed conci¬ 
liation proceedings. Should his answer be in the affirmative, the 
inspector invites the parties to appoint representatives for the 
formation of a conciliation board ; should he refuse, the inspector 
has to publish the fact in the daily press. The inspector is also 
empowered in his official capacity to summon the parties to form 
a conciliation board without their application, and can also form 
permanent boards for the settlement of future disputes. Should 
either employers or workers object to the foundation of permanent 
machinery for conciliation, the inspector has to publish this fact 
too in the daily press. 

The procedure before the conciliation board is settled ad hoc 
by the representatives of the two parties. Should the board come 
to no decision, it can propose to the parties to go before an arbi¬ 
tration court and can assist them, if they so desire, in its con¬ 
stitution. Such a court is composed of an equal number of employers’ 
and workers’ representatives and an impartial chairman chosen by 
the other members of the court. 

(h) For the settlement of collective disputes in agriculture, 
special regulations have been in force since the passing of the Act 
of 1 November 1921. This Act set up district joint commis¬ 
sions ” and a general joint commission for the whole country. 
The former have to draft proposals for conditions of employment 
in agriculture (minimum wages, daily working hours, overtime 
conditions, lists of working and rest days) and to transmit these at 
intervals to the general joint commission. 

According to section 19 of the Act, the district joint commis¬ 
sions have to hold ordinary and special sessions, the former once 
a year, in December at the latest, the latter as required. The Act 
does not state exactly when the special meetings are to be held, 
but there can be little doubt that they are intended to take place 
when an exceptional economic situation makes a change in condi¬ 
tions of employment seem necessary in order to avoid a labour 
dispute. In the light of section 19 of the Act the agricultural 
district joint commissions appear as a means of averting and if 
necessary of settling labour disputes ; particular interest attaches 
to this fact, for agriculture is the most important source of pro¬ 
duction in Estonia, as in the other Baltic States. 
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§3. — Results 


The conciliation system handed down from the Russian revo¬ 
lution has been put into practice in a few cases only. More favour¬ 
able results have been obtained in the prevention of disputes in 
agriculture by the help of the district commissions. The number 
of labour disputes in Estonia may be gathered from the following 
strike figures compiled by the Statistical Office of the Estonian 
Republic : 


Year 

Number 
of strikes 

Workers 

involved 

Undertakings 

involved 

Working days 
lost 



5,623 

29 

42,162 


— 

3,492 

36 


1924 . 

16 

1,668 

16 

4,831 

1926 . 

16 

904 

16 

2,639 

1926 . 

14 

660 

14 

1,196 

1927 . 

6 

218 

5 

3,067 

1928 . 

5 

1,098 

43 


1929 . 

16 

1,915 

— 



7 

1 

164 

— 
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The number of workers and of lost working days applies only 
to the workers directly affected. The data were collected from the 
parties concerned and calculated by the Statistical Office. 
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LATVIA 


§ 1. — Basie Facts 

The total surface of Latvia is 65,791 square kilometres. The 
population was, at the end of 1927, estimated by Dr. C. Ballod ^ 
at about 1,880,000. No census has been taken since that date. 
The number employed in industry in 1926 was 57,000. 

Among employers’ organisations the Riga Manufacturers’ 
Alliance included in 1929 the owners of 641 undertakings with 
15,866 workers ; the medium-sized and smaller undertakings are 
organised in the Association of Latvian Industrial Employers and 
Handicraftsmen. There are also many associations in particular 
industries. 

Most of the organised workers belong to the “ free ” or social 
democratic trade unions, which are affiliated to the Central Office 
of Latvian Trade Unions. This included 25 unions with 25,524 
members in 1930. A few free trade unions (teachers, dockers, 
engineers) do not belong to the Central Office. They are described 
as independent ”. There are also in Latvia ‘‘ Nationalist ” 
and ‘‘ Left ” trade unions, whose membership is not exactly 
known 2 . 


§ 2. — Tlie System in Force 

The Latvian conciliation system, like much of that in Estonia, 
follows Russian legislation. For details of the provisions of the 
law, therefore, reference may be made to the description of the 
Estonian system given above. Latvian experience of the Russian 
Conciliation Act was, however, less satisfactory than in Estonia. 
This may be seen particularly from the history of the Riga dockers’ 
strike in the spring of 1920. The rapid depreciation of the currency 
led at that time to an extraordinary rise in the cost of living with 

^ LeUkmda Ekonomiat, 1928. 

* Of. Intbrnational Labour Office ; Freedom of Aseociationt Vol. Ill, pp. 264 
et saq.’ 
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which wages could not catch up. The trade unions in Riga applied 
to the Ministry of Labour in order to obtain the establishment 
of a permanent conciliation institution. The employers’ organis¬ 
ations agreed, and after various discussions in common under the 
presidency of an official of the Ministry of Labour, it was arranged 
to establish a permanent ‘‘ Conciliation Chamber ” in Riga. The 
constituent document was signed on 10 May 1920 by represen¬ 
tatives of the employers’ and workers’ organisations. 

The parties agreed that the activities of the Chamber should 
be governed by the Russian Act of 1917, together with the following 
additional regulations : For the iiroceedings, each party elects 
two representatives for discussion and three for the final vote. 
The Central Office of Trade Unions in Riga sends two, and the 
trade union actually concerned one representative. For the 
employers, the Riga Manufacturers’ Alliance, the Association of 
Latvian Industrial Employers and Handcraftsmen, and the 
particular organisation concerned with the dispute each send one 
representative. 

In case of dispute the parties must first of all apply to their 
trade organisation. If this body cannot bring about an agreement, 
it must take the case via the labour inspector to the Conciliation 
Chamber. 

The agreement of 10 May 1920, too, refrained from making 
conciliation compulsory ; indeed, the proceedings are possible 
only if both sides agree to them. The only means by which the 
labour inspector can bring pressure to bear upon a recalcitrant 
party is to publish its attitude in the daily press. 


§ 3. — Results 

The Riga Conciliation Chamber failed even in the attempt to 
settle the dispute between the dockers and their employers in 
1920 — the very purpose for which it had been founded. Since 
that time there have been repeated labour disputes in the industry, 
but the Chamber has not been able to make any important contri¬ 
bution to their settlement. To begin with, the representatives of 
the workers frequently did not attend the sessions ; the employers’ 
representatives followed their example ; so that finally, there 
ceased to be any regularity in its sittings. The lack of any sort 
of compulsion to submit to conciliation proceedings is given as a 
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cause of failure of the Chamber. Another circumstance which 
helped to make it useless was that its decisions carried with them 
not the least guarantee of execution. 

The decisions taken by the conciliation committees set up by 
collective agreements had also, until 1927, no special legal guaran¬ 
tees. Only so far as the activities of these committees could be 
brought under the law of contract in civil law had they any legal 
force. The attempt to establish conciliation and arbitration by 
non-official means must therefore have led to the same failure 
which met the attempts to revive the Russian legislation of the 
transition period, had the Emergency Order of 4 October 1927 
on collective labour agreements ^ not been issued. 

This Order includes among other things a conditional instruction 
to the effect that provisions concerning the settlement of differences 
of opinion and of disputes may also be included in collective 
agreements (section 5, second sentence). From section 10 of this 
Order it is clear that the provisions of a collective agreement bind 
the contracting parties even when they are Government autho¬ 
rities. The individual members of an organisation which has 
concluded a collective agreement are also bound by that agreement, 
for the effect of section 5 of the Order taken in conjunction with 
the first sentence of section 10 is that if a collective agreement 
contains provisions on conciliation and arbitration, these are 
binding both upon the organisations party to the agreement and 
upon the individual members of such organisations. 

These regulations are strengthened still further by the provision 
of section 10 that “ the organisation and its individual members 
are jointly liable for the fulfilment of the collective agreement. 
Any failure on the part of the organisation or its members to 
participate in the conciliation and arbitration committees mentioned 
in the collective agreement may thus have serious results for them, 
and may in particular render them liable for damages. 

These regulations make conciliation to a certain extent obli¬ 
gatory, though it should be remarked that the Order of 4 October 
1927 on collective agreements covers only members of the organi¬ 
sations party to the agreement and not outsiders. This follows 
from the second sentence of section 10, which stipulates that the 
individual members of organisations may, by giving due notice 
of their resignation to their organisation, be exempt from complying 
with the provisions of the agreement. The period of notice specified 


^ LegiakUive Series, 1927, Lat. 3. 



344 CONCILIATION AND ABBITRATION IN DIFFERENT COUNTRIES 


in the Order is a fortnight. This is a defect of the system and can 
have serious effects on the settlement of collective disputes by the 
institutions set up by collective agreement. The system can 
fimction only if both employers and workers remain loyal to their 
own organisations. 

The Emergency Order concerning collective agreements has 
not yet been in force long enough to allow of a final judgment ; 
but the following strike statistics published by the Ministry of 
Public Welfare show that so far it has failed to produce any 
considerable change in the development of labour conflicts. 


Year 

Workers 

involved 

Undertakings 

involved 

Working days 
lost 

1922 . 

3,564 

41 

31,606 

1923 . 

13,566 

199 

78,220 

1924 . 

9,623 

87 

96,988 

192,5. 

3,224 

63 

24,562 

1926. 

6,066 

63 

63,968 

1927 . 

6,273 

96 

60,267 

1928 . 

13,431 

179 

62,264 

1929 . 

26,462 

362 

46,838 

1930 . 

1,647 

38 

12,077 
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LITHUANIA 


§ 1. — Basic Facts 

The Republic of Lithuania, including the autonomous territory 
of Memel, covers 55,658 square kilometres and has 2,317,000 
inhabitants. Of the 362,000 workers of Lithuania, 242,000 are 
engaged in agriculture. In 1919 and 1920 workers’ organisations 
were founded in Kovno (Kaunas) and Shevli (Siauliai), the peak 
of the labour movement coming in 1920, when some 38,000 workers 
were organised in trade unions. The following years brought a 
decline, and at the end of 1926 the “ free ” unions, according to 
their own data, had a membership of 18,486. There were also 
Christian workers’ unions, but their representative character was 
affected by the adhesion of a large number of peasant farmers. 

A manufacturers’ association watches the interests of the 
employers. 

Since the coup d’etat of 16 December 1927 the activity of the 
trade associations has been limited 


§ 2. — The System in Force 

On 14 November 1924 an Act on labour inspection ^ was passed 
in Lithuania. 

According to section 9 of this Act the labour inspector can 
intervene ex officio in disputes between employers and workers 
in order to settle them, and if necessary to arrive at a decision 
binding on the parties. 

With this object the inspector should enquire into the dispute 
on the spot, and attempt to bring the parties to an agreement. 
In widespread disputes, he should constitute conciliation boards 
and arbitration courts. In all the decisions and steps he takes 


i C£. International Labour Office : Freedom of Association, Vol. Ill, pp. 273 
et soq. 

^ Legislative Series, 1924, Lith. 3. 
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on the basis of section 9, the inspector has to follow the directions 
of the Chief Labour Inspector, who is himself directly subordinate 
to the Ministry of the Interior Political authorities have thus 
a final voice in collective labour disputes in Lithuania. 


MEMEL TERRITORY 

The Territory of Memel, separated from Germany since 
15 February 1920, was joined to Lithuania by the decision of 
the Ambassadors’ Conference in February 1923. It extends over 
2,650 square kilometres and has about 145,000 inhabitants. 
German conciliation legislation in the 8hai)e of the Order of 
23 December 1918 on Conciliation in Labour Disputes (Reichs- 
gesetzblatt ^ p. 1456) is valid for the Territory. This system has, 
however, been considerably supplemented by an Order of 9 August 
1922 (Official Gazette for Memel Territory^ p. 785) and by the 
Administrative Regulations of 12 September 1922 (ibid., p. 961 j. 

The first-named Memel Order made it obligatory on all under¬ 
takings employing more than twenty persons to constitute com¬ 
mittees representing workers and employees. The duties of such 
committees are described in section 10 of this Order, which requires 
them to assist in regulating wages and other conditions of 
employment, imless these are regulated by collective agreement 
Disputes arising in this connection are decided in the first instanoe 
by conciliation committees. The parties have a legal right of 
appeal against such decisions, in which case they go before the 
arbitration court for the Territory. This court was set up, with 
its seat at Memel, by the Administrative Regulations of 12 Sep¬ 
tember 1922, section 1, as an “ Appeal and Revision Court for 
decisions made by conciliation committees ”. 


Summary 

The machinery for arbitration and conciliation in collective 
labour disputes has not yet reached a high state of development 
in the Baltic States. Only Estonia has arrived at systematic 

^ Abramson : Zeitachrift fur Oatrecht, 1928 (VII), p. 934. 

2 Bulletin of the International Labour Office (Basle) 1918, Vol. XIII, p. 10. 
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legislation, and even this is limited to agriculture. In Latvia, the 
Russian transitional legislation is still valid, but under the com¬ 
pletely altered conditions it has achieved no great success, concilia¬ 
tion being left very largely to the parties themselves. In Lithuania 
the question of conciliation and arbitration was settled as a 
subsidiary matter in course of framing the Labour Inspection 
Act. 
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DENMARK 


§ 1. — Economic Background and Development 

The total area covered by the Kingdom of Denmark is about 
42,926 square kilometres. According to the census of 1925, it has 
a population of 3,434,555. 

Denmark is a country of small and medium-sized holdings, in 
which the peasant class for a long time formed the major part of 
the population. Fishing also employees a large number of the 
inhabitants. In 1925, 392,000 persons, or roughly 30 per cent, of 
the working population, were engaged in industry. One-third of 
the factories are equipped with mechanical power. The principal 
forms of industry are connected with the working up of agricultural 
products and the most important branches are sugar refining, 
distilling, brewing, flour milling and the manufacture of margarine. 
Shipbuilding is also a particularly important industry. 

Thanks to the fact that the right of association has been recog¬ 
nised since 1849, Denmark has a widely developed system of 
employers’ and workers’ organisations. The employers’ associations 
are grouped in the Danish Employers’ Federation (Danak Arbejd- 
giverforening) and the workers’ unions in the Danish Trade Union 
Federation (De aamvirkende Fagforbund i Danmark) which in 
1929 included 55 federations with 250,162 members, of whom 
210,439 were men and 39,723 women. There are also a certain 
number of independent unions with a total membership of 
about 80,000 

The trade associations instituted systems of conciliation and 
arbitration at a very early date. As early as 1898, a joint body for 
the settlement of labour disputes was set up by the Trade Union 
Federation on the one hand and the Employers’ Federation on the 
other. It consisted of three representatives of each party, of whom 
two on either side had to be members of one of the organisations. 
In the event of a dispute between the trade associations affiliated 

^ Cf. Intbbnational Laboijb OrncB ; Freedom of AaaocicUion, Vol. Ill, pp. 281 
et 8eq. 
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to either of the central federations, the Committee had to decide 
whether the collective agreements had been respected. 

In the following year, a general lock-out affecting fourteen 
occupations in the building trade led to the conclusion in Sep¬ 
tember 1899 of an agreement which now forms the basis of 
industrial relations in Denmark. It was then that provision was 
made for the establishment of the Permanent Arbitration Court 
(den permanente Volgifstret), whose principal function was to 
consist in judging all cases of infringement of the September 
agreement. Pending its establishment, this function was entrusted 
to the Copenhagen Court of Appeal. An Act of 3 April 1900 laid 
down provisions for the calling of witnesses before the arbitration 
tribunals, but it was not until 12 April 1910 that an Act was 
passed setting up the Permanent Arbitration Court. This Act 
was drafted on the basis of a report submitted by a new joint 
committee set up on the occasion of a dispute in the printing 
industry in 1908. It was amended on certain points by the Act 
of 4 October 1919 concerning the Permanent Arbitration Court, 
which constitutes the legislation on arbitration at present in force. 

As regards labour disputes, the Act of 12 April 1910 concerning 
the nomination of a conciliator for labour disputes provided for 
the appointment by the Minister of the Interior of one conciliator 
for the whole country for a period of two years at a time. The 
Act of 21 December 1921 concerning intervention in labour disputes 
fixed the number of official conciliators at three. This Act was 
originally intended to expire at the end of 1925, but was then 
prolonged until 1 December 1926, by which date it was expected 
that the new Bill prepared by the “ Grand Committee on Labour 
would have been debated in the Riksdag. The Bill introduced by 
the Social Democratic Government of that time was rejected, and 
the operation of the existing Act was prolonged from year to year. 
A new Bill was introduced, but was equally unsatisfactory both 
to the employers, who under its terms would have been obliged 
to give the conciliation bodies information on the economic position 
of their undertakings, and to the workers, who would have had to 
empower the negotiators or other lees important bodies to conclude 
binding agreements. Finally, a compromise was adopted, based in 
the main on the Act of 1921. It includes certain additional clauses, 
however, notably those enabling the conciliator to make his 
mediation conditional on agreement not to declare a stoppage for 
a week. This Bill was adopted unanimously by both Chambers of 
the Riksdag and constitutes the legislation at present in force. 
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§ 2. — The System in Force 

In Denmark an official conciliation system is provided under 
the Act of 28 February 1927 No statutory provision is made 
for arbitration proper in disputes concerning the regulation of 
conditions of employment, wages or other circumstances connected 
with labour that are not covered by collective agreement, that is 
in “ disputes about interests 

Disputes concerning the validity or the interpretation of collec¬ 
tive agreements or disputes about rights ” are covered by the 
Act of 4 October 1919 concerning the Permanent Court of Arbi¬ 
tration Although this Act deals only with disputes about rights 
and not those about interests (according to the distiction drawn 
in most of the Northern countries) the procedure it lays down is 
worth noting here. 

Infringements of the agreement of September 1899 are also 
dealt with under the Act of 4 October 1929 concerning the Per¬ 
manent Court of Arbitration. 

Conciliation 

The Act of 28 February 1927 respecting conciliation in labour 
disputes provides for the appointment of three conciliators for the 
whole Kingdom, nominated for three years at a time and re-eligible 
for appointment, and of one substitute conciliator. The appoint¬ 
ments are made by the Minister of Social Affairs on the proposal of 
the Permanent Court of Arbitration. The coixciliators elect from 
among themselves a chairman who directs the proceedings of the 
Conciliation Committee for a year. The Committee sends an 
annual report on its activities to the Minister of Social Affairs. 
Normally, each conciliator performs his functions as mediator 
without the collaboration of the other conciliators. Nevertheless, 
if a labour dispute is of considerable public importance, all three 
conciliators may decide to intervene in the dispute in concert. 

Any dispute concerning the competence of the conciliators may 
be submitted to the Permanent Court described below in connection 
with justiciable disputes. The conciliator may ask the Court to 
intervene for the purpose of hearing witnesses. 


^ Of. Legislative Series, 1927, Den. 1. 

^ Annuaire de la Ugislation du travail, 1914-1919, Vol. I, p. 306. 
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The conciliators meet as often as required, at the invitation of 
the chairman. They fix, by standing orders drawn up for each 
year or for each case, the labour questions in which each conciliator 
must intervene if occasion arises. 

The conciliators must keep in touch with the general conditions 
of labour and especially with wage conditions. If there is reason 
to fear a stoppage of work or if such a stoppage has already occurred 
and the competent conciliator considers that the scope and effects 
of the strike or lock-out are of considerable public importance, 
he may summon the parties to enter into negotiations, either on 
his own initiative or at the request of one of them, in any case 
in which negotiations have already taken place and have been 
declared fruitless. In such cases, the parties themselves may 
designate their representatives, who must, however, be members 
of the organisations or federations concerned. 

In the course of the negotiations between the parties, the conci¬ 
liator may propose terms of agreement calculated to bring about a 
peaceful settlement of the dispute. Before submitting a draft 
settlement the conciliator must discuss its substance and form with 
two representatives of each of the parties and, if the latter belong 
to federations, with a representative of each federation concerned. 
The draft settlement may not be made public without the concili¬ 
ator’s consent until the replies of both parties have been received. 
The conciliator may refer back to the parties concerned any ques¬ 
tions that have not been the subject of actual negotiations on their 
merits or that are of a special occupational character, and may 
refuse to continue his mediation until such negotiations have taken 
place. He also fixes the limit within which such negotiations must 
be effected. 

If, in the course of a dispute in which a conciliator has intervened 
because a stoppage is feared or has already occurred, any doubt 
should arise as to the actual facts concerning wages, hours of work, 
and overtime, the conciliator may require the parties to give 
explanations. 

Conciliation procedure is not compulsory. The conciliator may 
require the parties to appear if a strike of considerable importance 
is feared or has occurred, but no penalties are provided in this 
connection. When the conciliator offers to mediate, he may require 
once in every dispute that no stoppage of work shall take place 
before the negotiations have come to an end, but such requirement 
may not apply to a period longer than one week. This provision 
is one of the main changes made in the Act of 1921. 
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When prolonged negotiations have proved fruitless and terms 
of settlement have been proposed by the conciliator, acceptance 
of these terms is not compulsory, but they must be put to the vote 
in the organisations if the latter so desire. They may not be voted 
in any form other than that drawn up by the conciliator and the 
vote must be given as a simple yes or no. 

Arbitration in Justiciable Disputes 

In Denmark, as has already been noted, a distinction is drawn 
both in law and in practice between disputes about the substance 
of a collective agreement, arising in connection with its conclusion 
or renewal, and disputes about the interpretation or validity of 
collective agreements. The former, known as disputes about 
interests, are not subject to official arbitration, and are regulated 
by special clauses in the collective agreements themselves. 

Arbitration in justiciable disputes is effected by the Permanent 
Arbitration Court set up by the Act of 4 October 1919. The Court 
has its seat at Copenhagen, but may also sit elsewhere if it considers 
it expedient. It consists of six ordinary judges, six substitutes, a 
chairman, a secretary, and two (or, if the Court considers it 
necessary, three) vice-chairmen. Ordinary and substitute members 
of the Court are elected half by the Danish Employers' Federation 
(Dansk Arbejdsgiverforening) and half by the Danish Trade Union 
Federation (De samvirkende Fagforbund i Danmark) for a period 
of two years. The ordinary members thus elected then elect the 
chairman and vice-chairman for the following year. 

Breaches of the agreement of September 1899 (mentioned 
above, § 1) are compulsorily submitted to the Permanent Arbi¬ 
tration Court. At the request of an organisation, and on condition 
that no agreement contains provisions to the contrary, the Court 
also has jurisdiction in cases concerning a collective breach of the 
labour agreement concluded between a workers' organisation and 
an employers' organisation or a particular undertaking. 

In the event of the declaration of a strike or lock-out that, 
in the opinion of an organisation, constitutes a breach of agreement, 
and after the organisation has within five days sent a protest 
against the strike or lock-out to the organisation, its members, or 
the undertaking responsible for it, each party has the right to 
submit to the Arbitration Court the question of the legitimacy 
of such a strike or lock-out. Similarly, if an organisation considers 
that a look-out is being carried out contrary to the agreements 
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concluded, to arbitration awards or to a decision of the Court, or if 
a workers’ organisation or its members declare or continue a 
strike contrary to the terms of the agreement, to arbitration 
awards or to a decision of the Court, the other party may bring 
an action against them before the Arbitration Court with the 
object of declaring the stoppage illegal or of having fines inflicted. 

Other disputes may also be submitted to the Court, provided 
that the latter accepts them by a majority of five members, if a 
general or special agreement has been concluded to this effect 
between the organisations. If one of the organisations or under¬ 
takings forms part of a larger organisation, the proceedings must 
be instituted by or against the latter. 

The Arbitration Court must decide if the act giving rise to 
the proceedings constitutes a breach of the agreements and in 
what measure the decision giving rise to the proceedings is contrary 
to the agreements and therefore null. 

The decisions of the Court are binding, and it may inflict fines 
in accordance with the provisions of the Act. It may inflict on 
the parties responsible for the breach of an agreement, or for a 
strike or lock-out contrary to the terms of the agreement, a fine 
which, if injury is proved, is payable to the victim, and in other 
cases to the party bringing the action. If the breach consists in 
omission to pay a sum due, the Court may, instead of inflicting a 
fine, condemn the offending party to the payment of this sum. 
Unless an agreement exists to the contrary, a union can bo made 
legally responsible only if it has taken part in the act giving rise 
to the proceedings. 

If the offender refuses to submit to arbitration a case which, 
under the terms of the agreement in force, should be settled by 
that means, this constitutes a particularly aggravating circumstance. 

Provisions for Arbitration Laid Down 
IN Collective Agreements 

Disputes concerning the interpretation of an agreement are 
subject to the conciliation and arbitration procedure laid down in 
collective agreements. These generally provide that all such dis¬ 
putes shall be submitted to a permanent conciliation committee 
consisting of an equal number of representatives of each of the 
parties to the agreement, and set up for the particular industry 
concerned. If the committee does not succeed in effecting a 
settlement, the case is referred to the organisation itself, which 


23 
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must continue negotiations. Failing a settlement through these 
negotiations, the dispute is normally submitted to an arbitration 
board for the occupation concerned, at the request of one of the 
parties. These arbitration boards are composed of an equal number 
of representatives of each of the parties and an independent 
arbitrator nominated by the parties themselves, or, in the event 
of their inability to reach agreement, by some outside authority, 
generally the Permanent Arbitration Court. 

The Permanent Arbitration Court cannot be looked upon as 
a court of appeal from the decisions of the arbitration boards 
set up by the different industries, and cases that belong to the 
latter are usually referred to the ordinary courts of law. 


§3. — Results and Opinioas 


According to the Statistical Yearbook for 1931, published by 
the Danish Statistical Office, the figures relating to labour disputes 
for the years 1921 to 1930 are as follows : 


Year 

Strikes 

and 

lock-outs 

Workers 
afiected 
by strikes 

Workers 
affected 
by lock-outs 

Working days 
lost 

Strikes and 
lock-outs in 
which the 
offlcia 1 
conciliator 
intervened 
as mediator 

1921 

110 

13,356 

34,791 

1,321,000 

20 

1922 

31 

640 

48,219 

2,272,000 

6 

1923 

58 

1,941 

1,941 

20,000 

5 

1924 

71 

8,993 

765 

175,000 

13 

1925 

48 

35,477 

66,854 

4,138,000 

18 

1926 

32 

975 

75 

23,000 

3 

1927 

17 

537 

2,814 

119,000 

2 

1928 

11 

469 

_ 

11,000 

4 

1929 

22 

1,040 

— 

41,000 

7 

1930 

37 

5,349 

— 

144,000 

14 

1931 1 

19 

i 

— 1 

3,692 

_i 

246,000 

— 


* Provisional figures. Cf. Industry and Commerce, 4 March 1932, No. 54, p. 3. 


During the first ten years of its existence (1910-1920) the 
Permanent Arbitration Court dealt with 262 cases. Seventy per 
cent, were settled by an award, 20 through conciliation, and 
in 10 per cent, of the cases the charge was withdrawn. Of the 
401 cases submitted to the Court during the years 1921-1924, 
187 were settled through conciliation, and in 44 cases the charge 
was withdrawn. 




DEKMABK 


366 


For the five years from 1926 to 1929 the annual results were 
as follows : 


Year 

Total number 
of cases 

Settlement through 
conciliation 

Charges 

withdrawn 

1926 . 

116 

61 

20 

1926 . 

127 

33 

14 

1927 . 

93 

41 

6 

1928 . 

90 

36 

14 

1929 . 

89 

36 

4 


The present system appears on the whole to have proved 
satisfactory to the persons concerned. Any criticism to which it 
has been subjected has been directed mainly to two points. 

In the first place, it has occasionally been noted that the 
possibility of resorting to conciliation proceedings has had the 
effect of preventing the parties concerned from concluding new 
agreements, since each party hopes to obtain more satisfactory 
terms by means of conciliation than by direct negotiation. 

Secondly, it has been maintained that the conciliation com¬ 
mittees in their present form lack adequate powers of enquiry to 
form a sufficiently objective opinion on the economic position of 
the parties. 

Both employers and workers, however, are equally strongly 
opposed to the introduction of a compulsory arbitration system. 


§ 4. — Summary 

The conciliation and arbitration system in operation in Denmark 
distinguishes, as is the case in most Northern countries, between 
disputes concerning interests and disputes that are justiciable 
because they constitute a breach of a collective agreement or 
concern the interpretation of an agreement in force. For disputes 
arising in connection with the fixing or alteration of the terms of 
agreements the law allows the associations to have recourse to 
the official conciliator. A provision peculiar to Danish law is that 
introduced by the 1927 Act concerning conciliation, which allows 
the conciliator to require as a condition of his mediation that for a 
period of seven days there shall be no stoppage of work. 

As regards arbitration, besides cases voluntarily or compulsorily 
subject to the Act on the Permanent Arbitration Court, the 
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arbitration procedure laid down in collective agreements for the 
interpretation of the provisions contained in them plays a very 
important part. The arbitration system in force in Denmark is 
thus partly unofficial. Nevertheless, collective agreements often 
provide that the Court shall act as a court of final appeal in cases 
for which it has no compulsory jurisdiction. 
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far5e islands 


The provisions applicable to the Faroe Islands, which, for 
administrative purposes, form a Department of the Kingdom of 
Denmark, are laid down in the Act of 31 March 1928 concerning 
conciliation in labour disputes. This Act provides for the formation 
of a committee of eleven members, consisting of representatives of 
the most important organisations of employers and wage earners. 
A majority of seven members of this committee nominates a 
conciliator for the islands as a whole. Conciliation procedure is 
similar to that in the rest of the Kingdom. 
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ICELAND 


Unions have been set up in most of the fisheries in Iceland 
and have formed themselves into a National Federation, whereas 
the employers are grouped in various associations. The devel¬ 
opment of the fishing industry and the growth of the trawler fleet 
have brought about an increase in the number of strikes, lock-outs 
and labour disputes in general. 

Before the passing of the 1925 Act on conciliation in labour 
disputes various Bills had been introduced into Parliament, one 
of which proposed the introduction of compulsory conciliation 
and arbitration for all labour disputes. 

The Act of 27 June 1926 introduced conciliation procedure 
similar to that in operation in Denmark. It provides, however, 
for the appointment of a single conciliator by the Minister of 
Economic Affairs, on the proposal of a committee composed of 
five members chosen by the workers' union, five by the general 
employers’ association and one by the Supreme Court. 

This Act is chiefly applicable to trawl-owners and to persons 
in their employment. 


^ Legislative Series 1 1925, Ice. 2. 



NORWAY 


§ 1. — Economic Background and Development 

In 1929, Norway, with an area of 323,993 square kilometres, 
had a population of 2,821,000. According to the census taken in 
1920, 33.25 per cent, of the inhabitants were employed in agri¬ 
culture, including horticidture and forestry. At the same date 
nearly 100,000 persons were engaged in shipping and fishing. 

Industry proper, which is of comparatively recent growth, is 
now one of the most important economic activities of the country. 
In 1920 it employed 29.4 per cent, of the population, and since 
that date, thanks to the increasing development of water power, 
it has steadily continued to progress. The most important indus¬ 
tries are wood (including the manufacture of cellulose, paper pulp, 
and paper), metals, chemicals, textiles, and foodstuffs (canning, 
brewing, etc.). In the main, industrial activity is not concentrated 
in the large towns, but scattered over the whole country, including 
the rural districts. 

Both employers and workers have formed extensive organi¬ 
sations, which have entered into collective agreements for most 
trades. The central employers’ organisation, the Norwegian 
Employers’ Federation (Norsk Arbeidsgiverforening), covers indus¬ 
trial employers throughout the country. The shipowners have 
created their own organisation (Norsk Rederforbund), as also have 
the employers in the paper industry and in forestry. The trade 
unions are grouped into national unions, which in turn form the 
Confederation of Trade Unions (Arbeidernes Faglige Landsorga- 
nisation)y with a joint secretariat 

The first attempts to regulate conciliation and arbitration 
procedure in Norway date from the end of the nineteenth century. 
Following a resolution adopted in 1899 by a number of workers’ 
unions, urging that legislation on conciliation and arbitration 
should be enacted at the earliest possible date, the Government 

^ Cf . Intebnational Labour Offiob ; Freedom of Association, Vol. Ill, pp. 303 
et 83q. 
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introduced in 1902 a Bill which, besides setting up conciliation 
and arbitration procedure, also contained provisions dealing with 
the right of association for trade purposes. 

This Bill provided that a conciliation council should be set 
up to act as mediator in all disputes between employers and 
workers affiliated to two central organisations. If conciliation 
were unsuccessful the dispute might with the consent of the parties 
be submitted to an arbitration court. No stoppage of work might 
be declared either before conciliation had been tried or during the 
arbitration procedure. This Bill, introduced by the Liberal Govern¬ 
ment then in power, was at first opposed by the Conservatives, 
at whose request an amendment was adopted providing for the 
protection of unorganised workpeople willing to work during 
strikes and lock-outs. The Bill so amended was opposed by the 
workers’ organisations and rejected by a small majority. 

In 1907 an important dispute broke out in the paper industry, 
and the workers submitted the matter to the Storting with a 
request that conciliation procedure should be introduced. This 
resulted in the setting up of a Royal Commission to enquire into 
the question, but it was not until 1912, under a Conservative 
Government, that a Bill was finally introduced. 

This Bill drew a distinction between two kinds of collective 
disputes — those arising out of the regulation of wages, conditions 
of employment, and all other matters connected with labour not 
covered by collective agreements, described as disputes about 
interests, and those concerning the validity, interpretation or 
existence of a collective agreement, which, since they are based 
on the conditions fixed by existing agreements, may be described 
as disputes about rights 

A special court was to be set up for the settlement of labour 
disputes arising out of the interpretation of collective agreements. 
The Bill proposed to make conciliation and arbitration procedure 
compulsory in disputes concerning the validity and interpretation 
of agreements, i.e. disputes about rights, whereas the option of 
resorting to arbitration procedure was to be left to the parties 
themselves in disputes about the substance of new collective 
agreements, i.e. in disputes about interests. 

In 1913 a new Liberal Government drafted a Bill providing for 
compulsory arbitration in all disputes about interests that by 


^ This distinction is still made in the relevant legislation of Norway, Sweden 
and Denmark. 
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their nature or extent were such as to endanger public interests. 
At the request of the secretariat of the Confederation of Trade 
Unions and the central executive of the Employers’ Federation, 
the question was adjourned pending its examination by a joint 
committee appointed by the two organisations. 

In spite of the fact that the employers’ and workers’ represen¬ 
tatives on this committee were alike opposed to compulsory 
arbitration, the Government recommended in 1914 that this 
Bill should be adopted, whereupon the Confederation of Trade 
Unions decided to declare a general strike as a protest against 
the introduction of compulsory arbitration. The provisions con¬ 
cerning compulsory arbitration in disputes about interests were 
therefore omitted, and the Bill became law in 1915. It was only 
a year later, however, that the first Act on compulsory arbitration 
was passed. 

The Act of 6 August 1915 on industrial disputes set up a Labour 
Court for the settlement of all labour disputes arising out of the 
interpretation and validity of collective agreements or claims based 
on collective agreements. It also made conciliation procedure 
compulsory in collective labour disputes. 

The Act of 9 Jime 1916, which introduced the compulsory 
arbitration provisions omitted from the 1915 Act, was provoked 
by a serious outbreak of stoppages of work, particularly in the 
mining and iron and steel industries. This Act empowered the 
Government to order that any dispute affecting important public 
interests should be submitted to an arbitration court consisting of 
a chairman and four members. This court might forbid the decla¬ 
ration or continuance of a stoppage of work. The Act was to 
remain in operation only for the duration of the war. 

In 1919, and again in 1920, the Act was prolonged for another 
year. A proposal to prolong it for a further year was rejected in 
1921 by the united votes of the Conservative and Labour parties. 
In the same year, a strike broke out, of an extent unprecedented 
in Norway, affecting 120,000 workers, i.e. the majority of the 
members of the Confederation of Trade Unions. The workers 
gained nothing from this strike ; the Confederation lost nearly a 
third of its members, and when the Compulsory Arbitration Act 
again came up for discussion in 1922, the Executive of the Con¬ 
federation advised the workers’ parliamentary representatives to 
support the Act, which was in fact prolonged for a further year. 
In 1923, however, both the trade unions and the Labour members 
of the Storting returned to their former attitude, and the proposal 
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to prolong the Act was rejected by a majority formed by the 
parties of the Left and the Conservatives. 

The Labour Disputes Act of 6 May 1927 ^ amended in certain 
respects that of 6 August 1915. Under its provisions the party 
injured by the breach of an agreement is entitled, with the consent 
of the Labour Court, to declare a strike or lock-out. The Act 
increases the penalties for unlawful stoppage of work. 

In the same year, as a result of serious disputes in the mining, 
smelting, textile and shoe industries, the Government again 
introduced a Bill concerning compulsory arbitration, which was 
passed on 5 May ^ at the same time as the Labour Disputes Act. 
It was to remain in operation until August 1929. Like the 1916 
Act, it provided for the setting up of an arbitration court consisting 
of a chairman and four members. This court was to settle by an 
arbitration award any dispute submitted to it by the Crown which 
was liable to endanger important public interests, and in which 
conciliation had been attempted in vain. The provisions concerning 
the court and its procedure were similar to those contained in the 
Labour Disputes Act. On its expiry in 1929, the Compulsory 
Arbitration Act was not prolonged. 


§ 2. — The System in Force 

The conciliation procedure at present in operation in Norway, 
introduced by the Labour Disputes Act of 5 May 1927, is official, 
whereas arbitration procedure, since the expiry of the Compulsory 
Arbitration Act of 5 May 1927 (i.e. since 1929) depends purely on 
private agreement between the parties. Under the provisions of 
the Labour Disputes Act of 5 May 1927, all justiciable disputes 
concerning the interpretation or validity of collective agreements 
must be brought before a Labour Court. 

Chapter III of the Labour Disputes Act of 5 May 1927 provided 
for the introduction of conciliation procedure by the appointment 
by the Crown of one permanent conciliator for the whole Kingdom 
and one permanent conciliator for every conciliation district. The 
division of the Kingdom into conciliation districts was to be 
eflEected by the Crown. The district conciliators, appointed for a 
period of three years at a time, are under the authority of the State 


^ LegialaUve Seriet, 1927, Nor. 1 (A). 
? Ibid., 1927, Nor. 1 (B). 
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Conciliator. A supplementary Act adopted on 8 June 1931 ^ provides 
that the permanent conciliators shall in future act alone, and 
repeals the provision formerly in force allowing them to form 
conciliation committees by co-opting assessors from a panel nomi¬ 
nated by the trade unions and the employers’ associations. 

In case of a dispute between a trade union and an employer 
or employers’ association concerning the regulation of conditions 
of employment, wages, or any other matters connected with labour 
not covered by a collective agreement, the State conciliator or 
district conciliator must immediately be informed of the serving 
of notice to cease work — that is, notice of the termination of a 
collective agreement by the workers or employer, with a view to 
the organisation of a strike or lock-out. 

A strike or lock-out may not be declared before the expiry 
of the period of notice, and not in any case until four working 
days have elapsed since the date when the notification that 
negotiations had not been begun or had been broken off, or that 
the notice to cease work had been prolonged, was received by 
the conciliator. 

The notification of the notice to cease work must contain par¬ 
ticulars of the subject of the dispute, the undertakings affected by 
the notice to cease work, the number of employees in each of the 
undertakings concerned, the date when the notice expires, and 
whether negotiations between the parties have been begun, are 
still in progress, or have been broken off. 

If negotiations are in progress, notice of any subsequent 
breaking off must be given in the same manner. The notification 
must be sent by the trade union, employer, or employers’ asso¬ 
ciation which has served the notice. If the person or association 
concerned is a member of the Norwegian Employers’ Federation 
(Norsk Arbeidsgiverfcyrening), the Confederation of Trade Unions 
(Arbeidernes Faglige Landsorganisation), or any other important 
employers’ or workers’ association, the notification must be sent 
through the executive committee of the organisation concerned, 
which must at the same time forward a copy of it to the other 
party. If the State conciliator or district conciliator considers 
that a stoppage of work will prejudice public interests, he must, 
within two days of receiving the notification, prohibit the stoppage 
of work imtil conciliation proceedings have been completed. 
He must then institute conciliation proceedings without delay. 


^ Legislative Series, 1931, Nor. 1. 
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The conciliator fixes the time and place for the proceedings 
in the dispute. The session may take place outside the conciliation 
district, and is held in camera. 

The parties may appear in person or by means of authorised 
representatives, not more than three representatives being allowed 
for each party. Practising barristers and solicitors may not be 
employed as authorised representatives without the consent of the 
conciliation authority. 

The permanent conciliator dealing with the case must collect 
all the information necessary for the settlement of the dispute as 
promptly as possible, and endeavour to the best of his ability to 
induce the parties to agree to a reasonable compromise. He may 
call for declarations from the parties and require the production 
of documents. Witnesses are boimd to appear if their place of 
residence or sojourn is within such a distance from the place where 
the proceedings are held that it is not necessary for them to travel 
more than 600 kilometres by railway or 300 kilometres by steamer, 
or 100 kilometres by any other means of conveyance. The same 
applies to the parties themselves if they are required to appear 
in person. Any person who is required to give evidence in the 
case is bound to serve as an expert on being appointed by the 
conciliator to do so. 

If a compromise is reached, a collective agreement in confor¬ 
mity with it must be drawn up with the co-operation of the 
permanent conciliator, and signed by the parties or their represen¬ 
tatives. Either party may demand that the conciliation pro¬ 
ceedings shall be terminated if ten days have elapsed since the 
prohibition of a stoppage of work was issued, irnless the party in 
question has failed to co-operate duly in the conciliation proceed¬ 
ings. The proceedings must be terminated not more than four 
days after the sending in of a lawful application. 

The conciliation authorities may submit a definitive proposal 
to the parties for the settlement of the dispute. In case of failure 
to reach a compromise, the conciliator who has conducted the 
proceedings may issue a report in whatever manner he thinks fit. 
If a district conciliator has conducted the proceedings, he must 
send a report on the case to the State conciliator as soon as possible. 
This report must contain the definitive conciliation proposal if 
such proposal was made. 

In general, the Act allows no right of appeal against the 
measures adopted by the conciliators. Any person who is not a 
party may, however, appeal against a decision requiring him to 
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make a declaration, take an oath, or give a surety ; to produce 
documents or other evidence or grant access thereto ; to serve as 
an expert ; or rendering him liable to pay a fine or costs. 


§ 3. — Labour Law Jurisdiction 

The procedure for the settlement of justiciable labour disputes 
is laid down in the same Act as the conciliation procedure sum¬ 
marised above for the settlement of disputes about interests. It 
may therefore not be out of place to describe it shortly here. 

The Labour Court, which has its seat in the capital of the 
Kingdom, is composed of a chairman, six members, and two 
substitute members for each member. Appointments are made by 
the Crown for a period of three years, two members being nominated 
by the trade unions and two by the employers’ associations. 
Every employers’ association with a membership of not less than 
100 employers who employ in all not less than 10,000 members, 
and every trade union with a membership of not less than 
10,000 members, has the right to submit nominations for two 
members of the Court with their substitutes. 

The two other members of the Court and the chairman are 
appointed freely by the Crown, but the chairman and one of these 
members must satisfy the requirements prescribed for judges of 
the Supreme Court, while the other may not be employed in any 
post or occupation making him liable to be considered as a repre¬ 
sentative of either party. If no nominations are received by the 
competent Government Department, the appointments are made 
without nomination. Members of the Court are required to take 
an oath, and may not be members of the executive committee or 
the permanant staff of any trade union or employers’ association. 
The Court is not competent to deal with a case or adopt a decision 
unless all the members are present. 

The jurisdiction of the Court covers not only individual labour 
disputes but also the disputes which are of particular interest in 
the present connection, namely, disputes concerning the validity, 
interpretation or existence of a collective agreement or any claim 
based on a collective agreement, and disputes arising out of the 
breach of a collective agreement or an unlawful stoppage of work. 

Any attempt to settle by means of a strike or lock-out a dispute 
between a trade imion and an employer or an employers’ association 
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respecting the validity, interpretation or existence of a collective 
agreement, or any claim based on a collective agreement, is 
forbidden. 

If the Labour Court has issued an award declaring that a 
breach of an agreement or a stoppage of work contrary to the 
above provisions has taken place, and if the action constituting 
this breach or stoppage is not brought to an end within four days 
after the issue of the award, the injured party or the organisation 
to which he belongs may apply to the Labour Court for its consent 
to the declaration of a strike or lock-out. 

The application must be addressed to the chairman of the 
Labour Court, who must convene a meeting to discuss it. The 
Court may not give its consent unless the chairman and at least 
one of the two members appointed by the Crown without nomi¬ 
nation are in favour thereof. 

Disputes within the jurisdiction of the Labour Court may not 
be brought before any other court. If a collective agreement has 
been concluded by a trade union or an employers’ association, 
the rights and liabilities of the individual members under the 
collective agreement may not be enforced otherwise than by 
means of an action brought by or against the union or association 
on behalf of the person concerned. If a member of a trade union or 
an employers’ association is guilty of a breach of a collective 
agreement or of an unlawful stoppage of work, the union or 
association is liable, unless it proves that it was not itself responsible, 
or that it endeavoured by all means in its power to prevent the 
offence in question. 

It is the duty of the Court to assess compensation for the 
breach of a collective agreement or for an unlawful stoppage of 
work. In so doing, it must take into consideration not only the 
extent of the damage, but the proven guilt of the defendant and 
also any xmlawful action on the part of the injured party. 

The provisions laid down for conciliation procedure in respect 
of the duty of parties and witnesses to appear also apply to the 
Labour Court. The proceedings take place in public, unless the 
Court decides to hold them in camera, as it may do in any case 
involving discussion of the secrets of a business or association. 

The decisions of the Court are adopted by a majority vote. 
The award must be issued as soon as possible after the proceedings 
are closed. No appeal is allowed against the awards of the Court, 
which may be enforced in conformity with the rules applicable to 
the decisions of the Supreme Court. Appeal may, however, be 
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made to the Supreme Court, or to the Appeal Committee of the 
Supreme Court, against any decision disallowing an action or 
opening the proceedings therein. 

The Act provides for penalties in the form of fines up to a 
maximum of 25,000 kroner or imprisonment for not more than 
three months for any person who supports a resolution to initiate, 
continue, support with contributions, or approve an unlawful 
strike or lock-out, or who co-operates therein. The same penalties 
are imposed on any employer or representative of an employer 
who institutes or continues an unlawful lock-out. On the other 
hand, the mere participation by a worker in an unlawful strike is 
not punishable. Further penalties are provided for contempt of 
court, breach of the obligation to observe secrecy, and failure to 
appear without sufficient reason. 


§4. — Results and Opinions 


The Statistical Yearbook for the Kingdom of Norway for 1932 
gives the following figures for strikes and lock-outs. 


Year 

Disputes 

Workers affected 

Working days lost 

1922 . 

26 

2,168 

91,380 

1923 . 

67 

24,965 

796,274 

1924 . 

61 

63,117 

5,162,386 

1925 . 

84 

13,752 

666,650 

1926 . 

113 

61,487 

2,204,365 

1927 . 

96 

22,466 

1,374,089 

1929 . 

63 

8,042 

363,844 

1930 . 

73 

4,796 

196,704 

1931. 

82 

69,624 

7,686,832 


In the course of the development of Norwegian legislation for 
the settlement of collective labour disputes, the attitude of both 
workers and employers has undergone a notable change. 

Up to the year 1907 the employers opposed every legislative 
measure for the settlement of labour disputes, but after that they 
supported the introduction of compulsory conciliation procedure. 
Although the Employers’ Federation has constantly opposed the 
permanent establishment of compulsory arbitration machinery, it 
agreed to the various provisional Acts for this purpose, and even 
quite recently voices have been raised among employers’ in favour 
of such a system. 
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The trade unions, on the other hand, advocated the intro¬ 
duction of conciliation and arbitration procedure until 1912, but 
have opposed every attempt to introduce compulsory arbitration 
since the 1915 Bill, and have consistently maintained this attitude 
ever since. In general, they are afraid that compulsory arbitration 
would hami)er their efforts to raise their standard of living by 
depriving them of their most powerful weapon. Yet it is also 
admitted that the arbitration awards have often been favourable 
to the workers, particularly on the occasion of the 1920 disputes. 

The following lines, written by the former Norwegian Minister 
of Justice, Johan Cast berg, convey an exact impression of the 
situation created by the attitude of the parties : 

Compulsory arbitration in Norway has been achieved in the face 
of vigorous opposition, sometimes from the workers, sometimes from 
the employers, and most often from both parties. The institution has 
thus had to work under extremely difficult conditions. Nevertheless, 
it has so far stood the test, since the decisions of the arbitration court 
have always been respected by the parties, and in many instances 
have created at least temporary peace in the industrial world. For 
Norway again to have an Act on compulsory arbitration in labour 
disputes is a mere question of time 


§ 5. — Summary 

The Norwegian Act of 5 May 1927, together with the supple¬ 
mentary Act of 8 June 1931, regulates both the procedure for the 
settlement of justiciable disputes in labour matters and conci¬ 
liation procedure for the settlement of collective labour disputes 
(disputes about interests). It prescribes severe penalties for any 
stoppage of work before conciliation has been attempted with a 
view to the conclusion of a new agreement. In particular, no 
stoppage of work may be declared before the expiry of a period of 
notice, and in no case until four working days have elapsed since 
the date when the prescribed notification was received by the 
conciliator. Further, the conciliator may in the public interest 
forbid ex officio any stoppage of work for a specified time while 
conciliation proceedings are in progress. He has wide powers of 
compulsion in all matters concerning the investigation of the 
facts (calling of witnesses, examination of books, etc.). 


^ Johan Castbbro : “ Compxilsory Arbitration in Norway ”, in International 
Labour Review, Vol. XI, No. 1, Jan. 1926, p. 38. 
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The Act of 5 May 1927 respecting compulsory arbitration in 
collective labour disputes expired at the end of the period originally 
fixed. 

Disputes respecting the validity, interpretation, or existence 
of a collective agreement are settled by the Labour Court. Any 
attempt to settle such disputes by means of a strike or lock-out 
is unlawful, and severe penalties are prescribed for contravention 
of these provisions. 


BIBLIOGRAPHY 
Berg, P6l. ArheidsTett. Oslo, 1930. 

Forhandlinger pd den Nordiske Socialpolitiske Konferanse i Oslo, 21*22. Sep¬ 
tember 1927. Oslo, 1928. 

Frydenbero, Alf. Kollektive arbeidstviater og deres bileggelse i Norge. Oslo, 
1927. 

OsTREM, S. De kollektive arbeidskampe. Oslo, 1926. 

See also Castberg. “ Compulsory Arbitration in Norway. ” International 
Labour Review^ Vol. XI, No. 1, pp. 16-38. 

Statistisk Arbok for Kongeriket Norge (Statistical Yearbook for the Kingdom of 
Norway). Oslo, 1931. 

Wiesener, G. Norges Sociallovgivning, Oslo, 1922. 


24 



SWEDEN 


§ 1. — Economic Background and Development 

The population of Sweden in 1931 was 6,410,000, the total 
area being 173,156 square miles. It is a country of emigration, 
the net annual outflow for the last five years having averaged 
some six to seven thousand. 

Down to the middle of the nineteenth century, the country 
was predominantly agricultural, but the numbers now engaged 
in production are almost equally divided between agriculture 
on the one hand, and industry and commerce on the other. 
Since the war, in particular, Swedish industry has undergone 
a considerable extension. Its most important branches are 
those based on timber and iron as raw materials. According 
to the Sweden Yearbook for 1931, some 1,851,212 workers 
and 40,000 administrative personnel were engaged in industrial 
production proper in 1925. Trade and transport occupied about 
300,000 persons, about 100,000 were engaged in handicrafts and 
home industries and about the same number in the building 
trades. The various factories and industrial undertakings are 
widely scattered throughout the country. 

Both employers and workers in Sweden are exceedingly well 
organised. The chief employers’ organisation is the Swedish 
Employers’ Federation (Svenska Arbetsgifvarefdreningen), In 
addition, shipowners, agricultural employers and a few other 
groups, particularly in the handicraft trades, have their own 
organisations. Collaboration between the general federation and 
the organisations of shipowners and agricultural employers is 
secured by an institution called the Council of the Swedish 
Employers ’ Associations. 

The chief workers’ organisation is the Confederation of Trade 
Unions (Lmidsorganisationen) y which in 1930 comprised thirty- 
seven national unions (mostly of the “ industrial union ” type) 
with a total membership of some 530,000. A certain number of trade 
unions—although of the same tyi>e—have for economic or practical 
reasons not formally associated themselves with the Confederation. 
During recent years, however, there has been a marked tendency 
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to further centralisation, which has brought the farmworkers’ 
union, among others, within the framework of the Confederation. 
With the exception of a few organisations of public employees, 
the only important union of the reformist ” type which is still 
outside the Confederation is the Textile Workers’ Union, with 
about 30,000 members (mostly women), but this union, too, is 
expected to affiliate in the near future. ^ 

Measures for the prevention and settlement of industrial 
disputes make their first appearance in Sweden as part of the 
system of collective agreements built up by the employers’ and 
workers’ organisations in the latter half of the nineteenth century. 
Governmental measures do not appear until the beginning of the 
twentieth century. The question of legislative measures for 
conciliation and arbitration was indeed raised in Parliament as 
early as 1887 and was the subject of proposals by private members 
in most sessions during the following ten years. No parliamentary 
action resulted, however, until in 1901 a Royal Commission was 
appointed to enquire into the question and it was not until 1906 
that legislative action was taken, in the form of an Act relating 
to mediation in industrial disputes. This Act, which made pro¬ 
vision for State conciliators, whose task it was to endeavour 
to prevent and settle disputes in cases where the parties concerned 
were willing to avail themselves of such services, remained in 
force until 1920. 

Between 1906 and 1920 a number of proposals were put forward 
with the object of making the legislation concerning industrial 
disputes more effective and on 28 May 1920 three Acts were 
promulgated : an Act respecting conciliation in trade disputes, 
substantially similar to the 1906 Act which it replaced ; an Act 
respecting the Central Arbitration Board for certain trade disputes ; 
and an Act respecting special arbitrators 2 . 

The second of these Acts was replaced in 1928 by an Act 
setting up a special Labour Court for dealing with disputes relating 
to collective agreements This was accompanied by an Act 
on collective agreements ^ defining the legal effects of such instru¬ 
ments. 

To understand the evolution of measures for conciliation 
and arbitration in Sweden it is necessary to recognise the distinction 

^ Of. Intbbnatiokal Laboub OrFiOE : Freedom of AaaocuUion^ Vol. Ill, pp. 323 
et aeq. 

* LegUlaUve SerUt, 1920, Swe. 6-8. 

’ Ibid., 1928 Swe. 3. 

* Ibid., 1928 Swe. 2. 
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made between “ disputes on interests (i,e. disputes on the 
substance of new collective agreements) and justiciable disputes 
or disputes on rights ” (i.e. concerning the meaning and applica¬ 
tion of a collective agreement). The Conciliation Act of 1906 
was chiefly applied to the so-called “ disputes on interests 
For the settlement of the “ disputes on rights ” there was for a 
long time a lack of special authorities. Employers and workers 
very widely employed the same measures as in ‘‘ disputes on 
interests ”, viz. negotiation and possibly conciliation with the 
help of the State conciliators. It was also open to them to refer 
the case to an ordinary court, but they seldom made use of this 
method, among other things because of the delay involved. A 
more usual procedure was that of arbitration, the parties to a 
collective agreement voluntarily undertaking to submit “ disputes 
on rights ” to the decision of an arbitration board. It was with 
a view to promoting such voluntary arbitration that the Act 
of 1920 setting up a Central Arbitration Board was passed. 

With the special legislation on collective agreements adopted 
in 1928 came the complementary Act setting up a special Labour 
Court to settle disputes arising out of collective agreements. This 
relieved the ordinary courts of cases of this kind. At the same 
time the Central Arbitration Court ceased to act, being no longer 
needed. 


§ 2. — The System in Force 

The system as it at present stands, therefore, makes provision 
for conciliation by the Act respecting conciliation in trade disputes 
of 28 May 1920 ; for compulsory proceedings before a special 
court of disputes concerning the validity, existence and inter¬ 
pretation of collective agreements by the Act concerning the 
Labour Court of 22 June 1928 ; and for voluntary arbitration by 
the Act respecting special arbitrators in trade disputes of 28 May 
1920, 


Conciliation 

Conciliation under the Act respectmg conciliation in trade 
disputes of 28 May 1920 takes three forms : it provides for the 
appointment of a conciliator in each of the seven districts into 
which the country is divided for the purpose of conciliation ; 
it provides that a conciliator may be appointed to act in some 
definite sphere of activity other than or in addition to the 
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district ^ ; it provides ako in special instances, e.g. important 
disputes affecting more than one district, that special conciliators 
may be appointed or conciliation commissions may be set up. 

The great bulk of the work of conciliation is performed by the 
district conciliators. These conciliators are appointed by the 
Government for a calendar year. It is their duty to follow atten¬ 
tively the industrial conditions obtaining in their particular 
district and to co-operate in adjusting industrial disputes which 
may arise. Where the dispute in question threatens to lead to a 
stoppage of work of great importance, the conciliator must take 
steps to procure adequate information regarding the subject of 
the dispute ; must urge the parties, pending a settlement, not to 
engage in or extend any stoppage of work ; and must summon 
the disputants to meet together for the purpose of discussion and 
negotiation. The negotiations arranged by the conciliators between 
parties to a dispute aim primarily at bringing about an agreement 
on the basis of proposals made by the disputants themselves, but 
the conciliator may also make suitable proposals if such a course 
is judged advisable. If it is found impossible to reach an agreement 
by means of negotiations, the conciliators may propose the sub- 
mission of the dispute to arbitration, but may not himself act as 
arbitrator ; although, if such a course seems desirable, he may 
offer his assistance in the selection of a suitable person. 

The system thus briefly outlined is in no sense compulsory, 
but on the other hand is not completely optional. It is laid down 
in section 4 of the Act that “ the parties to the dispute shall be 
bound to respond to the conciliator’s summons ”. According to 
the amending Act of 12 June 1931 the obligation of the parties 
summoned to appear exists, not only when, as at present, the 
dispute is followed or is likely to be followed by a stoppage of 
work of great importance, but also when the summons is demanded 
by one of the parties. If the demand is made by a workers’ fede¬ 
ration it is only valid when the federation in question is represen¬ 
tative of at least half of the workers involved in the dispute. 
There is no penalty provided for failure to comply. The disputants 
moreover are under no obligation either to accept the proposak 
by the conciliator or to submit their differences to arbitraoion. 

The official conciliators are given considerable powers, it 
being incumbent upon the parties, at the request of the conci¬ 
liator, to furnkh him with extracts from accounts and other 

^ The possibility envisaged here of appointing a permanent oonoUiator for all 
conflicts within a certain industry has so far never been resorted to. 

^Legislative Series, 1931, Swe. 4. 
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documents, together with statistical data and other facts with 
which the dispute is concerned, as also to grant him access to 
workplaces, in so far as this is necessary in order to afford him a 
sufficient basis for coming to a decision. It is laid down that any 
information so obtained must be treated as confidential, if the 
parties furnishing it so desire. 

Conciliators are paid out of public funds, and may not accept 
any remxmeration from employers or workers for their assistance 
in adjusting industrial disputes, or for any other reason. They 
are under the supervision of the Social Board and present a yearly 
report to the Board on their work and on the progress of the 
disputes dealt with. The Social Board has instituted a special 
secretariat (the Conciliation Office) where statistical information 
regarding collective agreements and labour disputes is collected 
and placed at the disposal of the conciliators. Annual reports, 
together with a short statistical survey of the work of the 
conciliators, are available from the year 1907. 

Adjudication of Justiciable Disputes and Arbitration 

As already noted, an important distinction is made between 
justiciable disputes or “ disputes on rights i.e. disputes concern¬ 
ing the validity, existence or interpretation of a collective agree¬ 
ment, and disputes concerning the setting up of new conditions, 
referred to as disputes on interests The Act concerning the 
Labour Court of 22 June 1928 deals with the adjudication of the 
so-called ‘‘ disputes on rights 

Under the provisions of this Act a Labour Court was set up 
having its permanent seat in Stockholm but capable of holding 
sessions elsewhere. The members of this Court consist of three 
impartial members and four other members representative of 
employers and workers. The three impartial members, comprising 
a president and two associates, are appointed by the King, it being 
laid down that the president and one of the associate members 
must have legal knowledge and experience. The four other members 
are appointed by the King for a period of two years, the central 
employers’ and workers’ organisations providing two each. These 
members are selected from lists submitted by the organisations in 
question, which must contain at least twice as many names as 
the appointments to be made. Substitute members are also 
chosen both for the impartial members and for those proposed 
by employers and workers. 
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The Court is given power to call witnesses and make the 
necessary investigations, and has the power to inflict fines. The 
details of procedure are designed to make it possible to arrive 
at decisions with the minimum of delay, preferably in a single 
sitting, and it is stipulated that the report made on the case shall 
be as brief as possible. These decisions are legally enforceable. 
By the 1928 Act on collective agreements, it was laid down that 
no militant action (i.e. strike or lockout) may be taken, during 
the life of an agreement, in connection with disputes on rights’". 

The Act of 28 May 1920 respecting special arbitrators in trade 
disputes makes provision for arbitration machinery to be set up 
in the event of both parties to a dispute wishing to avail themselves 
of it. The persons thus appointed as arbitrators may serve either 
as single arbitrators or as chairmen of arbitration boards consti¬ 
tuted by the parties. Such special arbitrators may be called upon 
to act as chairmen on arbitration boards either of a permanent 
character or constituted for a particular case. They are appointed 
for a period not exceeding two years at a time, and, like the con¬ 
ciliators, have to report every year to the Social Board on their 
activity. 


§ 3. — Results and Opinions 

The following table shows the number of stoppages of work, 
workers directly involved and working days lost through industrial 
disputes in Sweden during the years 1903-1930. 

Returns giving the causes of strikes and lock-outs show that, 
as usual, wage disputes are responsible for the great majority 
of such stoppages. Over the period 1918-1927 73.9 per cent, 
of the strikes and lock-outs were due in the main to questions 
of wages. During 1928 this percentage shrank somewhat, to 
63.2 per cent. ; in 1929 it was 66.1 per cent. 

Turning to the results of stoppages of work, it is worthy of 
note that whereas over the period 1918-1927 the percentage settled 
in favour of workers was approximately the same as the percentage 
settled in favour of employers (21 per cent, of the total number 
in one case, 21.8 per cent, in the other), only 5 per cent, of the 
number of workers engaged in stoppages of work were successful 
in enforcing their demands, while 16.6 per cent, were compelled 
to accede to the employers’ demands. Over the whole ten-year 
period 77 per cent, of the workers returned to work as the result 
of a compromise. During 1928 this percentage increased still 
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NUMBER OF STRIKES AND LOOK-OUTS, WORKERS DIRECTLY INVOLVED 
AND WORKING DAYS LOST 


Year 

Number of strikes 
and lock-outs 

Number of workers 
directly involved 

Number of working 
days lost 

1903 . 

142 

24,571 

642,000 

1904 . 

215 

12,248 

386,000 

190/5. 

189 

32,906 

2,390,000 

1900. 

290 

18,655 

479,000 

1907 . 

312 

23,640 

514,000 

1908 . 

302 

40,357 

1,842,200 

1909 . 

138 

301,749 

11,800,000 

1910. 

76 

3,671 

39,000 

1911. 

98 

20,576 

570,000 

1912. 

116 

9,980 

292,000 

1913. 

119 

9,591 

303,000 

1914. 

115 

14,385 

621,000 

1915. 

80 

5,119 

83,000 

1910. 

227 

20,711 

475,000 

1917. 

475 

46,701 

1,109,000 

1918. 

708 

61,223 

1,436,000 

1919. 

440 

81,041 

2,296,000 

1920 . 

486 

139,039 

8,943,000 

1921. 

347 

49,712 

2,663,000 

1922 . 

392 

75,679 

2,675,000 

1923 . 

206 

102,896 

6,907,000 

1924 . 

261 

23,976 

1,205,000 

1925 . 

239 

145,778 

2,560,000 

1926 . 

206 

52,891 

1,711,000 

1927 . 

189 

9,477 

400,000 

1928 . 

i 201 

71,461 

4,835,000 

1929 . 

180 

12,676 

667,000 

1930 . 

261 

20,751 

1,021,000 


further to 89.4 per cent. In 1929, the proportion was 77.1 per 
cent. 

The details given in the two following tables (taken from the 
annual reports of the work of the ofl&oial conciliators for the years 
1924-1930) give some idea of the degree of success achieved by 
this method of dealing with industrial disputes in Sweden : 


Year 

Number of cases 
actually dealt with 
by conciliators and 
conciliation 
committees 

Number of workers 
affected 

Number of cases 
in which 

settlement reached 
through 
conciliation 

1924 . 

206 

187,829 

171 

1925 . 


233,177 

183 

1926 . 


52,891 


1927 . 

147 

1 63,919 

117 

1928 . 


89,838 


1929 . 

151 


122 

1930 . 

215 

23,463 

177 
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Year 

Number of 
cases of conci¬ 
liation in which 
stoppage of 
work occurred 

Number of 
cases of conci¬ 
liation in which 
work ceased 
before 
Intervention 

Number of 
cases of conci¬ 
liation in which 
work ceased 
after 

intervention 

Percentage of 
total 

■stoppages of 
work in which 
conciliation 
intervened 

Percentage of 
total number 
of workers 
affected by 
stoppages of 
work, in which 
conciliation 
intervened 





Per cent. 

Per cent. 

1924 

118 

105 

13 

47 

70 

1925 

102 

78 

24 i 

39 

92 

1926 

98 

89 

9 

45 

89 

1927 

89 

76 

13 

43 

52 

1928 

83 

71 

12 

36 

86 

1929 

06 

53 

13 

37 

74 

1930 

88 

71 

17 

30 

60 


As will be seen, some 150 to 200 cases were dealt with every 
year affecting, on an average, about 100,000 workers. In over 
80 per cent, of the cases settlements were reached. In about 
half the disputes dealt with by the official conciliators a stoppage 
of work occurred, but only in about one out of every seven of the 
cases did the stoppage begin after the intervention took place. 
Altogether, between one-half and one-third of the total number 
of strikes and lock-outs that occurred were made the subject 
of intervention, but these covered fully 75 per cent, of the workers 
affected. 

In fine, the conciliation service would appear to play a large 
part in the technique of industrial relations in Sweden, both 
in preventing strikes and lock-outs and in settling stoppages 
of work once they have occurred ; and, so far as can be judged, 
the methods followed would appear to have achieved a large 
measure of success. 

Opinions as to the system of conciliation and arbitration 
in Sweden — apart from political utterances made at the time 
when some specific measure is under consideration — are on the 
whole rare ; the essential reason being, it would seem, that both 
employers and workers are in the main satisfied with the methods 
used. The general principle that stoppages of work should 
not take place over the interpretation of a collective agreement 
is accepted by both parties, although the passing of the present 
Act met with strong opposition in various quarters. Compulsory 
arbitration of disputes in general, on the contrary, finds little 
favour with either side, although various attempts have been 
made to extend the principle of compulsory arbitration to disputes 
on interests ” when it is a question of what are termed “ disputes 
dangerous to society (including disputes in agriculture). For 
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such disputes certain changes in the Conciliation Act have also 
been contemplated — though so far not adopted — viz. the 
introduction of a certain period of notice before a stoppage could 
take place, as also, the establishment of a special institution, 
a so-called Board of Opinion ”, which, after a thorough study 
of the conditions, would publish a report on the case, in order 
to make it possible for public opinion to exercise an appropriate 
influence upon the parties. All things considered, it may be 
said that the conciliation system, as it at present exists, while 
not immune from criticism, meets on the whole with the appre¬ 
ciation of employers and workers alike. 


§ 4. — Summary 

The system of conciliation and arbitration in Sweden is govern¬ 
mental, based upon the effective organisation of both employers 
and workers, who have built up a highly developed system of 
collective agreements. 

Conciliation is carried out almost exclusively by official conci¬ 
liators having power to convoke the parties and to obtain necessary 
information, but otherwise acting solely as mediators. In the 
event of the failure of the conciliation proceedings, provision is 
made for arbitration, but only on the consent of both parties. 

“ Disputes on rights ” concerning the validity, existence or 
interpretation of a collective agreement are dealt with by a special 
Labour Court. The decisions of this Court are legally enforceable. 

The system of conciliation and arbitration in Sweden would 
appear to have achieved a considerable measure of success both 
in the prevention and in the settlement of stoppages of work, 
and on the whole would seem to enjoy the confidence of both 
parties. 
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FINLAND 


§ 1. — Economic Background and Development. ^ 

Finland has an area of 388,217 square kilometres. Over one 
tenth of its territory consists of lakes, and 73.5 per cent, is covered 
by forests. At the end of 1929 the country had a population of 
3,623,000. A relatively small proportion of the population is 
employed in industrial undertakings (169,729 persons in 1928). 
The agricultural population constitutes 82.6 per cent, of the total. 

Finland ranks with Canada and Sweden as one of the world’s 
chief timber-exporting countries. The wood industry, including 
the manufacture of substances derived from wood, accounts for 
86 per cent, of the exports, compared with only 11 per cent, derived 
from agriculture and 3 per cent, from other industries. It is the 
principal industry of the country. There are also blast furnaces 
and some textile undertakings. 

In 1907, the trade unions joined to form a Confederation of 
Trade Unions (Suomen Ammattijdrjeatd) which in 1928 had a 
membership of 90,231. This organisation, which, under Com¬ 
munist influence, gradually lost its trade union character, was 
suspended by the Government and it was dissolved in October 
1930. A new central organisation has been formed by the 
non-Communist workers, under the name of Ammattillisten 
JdrjesWjen Keskusliitto — Finlands Fcickfdreningars Centralfdrhund, 

The employers’ organisations are affiliated to the Central 
Federation of Employers of Finland (Suomen Tydnantajain Kes- 
kusliitto — Arbetsgivamaa i Finland Gentral-Forbund), This organi¬ 
sation took the place of the General Federation of Finnish Em¬ 
ployers, founded in 1907. It has been in existence since 1 January 
1918 and consists of the members of general and local industrial 
associations and private persons. In 1928 it had 505 members, 
who employed 95,457 workers. 


^ Cf. Freedom of AsaocicUion, Vol. Ill, pp. 353 et seq. 
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The earliest special provision on conciliation in labour disputes 
was that in section 26 of the Industrial Act of 1879. Under this 
Act the task of trying to settle labour disputes was entrusted to 
the boards of directors of the chambers of industry set up in 
the different towns of the country. This provision was never of 
any practical value. 

The Regulations issued to factory inspectors in 1889 also 
contained a provision relating to conciliation in labour disputes. 
This instructed the inspectors to undertake the settlement of 
labour disputes in their respective districts. Later, public opinion 
inclined to the view that the factory inspectors were not the proper 
persons for this task, and the provision in question was omitted 
in the new Order on factory inspection issued in 1917. 

At the beginning of the present century Parliament on several 
occasions considered proposals for a system of chambers of labour 
or joint labour committees, whose functions would include the 
settlement of labour disputes. Side by side with the local com¬ 
mittees it was proposed to set up a Central Council. 

In 1913 Parliament passed a special Act on chambers of labour, 
which provided for chambers consisting of equal numbers of em¬ 
ployers and workers. The war prevented the Government from 
enforcing the Act, and when in 1919 a definite decision was called 
for, it was decided not to promulgate the Act on account of the 
change in conditions. It was considered that, especially in the 
matter of conciliation in labour disputes, the proposed nuachinery 
of trade councils would be too costly and cumbersome; it was also 
feared that the chambers of labour would have too many different 
duties. 

In 1918, however, the Government set up a Committee to 
draft proposals for the legal regulation of the relations between 
employers and workers. In 1919 it brought in a new Bill on labour 
disputes, providing for the appointment of industrial conciliators 
in all districts. Recourse to joint committees was to be had only 
in special cases. The Bill instituted sanctions with a view to 
making conciliation in labour disputes more effective, and provided 
for compulsory arbitration in cases where conciliation had proved 
fruitless and a stoppage of work would endanger the public interest. 
This Bill was rejected in Parliament, by both employers’ and 
workers’ representatives. Later, the question was again examined 
by the Legislative Committee responsible for drafting new Bills. 
This Committee brought forward a proposal omitting nearly all 
the repressive clauses. 
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An Act embodying these proposals was passed in 1924 and 
promulgated in 1925. This is the Act of 21 March 1925 respecting 
conciliation in collective labour disputes, which came into force 
on 1 January 1926.^ 


§ 2. — The System in Force 

Conciliation 

Finnish legislation on conciliation is contained, as stated above, 
in the Act of 21 March 1925 on conciliation in collective labour 
disputes, which provides that the requisite number of conciliators 
shall be appointed by Decree to intervene in collective labour 
disputes between employers and workers. The Decree of 21 Dec¬ 
ember 1925 2 fixes the number of Conciliators at four, and defines 
their sphere of jurisdiction. 

Each conciliator exercises his functions independent of the 
others, under the supervision of the Minister of Social Affairs. 
The conciliators are appointed by the Council of State for not 
more than three years at a time. 

If a difference of opinion arises between the conciliators 
respecting the question which conciliator is competent to intervene 
in a collective labour dispute, the Minister of Social Affairs decides. 
Every conciliator is competent to intervene in a dispute if the 
parties agree thereto or, without reference to the competence of 
the conciliator, if the negotiations are begun under his guidance. 

If a dispute falls within the sphere of jurisdiction of two or more 
conciliators, each of them at once notifies the Minister of Social 
Affairs, who appoints one of the ordinary conciliators to intervene 
in the dispute, unless he considers it desirable to appoint a special 
conciliator. The same dispute cannot, therefore, be within the 
competence of more than one conciliator. 

The Minister of Social Affairs may also appoint a special 
conciliator, or two or more persons acting as a special conciliation 
Board, to intervene in a dispute if he considers that the dispute, 
owing to its nature or extent, may endanger any public interests, 
or if the intervention of the conciliator concerned has been without 
result. The provisions respecting conciliators apply also with 
respect to the chairman and members of such Board. 


^ LegiaUUive Series, 1925, Fin. 1. 

* Suomen Asetuakokoelma, 1925, No. 876, p. 1304. 
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A conciliator is liable to challenge under the same conditions 
as an ordinary magistrate. If he refrains from intervening in 
a dispute for a valid reason or owing to challenge, the Minister 
of Social Affairs appoints another conciliator. 

Conciliation proceedings are opened at the request of one of 
the parties to the dispute or, where the persons concerned in the 
dispute belong to a trade organisation, at the request of that 
organisation or of the federation to which it belongs. If, however, 
the nature and extent of the dispute are such that the stoppage 
of work caused by it may endanger any public interest to a 
considerable extent, the conciliator has power to take steps on 
his own initiative to bring about conciliation. In other cases he 
does not intervene officially in the dispute unless he is requested 
to do so by the parties, and not against their unanimous wish. 

In principle, a conciliator does not intervene if an agreement 
has been concluded for the establishment of special conciliation 
or arbitration machinery, unless all the parties to the dispute 
request him to do so, or if the special body has dealt with the 
matter without result or is prevented by circumstances from 
carrying out its duties. 

The conciliation proceedings are conducted in the presence 
of the representatives of the workers and the employers, invested 
with full powers. An employer who is a party to a dispute may 
be summoned to appear in person. If the parties to a collective 
labour dispute belong to a trade organisation, the conciliator 
may enter into communication with the said organisation or 
its superior organisation and may permit it to take part in the 
negotiations. 

The parties are urged to produce and supply all information 
which can be procured without special difficulty and which is 
necessary to elucidate the question at issue. 

The conciliator may summon experts or other persons for 
the purpose of elucidating the question at issue or giving advice. 
The Act, however, does not lay down any means of compelling 
such persons to attend. 

In the course of the negotiations the conciliator endeavours 
to induce the parties to state definitely the points at issue and 
restrict them as far as possible, and to arrive at a settlement 
in terms as near as possible to the basis of their own proposals. 
For this purpose he proposes such concessions and adjustments 
as seem to be equitable. 

If conciliation proceedings have been held and the conciliator 
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has failed to settle the dispute by negotiation, he may submit 
to the parties a final conciliation proposal in writing, and a4J the 
same time urge them to ratify the said proposal within a short 
time limit fixed by himself. If a settlement is reached, a written 
agreement embodying it is drawn up and signed by the parties. 

If the parties fail to reach an agreement, the conciliator has 
no power to compel them to do so. But the report on the conciliation 
proceedings and the conciliation proposal, if any, may be published 
by the conciliator, provided that this is not against the unanimous 
wish of the parties. 


Arbitration 

If the parties fail to reach a settlement by conciliation, the 
Act provides for possible arbitration ; it requires the conciliator 
to urge the parties to submit the dispute for decision to one or 
more arbitrators, whose award they pledge themselves to observe^ 
The conciliator himself does not act as arbitrator. 

If the parties agree to submit the dispute to an Arbitration 
Board for decision, a written agreement is drawn up to this eflfect 
in the prescribed form and steps are at once taken to appoint 
arbitrators. 

In this connection the conciliator gives the parties all neces¬ 
sary assistance, inter alia by deciding questions referred to him 
respecting the choice of the arbitrators, and by supplying the 
arbitrators appointed with a report of the dispute and the con¬ 
ciliation proceedings. 

The Act finally provides that if the parties fai> "each an 
agreement and the dispute is not settled by arbitration, the 
conciliator 'must at once notify the Minister of Social Affairs, 
and must^append to his notificatlflft a report of the dispute and 
the conciliation proceedings. 

The conciliator does not again intervene in the same collective 
.dispute, except at the joint request of the parties, or when an 
alteration occurs in the dispute itself or in circumstances materially 
affecting the settlement. Such renewed conciliation proceedings 
are conducted in the same manner as the earlier proceedings. 

The Act imposes no penalties on the parties to a dispute. 
On the other hand, it provides that if a conciliator unlawfully 
discloses trade or business secrets which have come to his knowledge 
in the course of his official duties, he is liable to a finev^ If he 
has done so with intent to procure economic advantage for 
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himself or another, or to injure a person engaged in industry or 
business, he is liable to imprisonment. The same penalty is imposed 
on a person who with such intention for himself or another has 
procured information respecting trade or business secrets. Prose¬ 
cutions for the above-mentioned contraventions are not, however, 
instituted by the Public Prosecutor unless the injured party 
reports the contravention for prosecution. 


§3. - Results, Opinions of the Parties Concerned 

and Plans for Reform 


The following table shows the number of labour disputes 
and the manner in which they were settled, according to the 
Finnish Statistical Yearbook 


Year 

Number 

of 

disputes 

Number 
of days 
over 
which 
the dis¬ 
putes ex¬ 
tended 

Number 
of em¬ 
ployers 
affected 
by the 
disputes 

Number 

of 

workers 
affected 
by the 
disputes 

Outcome of the disputes 

No 

agree¬ 

ment, 

indefinite 

or 

outcome 

unknown 

Agree¬ 

ment 

Accept¬ 
ance of 
the em- 
I^ers* 
condi¬ 
tions 

Accept¬ 
ance of 
the 

workers’ 

condi¬ 

tions 

1910. . 

o4 

1,206 

183 

4,301 

14 

31 

9 


1920. . 

140 

3,201 

824 

21,001 

70 

41 

25 

4 

1925. . 

38 

1,009 

150 

2,921 

19 

8 

9 

2 

1920. . 

72 

3,227 

310 

10,2.30 

40 

13 

14 

5 

1927. . 

79 

4,252 

221 

13,368 

33 

30 

14 

' 2 

1928. . 

71 

4,595 

309 

27,226 

25 

18 

24 

4 

1929. . 

26 

889 

138 

2,443 

11 

12 

3 

— 

1930. . 


212 

32 

1,073 

5 

4 

2 

— 


Ill Finland the possibility of some form of compulsory con¬ 
ciliation has been under consideration. There is a consensus of 
opinion that the Act of 1925 instituting a system of voluntary 
conciliation has failed to achieve its purpose. 

But the employees, when approached in the matter, have 
declared against any such extension of the conciliation system, 
while the Finnish Confederation of Trade Unions, split between 
the Communists and the Social Democrats, has refused to enter 
into discussion, maintaining that the right to strike must in 
no way be limited. A Committee has been appointed to examine 
ways and means of making the present Act more effective In 

^ StaHatish Arehok fOr Finland^ 1931, pp. 270-271. 

* Socidlinen Aikakauskirja — Social Tidskrift, 19^|^;Nos. 2 and 6. 
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March 1931 this Committee drafted a Bill to amend the Act in 
force, providing for the postponement of open conflicts by 
imposing upon the parties concerned the obligation of notifying 
the conciliator of proposed stoppages of work. The fate of this 
measure remains to be seen 


§ 4. — Summary 

Under the t^ms of the Finnish Conciliation Act, a conciliator 
or the Conciliation Board may not intervene in a dispute, except 
at the request of one of the parties, unless the question at issue 
is a serious collective dispute endangering the public interest. 

Like similar enactments in other countries, the new Finnish 
Act gives the preference to conciliation machinery set up by 
agreement between the parties to the dispute. In order to strengthen 
the authority of the conciliator, the Act lays down that in case 
of failure the conciliator may not take steps with a view to renewed 
intervention, except at the joint request of the two parties, or 
if the nature of the dispute has been changed through the emergence 
of new facts. 

The Act has a voluntary character and makes no provision 
for penalties, except in the case of a conciliator who discloses 
trade secrets. 
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UNION OF SOCIALIST SOVIET 
REPUBLICS 


§ 1. — Historical Survey 

Before the Revolution 
Until the War 

Early in the nineteenth century (about 1825-1830), when 
Russian industry was still young, it began to feel the first effects 
of competition and the difficulties in the relations between employers 
and workers. On the employers’ side complaints became more 
and more numerous, especially concerning the sudden leaving 
of the workers en masse on the pretext that they were recalled 
by their lords On the workers’ side there was no less complain¬ 
ing ; they objected to the unsatisfactory conditions in which 
the manufacturers compelled them to live, in tenements attached 
to the undertakings, to the irregularity in the payment of their 
wages, etc. The lack of contracts of engagement and regulations 
defining the relations between workers and employers was felt 
throughout industry. 

The first Act intended to regularise the situation of the workers’ 
relations with employers was promulgated at the request of the 
manufacturers in 1835. It made it compulsory to conclude 
a contract of engagement or issue to the worker an account book 
(worker’s cards), and forbade the worker to leave his job before 
the termination of the contract or the period for which he had 
been engaged. The Act also prescribed that certain steps should 
be taken to improve the conditions in the workers’ tenements, 
for which it laid down regulations. On the other hand, it made 
no provision for conciliation proceedings in disputes in industrial 
undertakings. 

^ At that time, and imtil 1861, serfdom prevailed in Russia, and the landowners 
had the right to recall the peasants who were attached to their land and to whom 
they had granted temporary permission to take up industrial work. 



388 CONCILIATION AND ARBITBATION IN DIBTBRBNT COUNTRIBS 


After the abolition of serfdom in 1861, all the persons concerned 
became clearly aware of the need of regulating the status of the 
workers and avoiding industrial disputes, for political as well 
as for economic reasons. But the different views of the various 
ministries and the diversity of industrial interests in the different 
regions of Russia considerably delayed the adoption of any measure 
in this field. It was not until 1896 that an Act was passed instruct¬ 
ing the factory inspectors to act as conciliators between employers 
and workers. 

Industrial Disputes and Labour Inspection 

A staff of inspectors had been formed in 1882 for the purpose 
of supervising the observance of the Act of 1846 prohibiting the 
emplo 3 nnent in industry of children of under twelve years of age. 
The inspectors were subordinate to the Ministry of Finance (Depart¬ 
ment of Industry) Later, they were instructed to supervise 
the conditions of health and safety in the undertakings and to 
see to it that labour laws were observed by employers and workers. 
When the Government decided to organise a system of conciliation 
between employers and workers it made use of the factory inspec¬ 
tors, whose knowledge of the conditions of emplo 3 mient in industry 
appeared to make them the most suitable for the purpose. 

The Act of 3 June 1886 concerning “ the supervision of the 
factories and the relations between manufacturers and workers 
was due to the initiative of the Minister for the Interior, who 
considered that it was absolutely necessary to take steps to 
limit and conciliate industrial disputes, which were tending more 
and more to become political in nature. The Minister urged 
in support of his Bill that “ the enquiries made by the local autho¬ 
rities into the cost of recent strikes have shown . . that 

these disputes were for the most part due to the absence in Russian 
legislation of provisions dealing with the relations between manu¬ 
facturers and workers ’’ 

The Act provided that the inspectors should visit any under¬ 
taking where there was a prospect of a dispute, and for this purpose 
the police were ordered to notify the inspectors at once. The 
inspectors were to ask the claimant party, whether employers 
or workers, for a written or oral explanation of their dissatisfaction. 

^ Subsequently the Ministry of Oomiueroe and Industry. 

* Letter of the Minister of the Interior to the Minister of Finanoe, 4 Feb. 1885 
(N. 281). Of. M. Tougan-Baranowskt : The Ruesian factory of Yestefday and 
To-dayt P* f»82; St. Petersburg, 1900. 
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They were to make an enquiry on the spot and try to conciliate 
the parties, although their decisions had not the force of law. 

During the first years of their activity the inspectors acquired 
a certain measure of popularity among the workers, and they 
succeeded in making their authority felt in many disputes and 
in conciliating the parties. 

But the scope of this Act was substantially restricted by the 
circulars subsequently issued by the Ministry of Finance. Thus, 
a circular of 1897 ^ which was contrary to the spirit and letter 
of the Act of 1886 and was the result of complaints made by 
manufacturers, forbade the inspectors to question workers on 
strike until they had resumed work. Furthermore, the workers 
were allowed to make their complaints only in public. 

The Act of 1886 provided that every worker considered as 
a “ strike leader ’’ rendered himself liable to four to eight months’ 
imprisonment, and other active strikers to two to four months’ 
imprisonment. If a strike involved violence or threats to the person 
or the destruction of the property of the undertaking, the penalty 
for strike leaders could be increased to sixteen months and for 
other active strikers to eight months. This measure restricted 
the freedom of the workers to lay their complaints openly before 
the factory inspectors. 

An instruction issued to the factory inspectors in 1898^ restricted 
the conciliatory functions of the inspectors still more. Thence¬ 
forward the inspectors were to intervene only if the dispute arose 
out of the interpretation or application of an individual contract 
of employment In other words, they could no longer consider 
disputes concerning questions of interests or questions of safety 
or hygiene, or disputes arising between the date of engagement 
and the issue of the work card, when the contract of employment 
oflBcially came into force. Finally, in 1903, a new Act placed 
the factory inspectors immediately under the provincial governors. 

In spite of all this, the factory inspectors often succeeded in 
conciliating the parties, and in many cases brought about a settle¬ 
ment in favour of the workers. The reason for this lay in the 
moral authority they enjoyed in the eyes of the workers and 
manufacturers, and in the skill with which they enforced the 


^ Circular of the Department of Industry in the Ministry of Finance (N. 9677), 
8 April 1897. Cf. A. Mikoulin : Factory Inspection in Russia, p. 224; Kiev, 1906. 

^ Instruction to the factory inspectors issu^ in Sept. 1898. Cf. A. Mikoulin, 
op. eti. 

^ There were no collective agreements in Russia at that time. 
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existing legislation, if need be circumventing or ignoring certain 
provisions intended to restrict the field of their activities. 

Workers^ Representation 

Another measure intended to prevent labour disputes was 
the creation of posts of workers’ representatives (starosta) in 
industrial undertakings The workers in each department 
of an undertaking could elect a representative to defend their 
interests with respect to the application and interpretation of 
contracts of employment. 

But the selection of these representatives had to be approved 
by the managers of the undertaking. This made the workers 
mistrustful, and they often refused to elect representatives in 
whom the employers had confidence. The 1903 Act was thus 
applied only in a very small number of undertakings, principally 
in State industries. 

During the War (until February 1917) 

The need of finding some method for the prompt settlement 
of disputes by way of negotiation was felt more and more strongly 
during the war. The war industries committees ^ decided that 
workers’ delegates should participate in their work, and in most 
of these committees, as well as in the Central Committee, so-called 
“ workers’ groups ” were formed. They consisted of delegates 
from the meetings of workers’ representatives in industrial under¬ 
takings, these representatives themselves having been elected 
for the purpose by general meetings of the workers in the under¬ 
taking. The power thus given to the workers to elect represen¬ 
tatives on the war industries committees gave fresh life to the 
1903 Act on the starosta^ which became more widely applied 
during the war. 

The workers’ groups, whose duty it was to defend the 
interests of the workers and ensure that they would collaborate 
in the work of national defence, had also to deal with disputes 
arising in the important munitions and related industries. This 
they did at first only occasionally, but later more regularly. 
Several disputes were settled by negotiation between the workers* 
groups and the employers’ representatives, and chiefly by the 


^ Act of 10 June 1903. Cf. Code, of Laws of the Russian Empire, 1913 edition. 
* These committees consisted of representatives of manufacturers) traders* 
local authorities, ** zemstvos '' (autonomous rural councils), and municipalities. 
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intervention of the workers’ group in the Central War Industries 
Committee. 

When this Committee decided to set up conciliation boards, 
the workers’ groups took an active part in forming these boards. 
The rules for the Central Conciliation Board (attached to the 
Central War Industries Committee) were approved in February 
1916 by the Second Congress of War Industries Committees. 
These rules were also to serve as a model for the foundation of 
local conciliation boards which the Central War Industries 
Committee proposed should be set up. 

The Central Conciliation Board consisted of eight employers* 
representatives, selected by the Association of Manufacturers 
for the Petrograd area, and eight workers’ representatives, selected 
by the workers’ groups of the Central War Industries Committee 
and the Petrograd War Industries f.^ommittee. Each party 
was to elect in addition two substitute delegates. The chairman 
was elected by a simple majority of votes from among the members 
of the Board, but failing agreement, he could be chosen elsewhere, 
in which case he had only a consultative vote. The Conciliation 
Board could not deal with a dispute until it had been referred 
to it by the parties. Once this had been done, the Board referred 
the question to a committee of four of its members, two workers’ 
and two employers’ representatives, which had to be set up within 
twenty-four hours. This committee acted as an intermediary 
and proposed a compromise to the parties to the dispute. If 
it was accepted, the committee immediately informed the Con¬ 
ciliation Board, which then took a decision in accordance with 
the agreement reached. If the committee failed, it informed 
a plenary session of the Conciliation Board. The Board then 
drew up a new proposal, which it submitted to the parties. If 
the latter accepted this proposal, the Board took a final decision 
by a majority of votes. If the voting was equal, the Board could 
take no decision, and in that case it had to propose to the parties 
to organise an arbitration court. 

The necessary funds for the working of the conciliation boards 
were allocated by the war industries committees to which these 
boards were attached. 

Owing to the opposition that this scheme met with among 
both workers and employers, it could not be applied in practice to 
any great extent. Nevertheless, besides the Central Conciliation 
Board in Petrograd, conciliation boards were set up in certain 
important industrial centres. 
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After the Revolution 

Under the Provisional Oovernmeni 
(March to October 1917) 

The political and economic changes that accompanied the 
Revolution of March 1917 led to a very large number of disputes 
in all branches of industry, which made it necessary for both the 
Government and the parties concerned to try to find means of 
settling them by amicable agreement. Legislation failed to keep 
up with events ; the private initiative of the workers’ and employers’ 
organisations, being encouraged by the Government and stimulated 
by the conditions of the labour market and the political situation, 
was particularly active in the field of conciliation and arbitration. 

Oovemment Measures 

Workers’ committees were set up in nearly all undertakings 
when the Revolution broke out, in the form of councils of workers’ 
representatives (starosta). By an Act of 22 April 1917 the Provi¬ 
sional Government approved the creation of these committees. 
This Act provided that workers’ committees could be set up in 
all private and Government undertakings, either at the request 
of not less than one-tenth of the workers or at that of the manage¬ 
ment. Tt was the duty of the workers’ committees : (a) to represent 
the workers in all discussions with the management concerning 
wages, hours and discipline \ (b) to regulate the mutual relations 
between the workers ; (c) to represent the workers in their relations 
with Government or public institutions ; (d) to organise and 
develop institutions for improving the moral and material welfare 
of the workers \ (e) to convene plenary meetings of the workers. 

Prom the outset these committees acquired great importance 
as authorities of first instance in disputes. They became responsible 
for taking the effective decisions in strikes and disputes in general. 
They also took an active part in the formation of conciliation 
boards. 

But the Act on conciliation boards promulgated shortly before 
the fall of the Provisional Government was not applied. As a 
matter of fact, it merely confirmed the situation established in 
practice, with this difference that when a dispute broke out, the 
parties were to refer the case directly to a conciliation board by 
common agreement, without acting through the factory inspectors. 

Apart from these legislative measures, reference should be made 
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to the activities of the Ministry of Labour, which in all cases of 
serious dispute sent a representative to the spot, whose duty it 
was to bring his influence to bear on employers and workers with a 
view to making them refer the dispute to a conciliation board, 
or if the dispute threatened national interests, to the ‘‘ Department 
for Industrial Relations ” in the Ministry of Labour. This Depart¬ 
ment also acted as an optional authority of higher instance when 
the conciliation boards failed in their negotiations. But it often 
happened that the Department was unable to decide on the merits 
of the case referred to it by the parties. 

Private Initiative 

Prom the beginning of the Revolution private initiative led to 
action in the matter of industrial disputes. The first attempt of 
this kind was the agreement concluded between the Association 
of Manufacturers in the Petrograd area and the local soviet of 
workers* delegates. This agreement provided that every dispute 
was to be submitted to the conciliation board of the undertaking, 
which was to consist of an equal number of representatives of the 
two parties. If the board failed to settle the dispute, it was to be 
referred to the Central Conciliation Board for the Petrograd area, 
consisting of an equal number of representatives of the Association 
of Manufacturers and the (Council) Soviet of Workers* Delegates. 

Similar conciliation boards were set up on the initiative of 
workers or manufacturers throughout the country, and soon 
acquired great importance. 

With the increasing development of the trade unions and the 
growth of their economic and political influence, special conciliation 
sections were opened in the unions, and as they developed, more 
and more disputes were referred to them instead of to the conciliation 
boards. 

This was the situation at the time of the Bolshevist Revolution. 

Under the System of War Communism ** 

(1918-1921) 

Under the system of “ war Communism **, that is to say, from 
the Bolshevist Revolution in November 1917 until 1921, when the 
New Economic Policy ** (partial freedom of trade and manage¬ 
ment of State undertakings on commercial principles) was intro¬ 
duced, the situation changed completely, the question being regarded 
from an altogether different aspect. 

In theory, there could be no industrial disputes, since the 
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undertakings were nationalised and the free engagement of workers 
had been replaced by compulsory labour. The State fixed wage 
rates and conditions of employment by way of Decree. When the 
State officials managing an undertaking infringed these conditions 
there was no question of a dispute, but of a contravention of labour 
laws leading to administrative proceedings. Workers who contrav¬ 
ened the Labour Code or the Decrees of the Soviet authorities were 
punished by disciplinary penalties pronounced by the disciplinary 
courts of their respective unions. 

It was soon found, however, that frequent disputes were 
produced by the difficulty of applying the Communist policy and 
by the diversity in the conditions of employment in the different 
undertakings. To settle these, the trade unions organised concilia¬ 
tion committees as early as 1918, quite apart from legislative action, 
and these committees became of considerable importance. 

As a matter of fact, during the period of war Communism, the 
trade unions through their conciliation committees were the only 
bodies that dealt with disputes between management and workers. 
The committees based their activities on the principle that there 
could bo no divergence of interest in an undertaking between the 
workers representing the management and those representing 
labour, since both belonged to the working classes, the interests of 
which were defended by the trade union. Consequently, cases 
brought before the union were not disputes between employers and 
workers, but simply required a pronouncement on the application 
of legislation. 

The work of the conciliation committees was thus entirely 
one-sided. The committee, which consisted of delegates of the 
organised workers, explained or interpreted any given legislative 
provision after hearing the respective statements of the management 
and the workers. But the explanation given by the committee 
by no means always satisfied both parties. When it was impossible 
to reach an agreement between employers and workers, the trade 
union applied to the local section of the Commissariat of Labour 
for an interpretation, the decision of this body being considered 
final and irrevocable. 

Owing to the increase in these applications for interpretation, 
the local labour departments decided to organise their own 
disputes committees, which acted as higher authorities for the 
settlement of disputes between management and workers. 
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§ 2, — The Present Policy 

Bases of this Policy 

After the introduction of the New Economic Policy, which 
restored freedom in the engagement of workers by the conclusion 
of individual or collective employment contracts, authorised the 
creation of private undertakings or their concession to foreign 
concerns, and reorganised the management of national undertakings 
on commercial principles, it became quite clear that labour disputes 
could not be avoided. 

The question was first discussed at the eleventh congress of the 
Russian Communist Party (March 1922), which came to the 
conclusion that during the period of transition from capitalism to 
socialism, there would continue to be different elasses, and as 
long as classes continue to exist, the class war remains inevitable ” 

It was the question of the right to strike that gave the Communist 
party and the trade unions most cause for concern. Although it 
was desirable for political and economic reasons to make it prac¬ 
tically impossible to declare a strike, it was difficult to prohibit 
this ; for, once the strike was authorised in principle for private 
undertakings (and this point of view was generally accepted), how 
were the workers to be prevented from resoiting to it in State 
undertakings ? After prolonged discussion the Communist Con¬ 
gress decided that the right to strike should not be abolished, but 
that strikes, being “ harmful to the general interests of the country 
and the working class should be regarded only as a last resort 
to be employed in extreme cases. The resolution adopted by the 
eleventh Congress contained the following passage : 

The final object of a strike under the capitalist system is the destruc¬ 
tion of Government authority and the annihilation of the class in power. 
In a proletarian State in the transitional stage such as ours, on the 
contrary, the activities of the proletariat should aim only at consolidating 
the proletarian State and the class Government of the proletariat by 
fighting bureaucracy, the faults and weaknesses of that Government, 
the class appetites of any capitalists who have evaded State supervision, 
etc. 

For this reason, when there is friction and dispute between groups 
of workers and the institutions of the workers’ State, it is for the trade 
unions to help to put an end to disputes as soon and as efficiently as 

^ Record of the Eleventh Congress of the Russian Communist Party. Moscow, 
1922. 
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possible by trying to obtain for the workers they represent whatever 
advantages may be compatible with the development of the proletarian 
State and its economy, without injury to other groups of workers. 

The resolution explains that the only ‘‘ just and rational 
means of settling a dispute lie in the intervention of the trade 
unions, which must act with the greatest possible rapidity to 
terminate the dispute. If for some reason or other a strike cannot 
be avoided, it is to be considered lawful only if approved by the 
union, and must be settled as soon as possible. In a general 
way, it is the duty of unions to prevent disputes whenever possible 
by watching over the observance of labour legislation and collective 
agreements. They must also make the workers understand that 
strikes injure the Soviet State as a whole and the working class in 
particular 

The need of creating a suitable system of conciliation and 
arbitration institutions was generally admitted in the trade unions. 
But questions of principle — e.g. should conciliation and arbitration 
be compulsory ; should the conciliation authorities be constituted 
on the joint principle ? — gave rise to much discussion in the trade 
union press and at the Fifth Trade Union Congress in September 
1922. 

Certain trade union leaders considered that the unions should 
surrender their exclusive right to regulate conditions of work 
and wages, which they held imder the system of communism, 
and that therefore they could no longer be responsible alone for 
the conciliation of disputes. Other trade unionists held that 
the unions should retain the one-sided right to regulate conditions 
of work and put an end to disputes, so as to uphold their status 
as against the employers and counteract the development of 
capitalism. The supporters of this view were prepared to accept 
the introduction of the joint principle in the disputes bodies 
formed for the separate undertakings, but they maintained that 
disputes which could not be settled by these bodies should be dealt 
with by the unions alone. At first this view prevailed, and only 
the conciliation bodies in the undertakings were constituted 
on the joint principle. These were the ‘‘ committees for the 
determination of wages and the settlement of disputes usually 
known as ** joint committees as they consisted of an equal 

■ / 

^ It may be added that Soviet legislation does not expressly prohimt strikes, 
but according to a Soviet writer, “ in our State industry there can be no recourse 
to the lock-out, for a proletarian State cannot use this method of bringing pressure 
to bear on the workers (P. Avdbjbv ; Labour Disputes in the U. S. S, jB. Moscow, 
1928. 67 pp.) 
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number of representatives of the workers (selected by the workers^ 
committee of the undertaking) and the management 

With the growing use of collective agreements, however, 
the need of other bodies constituted on the joint principle became 
urgent. To meet this need, the Commissariat of Labour set 
up * conciliation boards and arbitration courts attached to the 
local departments of the Commissariat of Labour. The Central 
Trade Union Council cleared up the obscurities of procedure 
by issuing instructions stating that the continued existence of the 
trade union disputes committees was no longer justified, and 
that disputes which could not be settled by agreement before 
the joint committee of an undertaking should be submitted directly 
to the conciliation board of the local labour department. This 
decision was approved by a resolution of the Fifth Trade Union 
Congress, which added that a dispute could not be submitted 
to a higher authority until the trade union had exhausted all 
means of arriving at a direct agreement. The resolution of the 
Congress declared that “ it is inadmissible that the trade unions 
should alone be competent to conciliate in disputes 

From the first it was provided that recourse to the conciliation 
board should be optional, the very principle of conciliation pro¬ 
ceedings resting on the assumption of previous agreement between 
the parties to the dispute. The question whether arbitration 
should be optional or compulsory, on the contrary, gave rise 
to prolonged discussion in the Central Trade Union Council, some 
of the members of the Council being of the opinion that compulsory 
arbitration would afford a more serious guarantee of the protection 
of the worker’s rights. The Council finally adopted the view 
of the Commissariat of Labour, which advocated voluntary arbi¬ 
tration except in the following cases : that of a dispute in an 
undertaking where the workers are not covered by collective 
agreement, and that of a dispute which directly involves social 
legislation or threatens the safety of the State. In these cases 
arbitration may be ordered by the Commissariat of Labour. 

The supporters of compulsory arbitration then demanded 
that the trade unions should have the sole right to apply for 
arbitration. They were more or less successful, for the Labour 

^ These oommittees were first set up at the beginning of 1922, but it was not 
until 3-18 November 1922 that the Commissariat of Lal^ur for the R. S. F. S. R. 
issued a Decree governing their activity. 

* By Decree of 13 July 1922. 

* Verhoitim Report of the Fifth All-Buaeian Oongreee of Trade Unione, Moscow, 
1922. 
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Code, which came into force on 15 November 1922, shortly after 
the Fifth Trade Union Congress closed, granted this right to trade 
unions in all State undertakings 

Evolution of the Present System of Settlement 
OF Disputes 

The system of conciliation and arbitration was sanctioned by 
the Labour Code, which came into force on 15 November 1922 
and the Decrees and Orders issued by the Labour Commissary 
to supplement the provisions of the Code. This system dealt 
in the first place with contraventions of labour legislation and 
the conditions of employment established by collective agreements 
and individual employment contracts, or by rules of employment. 
Such contraventions were treated as offences over which only the 
labour courts — or, more precisely, the labour sessions of the 
people’s courts of first instance — had competence. Secondly, 
the Code recognised labour disputes properly so called, which 
were divided into two classes : (a) disputes arising out of the 
conclusion, amendment, or interpretation of collective agreements ; 
(b) disputes arising out of the application of or failure to apply, 
collective agreements or individual contracts of employment. 

From the first, Soviet legislation held that disputes in class 
(a) could only be within the competence of the joint conciliation 
boards attached to the local departments of the Commissariat 
of Labour and the arbitration courts set up by the same departments. 

On the other hand, it was agreed in principle for disputes 
in class (b) that the first authority to take cognisance of them 
should be the joint committee of the undertaking where the 
dispute occurred. This was for instance the opinion of the Central 
Council of Trade Unions from the beginning, and was advocated 
by all the trade union congresses. If the dispute were not settled 
by the joint committee, whose decisions have to be unanimous, 
or if the decision of the committee were set aside by the competent 
institution of the Commissariat of Labour, the Labour Code decided, 
with regard to the further treatment of the case, that the party 
concerned should be free to choose between the labour court 
on the one hand and the conciliation board or arbitration court 
on the other. The Code only provided that the worker could 


^ By the decision of the Fourteenth Congress of the Communist Party, this 
right was conferred in 1926 also on the managers of State undertakings. 

2 Legislative Series^ 1922, Russ. 1. 
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not have recourse to the conciliation board or arbitration court 
unless his interests were defended by his trade union. This 
measure was the outcome not only of the very structure of the 
conciliation boards and arbitration courts, which had to include 
a representative of the union for the workers’ side, but of the 
desire to prevent individual disputes of minor importance from 
cumbering the work of the arbitration and conciliation institutions. 

The Labour Code, and the subsequent Orders of the Commis¬ 
sariat for Labour on the organisation and working of the arbitration 
and conciliation institutions, did not deal with the case in which 
a person applies simultaneously to the labour court and the 
conciliation board, nor did they contain any categorical statement 
on the impossibility of submitting to the labour court a case 
that had already been settled by the joint committee. Further¬ 
more, this legislation did not in any way limit the number of 
authorities with competence to set aside the decisions of the 
conciliation boards and the awards of the arbitration courts. 
It merely stated that the Commissariats of Labour and their 
local departments had competence with regard to the joint commit¬ 
tees, the conciliation boards, and the arbitration court. , and 
that the office of the Labour Prosecutor had competence with 
regard to the labour courts. This lack of precision in the law 
has not failed to produce a certain amount of confusion and many 
abuses of procedure, and to some extent it has even paralysed 
the working of the whole system. This may be illustrated by 
the following passage in the report of the Central Council of 
Trade Unions to the Eighth Congress (1928) : 

Until recently the system for the settlement of disputes involved 
incredible delays. The overlapping between the different authorities, 
their intricacy, and the fact that the decisions taken were hardly final, 
contributed largely to this result. Disputes could come before twenty- 
three authorities. A case could be brought up repeatedly before the 
same authority if the higher authorities failed to take a final decision 
on its merits, and merely set aside previous decisions, asking the lower 
authorities to reconsider the case. Once a dispute had been submitted to 
the institutions of the Commissariat of Labour, it could be carried 
right up to the Labour Commissary of the U. S. S. R. A dispute referred 
to the courts could be carried right up to the Supreme Court. With 
this system it was possible for a dispute to drag on for years 

On several occasions the Commissariat for Labour issued 
instructions on the need of organising the procedure for dealing 

^ ** The Trade Unions of the U. S. S. R. in 1926 to 1928.” Report of the Central 
Council of Trade Unions of the U. S. S. i?. to the Eighth Congress^ pp. 368-369. 
Moscow, 1928. 
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with disputes so as to reduce delays and hasten the adoption of 
a final settlement 

The Fourteenth Congress of the Communist Party, too, urged 
in a resolution that the examination of disputes should be decen¬ 
tralised so as to speed up procedure. Finally, the Seventh Congress 
of Trade Unions (December 1926), noting that all these recom¬ 
mendations had not had the desired effect, considered the need 
of reorganising the system of conciliation and arbitration and 
the procedure before the labour courts. 

In 1927 the Commissariat for Workers’ and Peasants’ Inspection 
(State supervision), in close touch with the Central Executive 
Committee of the Communist Party on the one hand and the 
Commissariat of Labour of the U. S. S. R. on the other, together 
with the Central Trade Union Council and the central committees 
of the principal unions, attacked the question of principle. It was 
clear from the outset that the first thing to do was to clear away 
the obscurities in the legislation on disputes and to issue new 
orders on the working and competence of all disputes authorities. 
The question of the order of procedure did not give rise to much 
difference of opinion. All were more or less agreed with the 
Commissariat of Labour, which had advocated in its circular letter 
of 20 May 1926 that the conciliation boards and arbitration courts 
should deal only with disputes arising out of the conclusion, 
amendment, and interpretation (of the substance) of collective 
agreements. Individual disputes arising out of the application 
of collective agreements and individual contracts of employment 
should be within the competence of the joint committees and 
labour courts. 

The second question to be settled was that of the appeal autho¬ 
rities who would have the power to set aside the decisions of the 
disputes authorities. The excessive number of appeal authorities 
had been one of the causes of the slowness hampering the normal 
progress of litigation, and it was therefore decided to deal with 
it radically by reducing the number of such authorities to not 
more than two. Only the Commissariats of Labour and their 
departments were to have this power in respect of the conciliation 
and arbitration authorities. The Labour Prosecutor was to have 
only a general right to contest the decision if it was in flagrant 
contradiction with the law, threatened the safety of the State, 
or seriously injured the interests of the workers. The regional 

^ Instruotioiis of the Commissariat for Labour of the U. S. S. B., 20 May 
and Circular Letter of the Commissariat, 2 March 1927. 
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court was the only appeal authority accepted in the case of the 
decisions of the labour courts. 

Another important decision was that which substantially 
reduced the time limits within which disputes could be submitted 
to the joint committee or the labour court. Formerly, the right 
to submit a dispute did not lapse for three years, a period fixed 
by the Civil Code. It was not until 1927 ^ that this period was 
reduced to six months for disputes on overtime pay and dismissals. 
On the ground that the three-year period often seriously compli¬ 
cated the treatment of cases before the courts (difficulty of 
obtaining exact information, etc.), it was decided to reduce it to 
fourteen days in cases of dismissal, one month in wage questions, 
and three months in other cases. Similarly, it was decided to fix 
short and clearly defined time limits for the examination of cases 
before the conciliation and arbitration authorities and before the 
labour courts, as these bodies frequently postponed cases from 
session to session, thus helping to complicate and delay the 
settlement. 

Finally it was decided that any decision of the court giving 
material satisfaction to the worker should be enforced immediately, 
whether an appeal was brought against the decision or not, provided 
that the sum to be paid at once by the employer did not exceed 
the monthly wages of the worker. 

All these decisions were incorporated in the new Act on disputes 
promulgated by the Central Executive Committee of the U. S. S. R. 
on 29 August 1928. 

Present System of Settlement of Disputes * 
Procedure 

As indicated above, Soviet legislation classifies labour disputes 
into three groups ; (a) disputes arising out of the conclusion, 

amendment, or interpretation of the substance of collective 
agreements ; (b) disputes arising out of the application of 

contracts of employment, collective agreements, or social legis¬ 
lation ; (c) cases of failure to observe, or of contravention of, 
labour legislation and the provisions of collective agreements or 

^ Decree of the Central Executive Committee of the R. S. F. S. R., 10 Oot. 
1927 {Izveatia N. K, T., 1928, Nos. 1-2). 

® Cf. the Labour Code ; Decree of the U. S. S. R. Central Executive Commit¬ 
tee, 29 Aug. 1928 {Collection of Laws of the U, S, S. i?., 1928, No. 56, § 495) ; 
Orders of the U. S. S. R. Commissariat of Labour on the Working and Com¬ 
petence of Arbitration and Conciliation Institutions, 12 Dec. 1928. {Izveatia 
N, K, T., 1928, Nos. 51-52.) 


26 
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individual contracts of employment. The procedure to be followed 
differs according to the group to which the dispute belongs. 

(a) Disputes Arising Out of the Conclusion of a Colkctive Agreement 

When a dispute occurs during negotiations between a trade 
union and an employer ^ for the conclusion, amendment, or 
interpretation of a collective agreement, the matter can be referred 
only to a concilia tion board or arbitration court as agreed by the 
parties. Conciliation boards can be set up only if both parties so 
desire. On the other hand, if the dispute takes place between a 
trade union and the State as employer, the constitution of an 
arbitration court is compulsory at the request of either party alone. 

A dispute that is not settled by amicable agreement before 
the conciliation board is taken to the arbitration court. If the 
parties fail to agree before this court, its referee settles the dispute. 

The decisions of the conciliation boards and arbitration courts 
are final and irrevocable. But if the decision of the court or board 
contravenes the law or the provisions of the collective agreement, 
or if it suffers from a defect of form that may entail serious con¬ 
sequences, or if it was based on false or inaccurate documents or 
false declarations, or finally, if the board or court was unaware 
of facts or documents that might have had a decisive influence 
on the settlement of the dispute, the decision may be set aside by 
the institution of the Commissariat of Labour immediately above 
that to which the board or court is attached. An application for 
the setting aside of the decision may be made by either party or 
by the institution of the Commissariat of Labour responsible for 
supervising the work of the conciliation board or arbitration court. 

(fe) Disputes Arising Out of the Application of a Collective Agree^ 

ment or Individual Contract of Employment 

When a dispute arises out of the application of a collective 
agreement or individual contract of employment, it may be 
referred at the choice of the worker to the joint committee or to 
the labour court 

1 Under Soviet law the term “ employer ” includes the State, co-operative 
societies, municipalities, etc., as well as private employers or concessionaires. 

2 When the dispute relates to the following subjects, reference to the joint 
committee is compulsory ; 

(a) Transfer of a worker from one job to another ; 

(h) Remuneration of a worker who has not reached the individual standard 
of output fixed by the collective agreement (whether on time work or piece work) ; 

(c) Remuneration of workers during suspensions of work due to the temporary 
stoppage of the luidertaking or part of the undertaking ; 

(d) Various kinds of compensation (for the probationary period, for annual 
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The decisions of the joint committee must be unanimous. 
They are final and irrevocable except in the cases enumerated 
above for conciliation boards and arbitration courts. The regional 
departments of the Commissariat of Labour have competence to 
set aside the decisions of the joint committees in the said cases, 
either on their own initiative or at the request of either party. 

If the case is not settled by the joint committee, it is referred 
to the labour court. If the decision of the joint committee is set 
aside, the labour department responsible for doing so decides 
whether the case shall be referred back to the joint committee or 
submitted to the labour court. 

An appeal against the decision of the labour court may be 
taken to the ordinary regional court, except in cases involving 
sums not exceeding the monthly wages of the worker, or disci¬ 
plinary penalties, or deductions from wages. In these cases, the 
decision of the labour court is final 

Unless the regional court rejects the appeal or declares that 
it has no competence in the matter, it may settle the case itself 
or refer it back to the labour court for reconsideration. 

The work of the labour courts is supervised by the labour 
prosecutor’s office, which may appeal to the regional court for the 
cancellation of the decision. 

(c) Contraventions of Contracts of Employment or Labour Legis- 
lation 

All cases of contravention of individual contracts of employ¬ 
ment, collective agreements or labour legislation are solely in the 
competence of the labour courts, and are treated as offences. 

Similarly, if during the consideration of a dispute by the joint 
committee, the conciliation board or the arbitration court, it 
appears that the case involves a contravention of the law or a 


leave not taken, for wear and tear of working tools belonging to the worker, etc.) ; 

(e) Dismissal for inefficiency or refusal to work ; 

(f) Working clothes and special food supply (milk, fats) ; 

(g) Short time ; 

(h) Additional leave ; 

(i) Remuneration for a worker who does several jobs paid at different rates ; 

(k) Deductions from wages for waste or for breakages of machinery and 
tools by the worker ; 

(l) Bonuses due to the workers ; 

(m) Overtime pay ; 

(n) Compensation on leaving when the termination of the contract of em¬ 
ployment resulting in the worker’s leaving is due to the employer ; 

(o) Compensation for the period during which the worker is prevented from 
working by the employer. 

^ If the worker has been dismissed from the undertaking against which ho 
institutes proceedings, an appeal against the decision may be made. 
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contract of employment or collective agreement, a report to that 
effect must be drawn up and sent to the labour court, which opens 
an enquiry and decides on the proceedings to be taken against 
the offender. 


§ 3. — Conciliation and Arbitration Institutions 

The principal institutions for conciliation and arbitration are 
the joint committees, the conciliation boards, and the arbitration 
courts 

There are special disputes committees for certain groups of 
workers, such as agricultural workers, domestic workers, and 
seasonal workers employed in felling and floating timber. 

For railway and water transport there are special conciliation 
boards and arbitration courts, in view of the special conditions 
of employment in these industries. As a matter of fact, these 
bodies differ very little from the ordinary conciliation boards and 
arbitration courts. 


Conciliation Boards 


The conciliation boards are permanent bodies attached to the 
Commissariats of Labour of the Federated States, and their local 
departments. There are a Central Conciliation Board attached to 
the Commissariat of Labour of the Soviet Union, conciliation 
boards attached to the Commissariats of Labour of the Federated 
States and the Republics and autonomous regions belonging to 
each of the Federated States, and finally, boards attached to the 
local labour departments. 

A conciliation board is composed of a chairman appointed for 
a certain period ^ by the department of the Commissariat of Labour 
to which the board is attached, and one representative of each of 
the two parties to the dispute 


^ The joint committees deal only with individual disputes. An account of 
their competence and working is given in an appendix, together with a survey 
of the organisation of the labour courts. 

* Soviet legislation contains no provision on the term of office of the chairman 
of the conciliation board. Nor does it state whether the sittings of the board 
are public or not. 

® In the case of the interpretation or modification of a collective agreement, 
only the organisations concluding the agreement can be regarded as parties to 
the dispute. 



XJ. S. S. B. 


405 


Only a delegate of the workers’ union may represent the 
workers, and the employer’s representative must be a member of 
the management of the undertaking or group of undertakings 
(trust). The representatives of the parties must be nominated for 
each dispute by the parties. It is the duty of the chairman to 
check their credentials before opening the proceedings. 

The conciliation boards are set up only on a request being 
made to the competent department of the Commissariat of Labour 
by common agreement between the parties. In making the 
application each party must state in writing its views on the 
dispute and the settlement it proposes. 

The technical organisation of the conciliation board and the 
remuneration of the chairman is in the hands of the department 
of the Commissariat of Labour to which the board is attached. 
The representatives of the parties and experts, witnesses, etc. have 
no right to special remuneration, but the undertaking employing 
them is bound to pay them their full wages during the whole 
period they devote to the conciliation board, if the sittings are 
held during their normal hours of work^. 

Competence 

The conciliation board has competence to consider all disputes 
arising out of the conclusion, amendment, or interpretation of a 
collective agreement. It may not agree to consider a dispute 
unless the interests of the workers are represented by their trade 
union. 

In no case may a conciliation board consider a dispute that 
has already been settled or is being considered by the joint com¬ 
mittee, the arbitration court or the labour court. 

The district conciliation hoards, attached to the district depart¬ 
ments of the Commissariat of Labour, have competence in disputes 
covering only one district. 

The regional conciliation hoards, attached to the regional depart¬ 
ments of the Commissariat of Labour, have competence in disputes 
affecting several districts or a whole region. 

The conciliation hoards, attached to the Commissariat of Labour 
of an autonomous republic or a Federated State, have competence 
in disputes that affect the whole or part of the autonomous 
republic or Federated State, or are of a serious nature. 

'According to the Ordinance of 21 May 1931 (levestia, 27 May 1931), the 
sittings of the conciliation boards must be held outside the normal hours of work 
of the parties concerned. 
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The Central Conciliation Board, attached to the Commissariat 
of Labour of the U. S. S. R., has competence in disputes that affect 
the territory of several Federated States or raise important questions 
of principle, or are particularly serious. Its chairman is the 
U. S. S. R. Labour Commissary in person, or a high official of the 
Commissariat to whom he may delegate his powers. 

Procedure 

The conciliation board must take its decision within seven 
days, and the decision must be the result of agreement between 
the parties. The chairman has not the right to vote, his function 
being to direct the negotiations with a view to obtaining a settlement 
that will satisfy both parties without injuring the interests of the 
State. If either party fails to send its representative to the con¬ 
ciliation board, the latter has no competence and the case is closed. 
To have it reopened before the board, the parties must again 
arrive at an agreement. 

When an agreement has been reached on the dispute, a report 
is drawn up and signed by the chairman and the representatives 
of the parties. Copies of this report must be sent within seventy- 
two hours to the parties and the competent department of the 
(Commissariat of Labour ; and as soon as that has been done, the 
decision of the board becomes binding on both parties with the 
force of law. 

If the case involves a sum of money and this sum is not definitely 
fixed in the agreement between the parties before the conciliation 
board, the department of the Commissariat of Labour requests the 
labour court to define the exact amount. 

Enforcement of the Decision 

The duty of enforcing the decision of the conciliation board 
lies with the parties. 

If the employer refuses to observe the decision of the 
conciliation board, the injured workers may apply in person or 
through their trade union to the labour court to compel the 
employer to fulfil his obligations. 

If the trade union refuses to carry out the decision of the board, 
the employer may apply to the competent department of the 
Commissariat of Labour, which then invites the trade union 
organisation immediately above the recalcitrant union to take the 
necessary steps to compel it to observe the decisions of the board. 
In the case of the workers taken separately, it is for the trade 
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union that countersigned the decision of the board to see to it 
that they fulfil their obligations. 

If during the discussion it is found that the case shows serious 
contraventions of labour legislation or the provisions of the collect¬ 
ive agreement, or if it is evident that the employer has displayed 
culpable negligence, sabotage or rapacity, the conciliation board 
draws up a report to that effect and refers it to the labour court. 
If this does not affect the merits of the case at issue, the board 
may continue its discussions ; otherwise it hands over the whole 
case to the labour court. 

Cancellation of Decisions 

The decision of the conciliation board may be set aside in the 
following cases : 

(1) when by its decision the board establishes conditions of 
employment less or more favourable than those fixed by 
legislation or the collective agreement ^ ; 

(2) when it has failed to observe the law on conciliation and 
' arbitration or on the working, competence or procedure of 

conciliation and arbitration institutions, provided that 
this failure influenced the decision taken ; 

(3) when the decision was based on documents, information 
or declarations that have been recognised to be false or 
imtruthful by a decision of the courts, or could quite 
patently be recognised as such ; 

(4) when the board was not acquainted with facts that might 
have had a capital importance for the settlement of the 
dispute ; 

(5) when the dispute considered by the board has already 

been settled by the labour court or is pending before it. 

Only the department of the Commissariat of Labour to which 
the board is attached may set aside its decision. It may do so 
on its own initiative within not more than three months of the date 
it receives official notice of the decision. It may also set aside the 
decision at the request of either or both parties within seven days 
of receiving such request, which must be made within fourteen 
days of the decision. 

^ This applies to collective agreements concluded by organisations with autho¬ 
rity over the organisations party to the dispute (e.g. an agreement between a 
State industrial trust and a central trade union committee, if the dispute has 
taken plcu^e in an undertaking belonging to the trust). 
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A decision of the department of the Commissariat of Labour 
of this kind may be appealed against by the parties. This appeal 
must be made to the department of the Commissariat of Labour 
immediately above the one in question ; which department, 
moreover, has a right to set it aside on its own initiative. Such 
a decision is final and only the Labour Prosecutor may contest it 

When the head of the labour department presides over the 
board of conciliation in person, its decision can be set aside only 
by the department of the Commissariat of Labour immediately 
above that to which the board is attached. In that case, the 
decision of this department is final, and no request for its 
cancellation may be made except by the Labour Prosecutor. 

The Labour Prosecutor may request the department of the 
Commissariat of Labour which has competence to set aside the 
decision of the conciliation board, or the department immediately 
above it, as the case may be, to set aside the decision reached. He 
may make use of this right only in exceptionally serious cases of 
flagrant contravention of the law or grave threat to the interests 
of the State or the workers. 

An appeal for the cancellation of the decision of the board 
made by either party or the Prosecutor cannot suspend its enforce¬ 
ment, unless the competent department of the Labour Commissariat 
decides otherwise. 


Abbitration Courts 
Organisation 

The arbitration courts are attached to the same departments 
of the Commissariats of Labour as the conciliation boards. Each 
court consists of two judges and a referee, the former being nomina¬ 
ted for each individual case by the parties to the dispute. The trade 
union appoints one of its representatives, and the employer, a 
member of the management of the undertaking or group of under¬ 
takings. The referee is chosen by common agreement among the 
parties, preferably from among the higher officials of the Com- 

1 The Labour Prosecutor’s Office is part of the judiciary. It is presided over 
by the Labour Prosecutor who also acts as an assistant to the General Prosecutor 
in the Supreme Court. The regional prosecutors for the industrial regions are 
assisted by special cwsistant prosecutors for labour disputes. It is the duty of 
the Labour Prosecutor : (a) to supervise the working of the labour courts and 
the conciliation and arbitration institutions ; (b) to take proceedings against 

officials and employers who contravene labour legislation. The Labour Prosecutor 
attached to the Supreme Court may contest any decision of a conciliation or arbi¬ 
tration institution or labour court by requesting the competent department of 
the Labour Commissariat to set it aside, provided that the decision involves a 
judicial error or danger to the State. 
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missariat of Labour. If the parties fail to agree on a referee, or 
the constitution of the court is demanded by only one of the 
parties, the referee is appointed by the department of the Com¬ 
missariat of Labour to which the coiu*t is attached. 

Before applying for the constitution of a court, the parties 
must draw up a report, stating their joint decision to submit the 
dispute to arbitration and declaring in advance their readiness 
to submit to the award of the court. The Commissariat of Labour 
cannot set up the court until it has received this report. Never¬ 
theless, if a dispute breaks out in a State undertaking, the trade 
union or the management may apply for arbitration even if the 
other party objects. In that case, arbitration is compulsory and 
a report is not necessary for the constitution of the court. 

Before the proceedings open, each party must submit in writing 
its opinion on the dispute and the settlement it proposes. 

If the dispute threatens to have grave consequences, the 
competent department of the Commissariat of Labour has the 
right to initiate arbitration proceedings on its account without 
coasulting the parties. In that case it appoints the referee and 
nominates the judges tx officio if the parties refuse to designate 
their representatives. 

Competence 

The arbitration courts have competence to consider the same 
disputes as the conciliation boards, whether the case has previously 
been submitted to such a board or not. The respective competence 
of the regional, district, etc., arbitration courts is the same as that 
of the corresponding conciliation boards. 

The arbitration court may not consider a dispute unless the 
interests of the workers are represented by their trade union. 

The court may not consider a dispute that is pending before 
a conciliation board or a labour court, or that has already been 
settled by one of these bodies. 

If arbitration proceedings are instituted by common agreement 
between the parties and either party fails to send its representative 
(judge) to the court, the latter has no competence to decide on the 
dispute and the case is closed. It cannot be re-opened before the 
court until the parties have agreed. If the court is set up at the 
request of one of the parties only and the other party fails to 
attend without valid reason, the dispute is settled by the referee 

^ It is for the referee to judge of the validity of the reasons submitted ; if 
he considers them valid, the case is dismissed. 
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If, on the other hand, the party applying for arbitration fails to 
appear, the court has no competence and the case is closed. 

Procedure 

The court must give an award within seven days of receiving 
the report applying for the opening of arbitration proceedings. 

When the arbitration court has been set up, the referee, after 
checking the credentials of the judges, first proposes to the parties 
to settle the dispute by amicable agreement. If the parties cannot, 
or will not, do so, the referee pronounces his award, which becomes 
binding as soon as the final record has been signed by him and 
transmitted within seventy-two homs to the parties concerned 
and the competent department of the Commissariat of Labour. 

If the case involves a sum of money and this sum is not definitely 
fixed in the agreement between the parties before the arbitration 
court, the department of the Commissariat of Labour requests 
the arbitration court to define the exact amount. 

Enforcement and Cancellation of Awards 

The enforcement and cancellation of the awards of the arbitra¬ 
tion courts are subject to the same rules as apply to the conciliation 
boards. 


§ 4. — Statistics of Disputes 

The following tables illustrate the progress of conciliation and 
arbitration in the U. S. S. R. during the period 1924-1925 to 
1927-1928.1 


Disputes in 1924-1925 and 1925-1926 2 

TABLE I, — NUMBER OF DISPUTES 



Number of disputes 

Number of workers 
involved 

1924-1925. 

1926-1926. 

2,367 

4,999 

1,686,100 

4,069,400 


^ More recent data are not available. 

* According to the data of the Commissariats of Labour of the U. 8. 8. R., 
the R. 8. F. 8. R., and White Russia, and the labour departments of seventy- 
eight regional centres {Labour Statistics and Social Insurance in 1925-1926 ; 
published by Voprosy Truda, Moscow, 1927 ; 88 pp.). 
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TABLE II. — PERCENTAGE DISTRIBUTION BY BODIES 
SETTLING THE DISPUTE 


Disputes Settled 



Conciliation board 
alone 

Conciliation board 
and arbitration 
court 

Arbitration court 
alone 

1924-1925 .... 

19.4 

14.4 

66.2 

1925-1926 .... 

H .7 

IS.2 

67.1 

Workers Involved 


Conciliation board 
alone 

Conciliation l^oard 
and arbitndion 
court 

Arbitration court 
alone 

1924-1925 . . . 

3.2 

5.3 

91 .5 

1925-1926 .... 

16.1 

7.0 

76.9 


PABLE III. - DISTRIBUTION BY CAUSE OF DISPUTES SUBMITTED 

TO CONCILIATION AND ARBITRATION 


Cause of dispute 

Percentage of 
disputes * 

Percentage of workers 
involved in disputes * 

1924-1925 

1925-1926 

1924-1925 

1925-1926 

Wage rales. 

69.3 

79.3 

83.5 

99.8 

Payments by undertakings for 
the housing of the workers and 
for the trade unions. 

40.6 

39.9 

57.0 

48.6 

Compensation for dismissal and 
for annual leave not taken . 

19.2 

19.0 

12.7 

14.6 

Engagement and dismissal of 
workers. 

6.1 

7.1 

1.4 

8.6 

Protection of workers (salety, 
special clothing, etc.) .... 

21.7 

26.4 : 

27.8 

28.1 


As each dispute was due to several causes, the total of the percentages is not 100. 
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TABLE IV. — PERCENTAGE DISTRIBUTION BY RESULT OF DISPUTES 
SETTLED, CLASSIFIED ACCORDING TO CAUSE 


Cause of dispute 

Result of dispute 

1924-1925 

1925-1926 

In 

favour 

of 

union 

In 

favour 
of em¬ 
ployer 

Com¬ 

promise 

In 

favour 

of 

union 

In 

favour 
of em¬ 
ployer 

Com¬ 

promise 

Basic wage rates. 

24.8 

2.3.7 

51.6 

17.9 

16.4 

66.7 

Payments by undertakings for 







union. 

45.1 

27.2 

27.7 

39.0 

20.6 

40.6 

Comj^ensntion for dismissal and 







for annual leave not taken . . 

.38.0 

41.7 

20.3 

24.3 

44.9 

30.8 

Engagement and dismissal of 







workers. 

64.6 

19.2 

20.2 

33.0 

11.3 

56.7 

Hours of work. 

48.0 

30.4 

21.6 

7.3 

33.1 j 

69.6 


TABLE V. — RESULTS OF DISPUTES RELATING TO WAGE RATES ^ 


Result of disput(‘ 

Percentage of disputes 

Percentage of workers 
involved 

1 1924-1925 

1925-1926 

1 1924-1925 

11925-1926 

(a) In favour of union. 

33.7 

24.8 

10.2 

r... 

17.9 

(h) In favour of employer . . . 

19.8 

23.7 

7.3 

15.4 

(c.) Compromise. 

46.6 

61.6 

82.6 

66.7 


»According to the data of the conciliation boards and arbitration courts of the 
Commissariats of Labour for the U. S. S. R. and the R. S. F. S. R. and the labour 
departments of 100 regional centres (150 in 1925-26). 


Disputes in 1926-1927 and 1927-1928 ^ 


TABLE I. — NUMBER OF DISPUTES 



Number of disputes 

Number of workers 
involved 

1926-1927. 

4,694 

3,261,600 

1927-1928. 

3,888 

3,341,200 


» According to the data of the Commissariats of Labour of the U. S. S. R., the 
R. S. F. S. R., the Ukraine, and White Russia, and the labour departments of fifty re^onal 
centres (Voprosy Truda, 1930, Nos. 3-4). 
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TABLE n. — PERCENTAGE DISTRIBUTION BY BODIES SETTLING 

THE DISPUTE 


Disputes Settled 



Conciliation board 
alone 

Conciliation board 
and arbitration 
court 

Arbitration court 
alone 

1926-1927 .... 

13.6 

20.7 

65.7 

1927-1928 .... 

19.9 

22.7 

57.4 


Workers Involved 



Conciliation board 
alone 

Conciliation board 
and arbitration 
court 

Arbitration court 
alone 

1926-1927 .... 

8.5 

1 

13.6 

77.9 

1927-1928 .... 

12.8 

13. J 

74.1 


TABLE III. — DISTRIBUTION BY CAUSE OF DISPUTES SUBMITTED TO 
CONCILIATION AND ARBITRATION 


Cause of dispute 

Percentage of 
disputes * 

Percentage of workers 
Involved in disputes ‘ 

1926-1927 

1927-1928 

1926-1927 

1927-1928 

Wage rates. 

73.5 

75.7 

76.4 

71.2 

Payments by undertakings for 
the housing of the workers 
and for the trade unions . . . 

41.2 

41.2 

47.0 

39.0 

Compensation for dismissal and 
for annual leave not taken . . 

23.4 

19.1 

21.5 

20.4 

Engagement and dismissal of 
workers. 

19.4 

17.0 

22.0 

18.9 

Protection of workers (safety, 
special clothing, etc.) .... 

37.2 

41.7 

46.3 

48.6 


As each dispute was due to several causes, the total of the percentages is not 100. 
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TABLE IV. — PERCENTAGE DISTRIBUTION BY RESULT OF DISPUTES 
SETTLED, CLASSIFIED ACCORDING TO CAUSE 



Result of dispute 


1926-1927 

1927-1928 

Clause of dispute 







In 

In 


In 

In 




favour 

favour 

Com- 

favour 

favour 

Com- 


of 

of em- 

promise 

of 

of em- 

promise 


union 

ployer 

union 

ployer 


Basic wage rates. 

Payments by undertakings for 

24.0 

20.1 

56.1 

26.0 

17.3 

56.7 

the housing of the workers and 
for the trade unions .... 

26.9 

3G.3 

36.8 

36.3 

31.3 

32.4 

Comjjensation for dismissal and 
for annual leave not taken . . 
Engagement and dismissal of 

.31.0 

44.4 

24.6 

40.9 

28.9 

30.2 

workers. 

Protection of workers (safety. 

45.7 

14.3 

40.0 

40.4 

14.6 

45.0 

special clothing, etc.) .... 




36.1 

22.1 

46.3 


TABLE V (a). — PERCENTAGE DISTRIBUTION OF DISPUTES 
BY BODY SETTLING THE DISPUTE, CLASSIFIED BY CAUSE OF 

DISPUTE 




Percentage 

settled by 


Cause of dispute 

1926-1927 

1927-1928 


Concilia¬ 
tion board 

Arbitration 

court 

Concilia¬ 
tion board 

Arbitration 

court 

Wage rates. 

12.6 

87.4 

20.4 

79.6 

Payments by undertakings for 
housing and for the trade 
union. 



22.1 

77.9 

Compensation for dismissal and 
annual leave not taken .... 

12.4 

87.6 

26.8 

73.2 

Engagement and dismissal ot 
workers. 

14.2 

86.8 

32.2 

67.8 

Protection of workers (safety, 
syiecial clothing, etc.) .... 

— 

— 

22.2 

1 

77.8 


The si^n — signifies that there are no data. 
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TABLE \ (b). — PERCENTAGE DISTRIBaTION OF WOBKEB8 
INVOLVED IN DISPUTES BY BODY SETTLING THE DISPUTE, 
CLASSIFIED BY CAUSE OF DISPUTE 



Percentage of workers involved in 
disputes settled by 

Clause of dispute 

1026-1927 

1927-1928 


Concilia¬ 
tion board 

Arbitration 

court 

Concilia¬ 
tion board 

Arbitration 

court 

Wage rates. 

6.1 

93.9 

8.9 

91.1 

Payments by undertakings for 
housing and for the trade 
union. 



1.2 

98.8 

Comjjonsation for dismissal and 
annual leave not taken .... 

7.0 

93.0 

12.5 

87.5 

Engagement and dismissal of 
workers . 

24.3 

75.7 

18.3 

81.7 

Protection of workers (safety, 
special clothing, etc.) .... 

— 


19.4 

80.6 


TABLE VI. — SETTLEMENT OF DISPUTES BY ARBITRATION COURTS 

IN 1926-1927 AND 1927-1928 


Distribution of Disputes and Workers by Procedure of Settlement 



Percentage of disputes settled by 

1 

Percentage of workers involved in 
disputes settled by 

Cause of disputi; 

Referee 

Agreement 

between 

parties 

Referee and 
agreement 
between 
parties 

Referee 

Agreement 

between 

parties 

Referee and 
agreement 
between 
parties 


1926- 

1927 

1927- 

1928 

1926- 

1927 

1927- 

1928 

1926- 

1927 

1927- 

1928 

1926- 

1927 

1927- 

1928 

1926- 

1927 

1927- 

1928 

1926- 

1927 

1927- 

1928 

Wage rates. 

Payment of undertakings 
for housing and the trade 

57.8 

57.7 

19.2 

23.3 

23.0 

19.0 

52.8 

53.6 

17.4 

13.2 

20.8 

33.2 

union . 

Compensation for dismissal 
and for annual leave not 


59.5 


30.0 


10.5 


54.8 


21.4 

'— 

23.8 

taken . 

Engagement and dismissal 

62.4 

60.4 

32.8 

30.6 

4.8 

9.0 

58.8 

58.4 

35.4 

33.2 

5.8 

8.4 

of workers. 

Protection of workers 
(safety, special clothing, 

45.5 

45.6 

41.1 

35.0 

13.4 

19.4 

42.6 

37.6 

43.1 

51.1 

14.3 

11.5 

etc.) . 


50.2 


29.3 


20.5 

— 

40.2 

— 

35.2 

— 

18.6 
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Distribution by Result oj DispvJtes and Workers^ in Disputes Settled by Referee 



Percentage of disputes settled 

Percentage of workers involved 
in disputes settled 

Cause of dispute 

In favour 

In favour 

By com- 

In favour 

In favour 

By com- 

of union 

of employer 

promise 

of union 

of employer 

promise 


1926- 

1927- 

1926- 

1927- 

1926- 

1927- 

1926- 

1927- 

1926- 

1927- 

1926- 

1927- 


1927 

1928 

1927 

1928 

1927 

1928 

1927 

1928 

1927 

1928 

1927 

1928 

Wage rates. 

Payment of undertakings 

2.5.8 

32.7 

26.6 

22.5 

47.6 

44.8 

28.9 

35.5 

10.1 

10.2 

61.0 

54.3 

for housing and the trade 
union . 


39.1 


29.5 


31.4 


15.1 


13.1 


71.8 

Compensation for dismissal 













and for annual leave not 
taken . 

26.2 

44.1 

56.9 

34.9 

16.9 

21.0 

48.7 

16.1 

40.0 

46.8 

11.3 

37.1 

Engagement and dismissal 
of workers. 

57.2 

47.2 

14.2 

20.8 

28.6 

32.2 

44.5 

46.8 

20.4 

22.1 

35.1 

31.1 

Protection of workers 













(safety, special clothing, 
etc.) . 

— 

32.0 

— 

33.4 

— 

33.7 

— 

12.6 

— 

35.7 

— 

51.7 


APPENDIX I 
Joint Committees 
Organisation 

A joint committee (rastsenochnokonflictnaia kommissia or “R. K. K.’') 
is set up in any undertaking where there is a workers^ committee (fabzav- 
kom). If the undertaking has no workers^ committee, as is usually the 
case for those employing less than thirty workers, the joint committee 
is attached to the local workers^ committee acting for a group of under¬ 
takings (groupkom)^. In large undertakings joint committees may 
also be set up in the more important workshops. 

The joint committee must consist of an equal number of representa¬ 
tives of the parties, the number being fixed by agreement between 
the trade unions and the management The cnairman and secretary 
of the committee may not both represent the same party. At each 
sitting these officers for the next sitting are appointed, in such a way 
that the offices are held alternately by representatives of either party. 

The joint committee must be convened by the chairman within 
three days of the submission to it of a dispute. 

The sittings are not public and are attended only by the members 
of the committee, the parties concerned, and any persons invited by 
the committee, for it has the right to request the opinion of experts, 
witnesses and other persons. Such persons can only act in an advisory 
capacity. 


^ If there is no local workers’ committee (groupkom) for the region, the joint 
committee is attached to the local trade union committee and consists of a repre¬ 
sentative each of the trade union committee and the employer concerned. 

^ The workers’ committee and the management respectively fix the term of 
office of the parties’ representatives on the joint committee, and inform the other 
party of their decision. 
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A member of the committee who is personally interested in the 
result of the dispute must be replaced by a substitute. The persons 
concerned in the dispute have, moreover, the right to ask for the exclusion 
of a member whom they consider to be a party to the dispute. In the 
case of a representative of the workers, the satisfaction of such a request 
needs the approval of the workers’ group of the committee, and in the 
case of an employers’ representative it needs that of the employers’ 
group (the State or a private individual). 

All the sittings of tlie joint committee take place as a rule outside 
the hours of work of the undertaking. The workers personally concerned 
in the result of the discussion may attend the meeting. 

The members of the joint committee and the experts, witnesses, 
etc., they summon, are entitled to the average wages they earn for 
their work in the undertaking in respect of all the time they spend on 
the sittings of the committee, when these sittings are held during the 
normal hours of work of the persons concerned. All administrative 
expenses are met by the undertaking. 

Competence 

In their capacity as conciliation authorities, the joint committees 
may deal with any individual or collective dispute concerning the 
application or interpretation of the conditions of employment fixed 
by legislation, individual contracts of employment, collective agreements, 
or rules of employment, except in the following cases : 

(1) Modification of wages fixed by the rules in accordance with 

the State wage regulations. 

(2) Changes in the staff. 

(3) Termination of contracts of employment at the request of the 

trade unions. 

(4) Dismissal and re-engagement of administrative staff in all 

undertakings, and of responsible officials in public or co-operative 
State undertakings. 

(5) Questions of the housing and material welfare of workers, if the 
dispute does not arise out of a clause of a contract of employment 
or collective agreement. 

(6) Disciplinary penalties imposed by the authorities to whom the 
worker is subordinate. 

The joint committees may in no case deal with disputes arising out 
of the conclusion of collective agreements or aiming at an amendment 
of an agreement. They have no power to consider disputes already 
settled by the conciliation board, the arbitration court or the labour 
court, or disputes pending before one of these bodies. 

Procedure 

The joint committee must decide within three days on any dispute 
regularly referred to it by one of the parties. The employer addresses 
himself to the committee directly, while the worker acts as a rule through 
the workers’ committee of the undertaking, though he has the right 
to apply to the committee in person. Before applying to the committee, 
however, the worker must enter into direct negotiation with the man¬ 
agement in order to try to settle the dispute by amicable agreement 


^ This provision does not apply to disputes affecting several workers. 
27 
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When a dispute has been referred in due order to the joint committee, 
the chairman or secretary must first decide whether it can be heard. 
They consider first whether it is within the competence of the committee, 
and if so, whether the parties have observed the time limits fixed bv 
law. These limits are as follows : If the dispute relates to a dismissal, 
it must be referred to the joint committee within fourteen days of the 
actual dismissal. If the worker was dismissed for breach of the contract 
of employment, the time limit is reckoned from the date of his offence. 
If the dispute relates to overtime pay, the maximum period is one 
month reckoned from the date on which the worker was entitled to 
claim overtime pay. For all other disputes, the time limit is three 
months reckoned from the date on which the injured party was entitled 
to submit his claim to the other party. After these time limits have 
expired the case can no longer be referred to the joint committee. If, 
however, the committee is unanimously agreed that the delay is due to 
force majeure, it may agree to consider a case referred to it after the 
expiration of the statutory time limit 

Decisions taken by the joint committee for the settlement of a 
dispute must be unanimous. Any decision adopted by a majority only 
is null and void and must be set aside by the department of the Com¬ 
missariat of Labour responsible for supervising the activities of joint 
committees. This also applies to decisions of the committee sanctioning 
unlawful action by the employer. If a joint committee has settled a 
dispute by a decision taken in accordance with the regulations for 
conciliation proceedings, its decision acquires the force of law, once 
the final record has been signed by the chairman and secretary of the 
committee, and it then becomes binding on both parties 2 . The decision 
of the joint committee must be made public within seventy-two hours, 
and a copy of the deed must immediately bo sent to the parties and the 
competent department of the Commissariat of Labour. If either party 
fails to observe the decision, the other has the right to inform the depart¬ 
ment of the Commissariat of Labour. If the employer is the delinquent, 
the joint committee applies to the said department, which may compel 
the employer by administrative action to observe the decision. If, on 
the other hand, it is the worker who fails to comply with the decision 
of the committee, the department of the Commissariat of Labour 
requests the competent trade union to require the worker to observe 
the decision. The employer cannot be allowed to make deductions 
from wages, but he has a right to sue a worker who refuses to comply 
with the decision for damages. 

If during the hearing of the dispute it appears that the case presents 
serious contraventions of the law, culpable negligence, cupidity, or 
sabotage, the joint committee must immediately inform the Labour 
Prosecutor through the workers’ committee of the undertaking. The 
Prosecutor may then refer the case to the labour court. This does not 
mean, however, that the committee ceases to be responsible for hearing 
the dispute ; but if the criminal action it has noted and its possible 

^ The legislation on labour disputes defines the cases of force majeure as follows: 
(a) Sickness necessitating treatment in a hospital or nursing home ; (b) quaran¬ 
tine or nursing of a sick member of the family; (c) annual leave ; (d) arrest ; 

(e) mission ; (f) removal owing to a change of employment; (g) performance 

of military service or duties as a judge ; (h) participation in a congress, con¬ 
ference, etc. ; (i) breakdown in the means of communication. 

* The parties may by agreement request the committee to re-examine the 
dispute. 
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results may affect the decision to be taken by the committee, it 
suspends any decision until the labour court has decided. 

No dispute on which the joint committee has decided may be referred 
to a higher conciliation or arbitration authority or to the labour court. 
Its decision may be set aside only in the following cases : 

(1) When by its decision the committee establishes conditions of 

employment less or more favourable than those fixed by legis¬ 
lation or the collective agreement 

(2) when it has failed to observe the law on conciliation or arbitration 

or on the working, competence, or procedure of conciliation or 
arbitration institutions, provided that this failure influenced 
the decision taken ; 

(3) when the decision was based on documents, information or 

declarations that have been recognised to be false or untruthful 
by a decision of the courts, or could quite patently be recognised 
as such ; 

(4) when the committee was not acquainted with facts that might 

have had a capital importance for the settlement of the dispute ; 

(5) when the dispute considered by the committee has already been 
settled by the labour court or is pending before it. 

An appeal to set aside the decision may bo taken by the parties 
within fourteen days of the date they are officially informed of the 
decision of the joint committee, to the local department of the Com¬ 
missariat of Labour, which alone is responsible for supervising the 
decisions of the joint committees. 

The local department of the Commissariat of Labour must hear 
the appeal within seven days. If it is admitted, the decision of the joint 
committee is set aside, and the department of the Commissariat may 
either refer the case back to the committee for reconsideration or submit 
it to the labour court. In the cases enumerated above, the local 
department of the Commissariat of Labour may, on its own initiative, 
set aside a decision of the joint committee within a maximum period 
of three months from the date on which it is officially informed of the 
decision. 

An appeal against the decision of the local department of the Com¬ 
missariat of Labour may be taken to the competent regional department 
of the Commissariat in the same cases, and subject to the same time 
limits. The decision of the regional department is final, and no appeal 
against it is allowed. In exceptional cases, however, if it is considered 
that this decision is illegal or seriously injures the interests of the State 
or the workers, the prosecutor may appeal against it to the Commissariat 
of Labour of the Federated State concerned 


^ This applies to collective agreements concluded by organisations with autho¬ 
rity over the organisations party to the dispute (e.g. an agreement between a 
State industrial trust and a central trade union committee, if the dispute has 
taken place in an undertaking belonging to the trust). 

* Either the worker concerned or the workers* committee or the trade union, 
or the management concerned, or the management of the group of undertakings. 

* Soviet legislation does not fix a time limit for the intervention of the labour 
prosecutor. In any case, recent legislation is somewhat obscure on the powers 
of the prosecutor. Even though the basic Act of 29 August 1928 appears to 
provide that the prosecutor has the right to ask for the cancellation even of the 
decision of the higher authority in the Commissariat of Labour, the Order of 
12 February 1929 concerning the bodies responsible for supervising the work 
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As a rule, the appeal does not suspend the enforcement of the decision 
of the joint committee, unless the local department (or the Commissariat 
of Labour) decides otherwise. 

When a decision of a joint committee has been set aside, all the 
provisions resTilting from that decision are considered null and void 
with all their effects. Nevertheless, the employer has no right to claim 
from the worker the reimbursement of any sums he may have paid 
him under the decision of the committee, unless that decision was 
based on false declarations by the worker or false documents produced 
by him before the committee. 


APPENDIX II 


Labour Courts 

Organisation 

The labour courts are permanent special sittings of the courts of 
first instance. They are organised on the decision of the people’s courts 
in all the principal Federated States, autonomous Republics and regions 
and in the chief industrial centres. Temporary labour courts may be 
set up in other places by special decision of the judge presiding over the 
local people’s court ^. 

The labour court consists of three judges, namely, one chairman and 
two assessors. The chairman is one of the judges of the ordinary court 
of first instance in the locality where the labour court is set up, and 
he retains his office during the whole period of his judgeship in the 
ordinary court. The assessors are elected for one year at a time, one 
by the local inter-trade union council and the other by the local soviet 
executive committee on the nomination of the local economic council. 
The first must be a trade unionist, and the second an official in a State 
industry or State economic institution. 

All the expenses of the court and of the remuneration of its members 
are met by the local authorities. 

Competence 

The labour courts have competence to deal with all disputes between 
an employer and his workers arising out of failure to observe, or contra¬ 
vention of, labour legislation, collective agreements, individual contracts 
of employment, or rules of employment, whether the claimant is the 
employer or the worker, in the following cases : 

(a) when the case is not within the competence of the joint com¬ 
mittee, or when recourse to the joint committee is optional 
under the law ; 

(b) when the joint committee has been unable to settle the case ; 


of joint committees, conciliation boards, etc., appears to show that the prosecutor 
may intervene only against the decision of the competent authority of first instance 
in the Commissariat, while the decision of the authority of second instance (in 
this case the regional department of the Commissariat of Labour) is irrevocable, 
^ In places where there is no labour court, the cases that would be within 
their competence are dealt with by the ordinary courts. 
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(c) when the decision of the joint committee on the case has been 
set aside by the competent department of the Commissariat 
of Labour. 

The labour court may not judge a case that has already been settled 
before the joint committee, the conciliation board, or the arbitration 
court. It has no competence for disputes arising out of the conclusion, 
interpretation, or amendment of a collective agreement, except in cases 
of criminal action (contravention of the law or the agreement) duly 
noted by the joint committee, the conciliation board, or the arbitration 
court. 

Before examining a case within its competence, the labour court 
must ascertain that the claimant has observed the time limits fixed by 
law. For the cases mentioned under (b) and (c) above, and all cases 
relating to dismissals, the maximum periods within which recourse 
may be had to the labour court is fixed at fourteen days. For all other 
cases, it is three months. If the case has not previously been considered 
by the joint committee, the period is reckoned from the date on which 
the claimant was injured. If it has been considered by the joint com¬ 
mittee but no agreement has been reached, or if the decision of the 
committee has been set aside, the period is reckoned from the date on 
which the party concerned was officially notified of the cancellation 
of the decision or of the failure of the negotiations of the committee 
The claimant is not required to submit a statement in writing to the 
labour court. A simple oral request is sufficient for the court to be 
officially seized of the case, provided that the necessary conditions have 
been fulfilled. 


Procedure 

The parties may appear before the court in person or authorise a 
representative to take their place. They may also have the assistance 
of a lawyer of their choice. If the claimant or his representative fails 
to attend, the case is closed unless it relates to a criminal action, when 
the proceedings continue in the absence of the claimant. If the other 
party fails to attend before the court, the case is susptmded and a sum¬ 
mons is served on him. If he fails to appear a second time, the court 
may issue a warrant against him. 

The labour court must consider a case referred to it within seven 
days. It gives its decision after having heard the statements of the 
two parties and after examining the documents of the case. The parties 
must be notified of its verdict within seventy-two hours. A copy of the 
verdict must be sent to the parties and to the Labour Prosecutor for 
the region and the Labour Prosecutor attached to the Supreme Court 
of the Federated State on whose territory it was given. 

After the period during which an appeal may be made (within 
fourteen days of the date on which the parties are notified of the decision) 
has expired, the decision acquires the force of law and must be enforced. 
If, however, the court has adjudged to the worker a sum of money in 
cash not exceeding his monthly wage, ho can immediately claim such 
sum, which must be paid to him by the employer on pain of prosecution. 
Even if the decision is reversed, the employer cannot claim the reim¬ 
bursement of this sum. Furthermore, the labour court has the right to 

^ The labour court may decide that it has competence when the time limit 
has been exceeded for a valid reason. It is for the claimant to show proof of 
such validity, and the court alone has competence to accept it. 
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decide in each separate case that its decision shall be enforceable imme¬ 
diately, provided that the interests of the worker or his means of liveli¬ 
hood may be seriously affected by any delay in the enforcement. 

Appeals and Supervision 

The responsibility for supervising the work of the labour courts is 
in the hands of the regional labour prosecutor. He has the right to 
appeal to the ordinary regional court for the setting aside of the decision 
of the labour court within fourteen days of such decision. The parties 
have a similar right to enter an appeal to the regional court within 
fourteen days. 

In no case may an appeal be admitted if the sum of money involved 
does not exceed the monthly wage of the worker or the case relates to a 
punishment based on the rules of employment, provided that it does 
not also relate to the dismissal of the worker. 

The regional court must decide within seven days. It may either 
simply reject the appeal, or close the case, or refer it back to the labour 
court for reconsideration. It may also give an award of its own, without 
referring the case back to the labour court for re-exan)ination, whenever 
the facts of the case are sufficiently clear or it is simply a question of 
modifying the grounds of the award. The regional court decides also 
in all cases in which, after the ease has been considered a second time 
by the labour court, the latter makes the same mistakes as before and 
fails to follow the indications given by the regional court. Any decision 
by the regional court, or by the labour court when dealing with the 
case for the second time (provided it follows the indications of the 
regional court), is final and no appeal against it is allowed. Nevertheless, 
the labour prosecutor may appeal within three months to the Supremo 
Court of the State in whose territory the labour court is situated for the 
cancellation of the verdict of the appeal court or a decision of the labour 
court after a second hearing of the case, if it is considered that the 
verdict or decision involves a serious attack on the law, or threatens the 
seciirity of the State, or seriously prejudices the interests of the workers. 
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ITALY 


§ 1. — Historical Development 

After the achievement of political unity in 1860 and the con¬ 
sequent imification of the customs and legal systems, the Govern¬ 
ment of the newly formed Italian Kingdom entered on a policy of 
promoting railway, road and harbour building and the development 
of means of communication in general. This marked the beginning 
of a period of national prosperity. 

In agriculture more intensive methods of cultivation were 
adopted as soon as the prejudices arising out of reliance on the 
natural fertility of the Italian soil had been overcome, land drainage 
schemes were inaugurated and public services improved. The 
result was a revival of grain-growing and animal husbandry and 
an extension of afforestation, vine growing, etc. 

Once the stage of small handicraft undertakings had been 
passed, industry too expanded under the protection of import 
duties, and production rose until it was not only sufficient to 
supply most of the requirements of the home market, but even 
provided a steadily increasing balance for export. 

During this period of economic development which was 
accompanied by a general rise in the standard of culture and a 
keen intellectual revival, the Italian trade union movement was 
bom and grew ^ ; and with it the need for a solution of the problems 
raised by labour conflicts and their avoidance became more and 
more real and urgent. 

A growing strike movement, particularly noticeable between 
1890 and 1900, which also affected agriculture, gave rise 
comparatively early to consideration of the possibility of 
conciliation and arbitration procedure in Italy, and attempts 
were made in three different fields — legislation, trade union 
policy, and administration — to find a just and satisfactory means 

^ Cf. B. Croce ; Storia d"Italia dal 1871 al 1915* pp. 63, 62 and 234 et seq. Bari, 
1928. 

* For details cf. Freedom of Association, Vol. IV, pp. 1 et seq. 
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of settling class differences, preventing the spread of large-scale 
conflicts, and making them less acute. 

In legislation, the first step towards a conciliation and arbitration 
procedure was made when the Probiviral Courts Act of 15 June 
1893 was passed. This Act, which owes its origin to the proposals 
of the Royal Committee on Strikes, was principally concerned 
with the settlement of disputes between individual employers 
and workers, and only section 8 dealt with collective disputes. 
It provided that application might be made to the conciliation 
board of the probiviral court to secure a peaceful settlement of 
disputes concerning “ wages or hours of work agreed on or to be 
agreed on ”. The question whether this provision gave the 
probiviral courts the power to act as arbitration courts in collective 
disputes, with the consent of the parties, remained undecided 
and was in any case not of great practical importance, since 
Italian legislation provided no penalties should one of the parties 
refuse to attend the conciliation proceedings. On the other hand, 
there was nothing to prevent members of the probiviral court, if 
applied to, from undertaking the adjustment of a collective labour 
dispute by means of conciliation or arbitration, though here again 
the Act is not explicit. 

It was obvious that this legislation was insufficient, and the 
need for a complete statutory regulation of the matter soon made 
itself felt. Among the many attempts in this direction, mention 
may be made of the Bill on contracts of employment introduced 
by the Ministers Cocco, Ortu and Baccelli in 1902, Mr. Cabrini’s 
motion, which was discussed in Parliament on 16 March 1903, 
the proposals of the deputies Turati, Bissolati, Alessio, Nicolini, 
and Abbiate, and the Bill to reform the probiviral courts which 
was introduced in Parliament by the Ministers Cocco, Ortu and 
Orlando on 27 November 1909. 

That all these pre-war attempts were fruitless is not to be 
put down to lack of understanding of social questions, for at the 
beginning of the century such understanding was in fact becoming 
widespread ; it is rather an indication that there was no real need 
of special bodies and special procedure for concihation and voluntary 
arbitration, seeing that the administrative authorities tried to 
prevent any outbreak of conflicts, and, if they were unsuccessful, 


^ This view is maintained by Abbiate : Riforme legislative 'per la soluzione dei 
confliiti fra capitale e lavoro (Atti del Consiglio Superiore del Lavoro, XII. Session, 
1908, p. 204) ; Redenti ; Massimario della giurisprudenza dei Probiviri, Rome, 
1906, p. 17 ; while BAUiLiiA : Oli organi di conciliazione e gvurisdizionali nelle 
vertenze colletive fra capitale e lavoro^ Rome, 1923, p. 114, is of the contrary opinion. 
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spared no pains in attempting by persuasion, mediation and the 
exercise of the necessary pressure to bring them to an end. Moreover, 
compulsory arbitration and other means of obligatory settlement 
were opposed to the Liberalism that then ruled; and both employers 
and workers had more faith in the strength of their own organi¬ 
sations than in the decisions of an arbitration court, that is to 
say, of the impartial person appointed as chairman by the arbitra¬ 
tors. 

The point of view of this period is well expressed by Mr. Giolitti, 
who regards it as the duty of Governments, in the case of social 
conflicts, to observe a neutrality largely benevolent towards the 
workers. In his own words : 

In these struggles between capital and labour the only part the 
State can play which is hkely to be successful and which is just to 
both parties is that of mediator and peacemaker. 

In the case of a strike, one object only should oblige the State to 
intervene, namely, the protection of the right to work — which is just 
as sacred as the right to strike — when the strikers threaten the exercise 
of that right by others. 

These principles were at first opposed, principally by agricultural 
employers, who were much incommoded by frequent strikes during 
the harvest, but they gradually won general acceptance and formed 
the basis of Government policy from 1901 until the beginning of 
the war. 

However, strikes became more and more frequent, and, under 
the influence of revolutionary syndicalism, often took on a violent 
and political character, so that even before the beginning of the 
war a certain dissatisfaction began to make itself felt and the 
discussion on the expediency of the Government’s Liberal policy 
revived. 

The profound alteration in conditions occasioned by the war 
completed this change in the national] attitude. The conviction 
that every interruption or limitation of production must be avoided, 
the recognition of the common task to be accomplished, and the 
danger which threatened the whole people awoke both in the 
masses and in the leaders of industry a realisation of the needs of 
the moment and the readiness to make the sacrifices called for. 

This was the national mood when the Regulations of 22 August 
1916, No. 1377, were issued. These made arbitration compulsory 
in all disputes on economic or disciplinary questions arising between 
the staff and the management of ‘‘ auxiliary imdertakings 
that is, industrial imdertakings which worked for war purposes 



ITALY 


427 


and were subject to the regulations concerning the mobilisation 
of industry. Since the number of these auxiliary undertakings 
grew steadily the longer the war lasted, the scope of the Regulations 
was constantly on the increase. It was also felt necessary to make 
some arrangement for those undertakings which were not subject 
to the special mobilisation regulations ; and for them a conciliation 
procedure for the settlement of collective labour conflicts and 
the adjustment of differences was introduced. At first this applied 
only to imdertakings in the ‘‘ war zone ”, but it was extended 
later to all parts of the country and all branches of industry 
producing necessities of life or satisfying some important national 
economic need. Finally, it was decided that, in the case of disputes 
in undertakings not belonging to one of these industries and 
situated outside the war zone, the conciliation committees should 
have the power to act as arbitration courts if both parties made 
application to that effect. 

The economic emergencies of the war period caused the legis¬ 
lative authorities to extend to agriculture the machinery for 
conciliation and arbitration to deal with collective disputes of 
every type. 

Another legislative measure was passed before the end of the 
war, and remained in force after peace was declared. This was 
the Decree of 13 October 1918, No. 1672, which, before its expiry, 
was extended for an indefinite period by the Legislative Decree of 
31 July 1921, No. 1098. 

This Decree dealt with the composition of the new probiviral 
courts, and also extended the competence of both the old and 
the new courts to labour disputes (controversie) and labour conflicts 
(conflitti), which section II of the Decree defined as follows : 

(a) Collective disputes which arise concerning the validity, inter¬ 
pretation, execution or termination of agreements or contracts of 
employment between a number of workers on the one hand and one 
or more industrial undertakings on the other ; 

(b) Conflicts which arise concerning the alteration of agreements 
in force or the fixing of new conditions of employment between a 
number of workers on the one hand and one or more industrial under¬ 
takings on the other. . . . 

The court was to begin its attempt at conciliation in such 
cases on application by one or both parties, or by the Prefect if the 
matter was confined to a single province, or the Ministry of Com¬ 
merce, Industry and,Labour if it extended to several provinces. 

If the attempt was successful, the chairman recorded the fact 
in a minute of the proceedings, and the formula of conciliation 



428 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


adopted had ‘‘ contractual force to govern the relations between 
the parties, the minutes having the force of evidence ” (section 16). 

If, on the other hand, the attempt at conciliation failed, the 
court was required to give its own judgment (giudizio) of the 
case, and indicate how the matter might be settled This 
judgment was not, as the text might imply, simply an advisory 
opinion, but was, like the conciliation agreement, legally binding, 
for section 20 of the Act provided that ‘‘ every contract, in which 
conditions of employment less favourable to the workers than 
those contained in the conciliation formula or in the judgment of 
the court are laid down, shall be null and void Appeal against 
such judgments could be lodged with the Permanent Committee 
on Labour Questions (section 17), whose decision was final. 

This was the first attempt made by the Italian legislative 
authorities to deal fundamentally with the question of the avoidance 
and settlement of labour disputes. 

This legislation on conciliation and arbitration in industry v as 
accompanied by a similar effort to settle collective disputes and 
conflicts in agriculture. Apart from the Order of 14 September 1919, 
No. 1726, the Royal Order of 12 November 1921, No. 1659, should 
be mentioned. This applied to the new provinces ceded to Italy at 
the end of the war (Venezia Giulia and Tridentina), and gave the 
conciliation committees attached to the provincial and district courts 
the power to make settlements in collective disputes and conflicts 
in any way connected with agreements concerning agricultural 
labour’’, or, failing a settlement, exactly to establish the facts of the 
case and to issue a decision ‘‘ in which the associations and persons 
to whom it applies, its period of validity . . . and the sanction or 
sanctions provided to ensure compliance should be mentioned ”. 

On application by the parties or the administrative authorities, 
or on its own initiative, the conciliation committee might intervene 
at any moment in disputes or conflicts, ‘‘ so long as the decision 
made was valid, and . . . extend its validity to associations 
or persons not originally covered by it ”. No legal remedy was 
provided against the decisions and instructions of the committee. 

With the exception of the last, these provisions were extended 
to cover the whole country by the Legislative Decree of 2 February 
1922, No. 35, which also transferred the duties of conciliation and 
arbitration in agriculture to the provincial committees provided for 
in the Order of 14 September 1919, No. 25„ which consisted of a 
professional magistrate as chairman and two representatives of 
each of the parties to the dispute. 
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Before this review of legislation in the earlier period is closed, 
mention must be made of the special provisions for individual 
groups of workers, in particular the rice workers and the staffs of 
privately owned public transport undertakings. 

The technical conditions obtaining in respect of health in the 
rice fields and the fact that large numbers of foreign workers are 
employed there in certain seasons made special legislation for this 
branch of industry necessary. The Act of 16 June 1907, No. 337, 
later incorporated as Chapter X in the unified Hygiene Regulations 
of 1 August 1907, No. 636, and the Regulations confirmed by the 
Order of 29 March 1908, No. 158, and later amended by the Order 
of 5 January 1911, No. 41, were therefore issued. 

On the basis of these regulations a committee was set up in 
every commune or administrative district in which rice was culti¬ 
vated, composed of equal numbers of representatives of employers 
and workers and presided over by an impartial person named by 
the parties or, failing agreement between them, by the magistrate 
(pretore). The committee was required to decide in individual and 
collective disputes concerning the interpretation, application and 
execution of contracts in force or prevailing customs, but not 
in labour conflicts. 

Decisions arrived at unanimously by members of the committees 
had the legal force of arbitration awards, and the magistrate could 
require compliance with them. There were however but few such 
committees. 

More importance attaches to the committees to ensure equitable 
treatment of the staffs of privately owned public transport under¬ 
takings (employees on tramways and light railways and inland 
navigation services). 

Workers of this group were not permitted to strike, and it 
therefore seemed just to guarantee them equitable treatment. 
Provisions with this object in view were included in section 21 of 
the Act of 30 June 1906, No. 272, and later in a somewhat more 
systematic form in the Act of 14 July 1912, No. 835, the Order of 
1 May 1913, No. 578, in pursuance of the above Act, the Decree of 
25 March 1919, No. 467, the Order of 8 January 1920, etc. 

A Committee on Equitable Treatment ” was set up at the 
Ministry of Public Works, composed of an Under-Secretary of 
State as chairman, several officials, and equal numbers of repre¬ 
sentatives of employers and workers. It was required to hear the 
spokesmen of the employers and workers and to give its opinion 
on questions affecting the treatment of the latter from the economic, 
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legal and disciplinary points of view. If the Minister consented to 
application of the decisions of this committee, such decisions 
received the force of law. Moreover, on the request of both parties, 
the committee might be entrusted with the arbitration of collective 
disputes ; but if such request was made by one party only, the 
committee could not do more than give its opinion as to the most 
equitable method of settling the case (Decree of 25 March 1919, 
No. 462). 

This system of regulation according to equity remained in 
force for a number of years. The conditions of employment of 
these workers were regulated in accordance with the current state 
of the labour market and with the principles which governed condi¬ 
tions of employment on the great State railways. Nevertheless, 
though the system was still nominally in force, there were several 
strikes among this group of workers during the agitated period 
from 1919 to 1922. 

After the Fascists had come into power the whole system was 
thoroughly reorganised in pursuance of the Legislative Decree of 
19 October 1923, No. 2311. The legal position of these workers 
was regulated by an Order issued in connection with the Decree, 
the latter covering only the so-called benefit funds (sickness funds). 
Economic conditions of employment were, however, to be fixed by 
agreement between the particular management concerned and two 
representatives of the staff, who were on the first occasion nominated 
by the Ministry of Public Works. If the attempt at conciliation 
failed, the case came before an arbitration court, which was 
required, in making a decision, to take into consideration ‘‘ the 
local economic conditions, the financial position of the undertaking, 
the conditions of engagement and the demands made on the 
staff ”. 

The arbitration committees were composed of representatives 
of the undertakings and of the staffs, the latter being appointed 
by the Ministry. The chairman was nominated by agreement 
between the parties or, failing this, by the president of the court of 
appeal. Mixed committees for several provinces, which were set 
up by the Minister, had to decide on individual disputes between 
employers and workers concerning the application of the principle 
of equity ; collective disputes, on the other hand, “ which directly 
affected the staffs of several undertakings ’’ were submitted to the 
Minister, who acted as friendly mediator and gave his decision 
after hearing the parties. 

The Legislative Decree of 8 January 1931, No. 148, which was- 



ITALY 


431 


intended to bridge the gap between the above-mentioned Act and 
that on trade associations of 3 April 1926, No. 563 confirmed the 
regulation of the legal position of these workers and decided that 
economic conditions should be settled within a specified period by 
agreement between the associations on either side, or, failing this, 
by the labour courts. 

At the end of this series of legislative measures which preceded 
the Act on trade associations, mention may be made of the Legis¬ 
lative Decree of 9 February 1919, No. 12, concerning the contracts 
of service of private employees, section 13 of which set up provi¬ 
sional joint committees attached to the Chambers of Commerce. 
These committees, on which employers and workers were repre¬ 
sented in equal numbers, were required “ to draft standard 
contracts for the various groups of undertakings and by these 
contracts also to limit the normal hours of work of the employees ”, 
and to intervene in individual and collective disputes with the 
object of conciliating the parties and promoting an agreement 
between them for settling the dispute ”. 

But this rather vague provision had not much practical effect, 
and it was therefore not incorporated in the new Decree on the 
contract of service of private employees of 13 November 1924, 
No. 1825. 

Besides the legislation which has been reviewed, a number of 
labour conflicts, some of them of importance, were settled during 
this period by means of awards in accordance with civil procedure. 
The decisions given by the Minister Labriola in 1920 in the grave 
conflict in the electrical industry may be cited as an instance. 
Moreover, several important wage agreements which were concluded 
at that time (ships’ engine-room staff, etc., iron workers, chemical 
workers, electricians) stipulated that all collective disputes and 
conflicts were to be submitted to arbitration. 

A further fact should be noted. On several occasions during this 
period the Government exerted its authority to settle labour 
conflicts of which the whole country felt the effects. When a 
particularly serious conflict, the metal-workers’ strike, which 
eventually led to an occupation of the factories, arose, certain 
general regulations to govern working relations were issued by the 
Prime Minister (Mr. Giolitti) in a Decree dated 19 September 1920. 
The Government was not empowered by statute to take this step, 
but in the exceptional circumstances it was completely successful. 


' See below, p. 433. 
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§ 2. — The System in Force 
General Observations 

The advent of Fascism to power meant the overthrow of the 
doctrines of Liberalism, which until then had dominated policy. 
This change may be clearly seen in the terms of the Trade Asso¬ 
ciations Act passed in 1926 to complete and consolidate the political 
victory, in the Labour Charter, and in the supplementary laws. 
They provide a groundwork for the new relations between employers 
and workers. The Fascist attitude is that it is less important to 
create institutions to settle “ inevitable ’’ laboui' conflicts than to 
regulate conditions of work in such a way that no conflicts can 
occur. 

Conciliation and arbitration in modern Italy are thus an 
important part of the whole Fascist system of labour law and can 
only be understood as such. A few short quotations from a work 
by one of Fascism's foremost theorists, Professor Rocco the 
Minister of Justice, who is responsible for the above-mentioned 
Trade Associations Act, will serve to show the attitude of the 
movement towards labour disputes and their solution : 

The Fascist State is the State which realises with a maximum of 
power and cohesion the ideal of all legally organised society. Society, 
according to the Fascist conception, is not merely the sum of a number 
of individuals but an entity with its own life, its own aims transcending 
those of individuals, and its own spiritual and historical value ; and 
the State, which is society as organised by law, is for Fascism some¬ 
thing more than the citizens which compose it at a given moment, 
for it, too, has its own life and its own aims, higher than those of indi¬ 
viduals, to which the individuals’ aims must be subordinated. . . . 

The Fascist State has its own moral code, its own religion, its own 
political mission in the world, its own functions for the furtherance 
of social justice, and its own economic task. It must therefore extend 
and intensify morality ; it must face religious problems, and profess 
and protect the true Catholic faith ; it must carry out in the world 
the civilising mission entrusted to the nations with high culture and 
great traditions, which means that it must strive with all its power 
to extend its political, economic and intellectual influence beyond its 
own frontiers ; it must work for justice between classes and prevent any 
one class from immoderately defending its oum interests ; and finally, 
it must aim at increasing production and wealth, using the powerful 
spur of personal interest when it is of value, but intervening on its own 
initiative in case of need. . . . 


' Roooo : La trasformazione dello Stato, Dallo Stato liberate alio Stato fascista, 
pp. 16 efc seq. Rome, 1927. 
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The Fascist State is the truly sovereign State dominating all the 
existing forces in the country and bending them to its own will ; for 
if the aims of the State take precedence over those of its citizens, so 
too the means used to attain them must be more powerful than all 
other means, and the forces at the command of the State greater than 
any other force. . . . 

The highest aims and the greatest force — these ideals contain the 
essence of the Fascist conception of the State ; and all the new Italian 
legislation tends to realise it. 

In accordance with this conception, the preamble to the Trade 
Associations Bill declared that the Fascist State is the truly 
sovereign State dominating all the existing forces of the country 
and directing them towards realisation of the nation’s historical 
and imperative aims ”, and that it “ naturally . . . cannot 
ignore the most serious problem which is vexing the world to-day, 
that of the relations between capital and labour ; it must find a 
solution which tends to peaceful collaboration between social groups 
and to an ever-increasing revenue from national production”. 

The Fascist corporative organisation of society treats labour 
conflicts as class aggression and forbids them, just as the historical 
and legal development of the State has forbidden personal aggres¬ 
sion. 

The Fascist system of labour law, as embodied in the Trade 
Associations Act of 3 April 1926, No. 563 ^ and in the Regulations 
for its administration of 1 Jtily 1926, No. 1130 2 , is built up on the 
four following principles : 

Legal recognition of the associations of employers and workers, 
with equality of rights, under the strictest State supervision ; 

Legal validity of collective agreements ; 

Judicial settlement of collective labour disputes by special 
labour courts ; 

Prohibition of direct class action (strikes and lock-outs) and 
sanctions in case of contravention. 

The Fascist legal system has been discussed in detail in a 
previous publication of the International Labour Office and 
only the procedure of the labour courts and the provisions pro¬ 
hibiting strikes and lock-outs can be dealt with fully here. It must 
be assumed that the other characteristics of the system are familiar 
to the reader. 

^ Legislative Series, 1926, It. 2. 

2 Ibid., It. 5. 

3 Freedom of Association, Vol. IV, pp. 33 et seq. 


28 



434 CONOnJATION AND ARBITBATION IN DIFFERENT COUNTRIES 


Special legislation has been passed concerning dockers, and 
this, so far as it is relevant to the purposes of this study, is dealt 
with in Appendix I (see page 451). 

Conciliation Procedure 

As has been pointed out, it is in the Fascist view less important 
to create special bodies for the settlement of collective conflicts 
than to build up a legal system making such conflicts impossible. 
It is consistent with this principle that the oft-mentioned and 
all-important Trade Associations Act of 3 April 1926 does not 
provide for special and exclusive conciliation and arbitration 
institutions. On the contrary, the recognised associations them¬ 
selves, in their various grades undertake the adjustment of 
disputes. It may even be held that this duty arises out of the 
obligation to conclude collective agreements which figures in 
section XI of the Labour Charter, where it is specifically stated 
that “ it shall be the duty of trade associations to enter into 
collective agreements to govern the labour relations between the 
categories of employers and workers which they represent 

No definite regulations were framed for conciliation procedure, 
and these appear not to have been indispensable, for there are 
no proceedings before special institutions, but simply negotiations 
between the associations concerned. Rules of procedure will 
certainly have been formed by precedent, but nothing is explicitly 
prescribed. 

It should be mentioned that, in 1927, on the recommendation 
of the secretary of the Fascist Party, a “ Central Trade Associations 
Committee with the party secretary as chairman, and corres¬ 
ponding provincial committees under the provincial party secre¬ 
taries were formed. In case of economic or occupational collective 
disputes the provincial committees are empowered to undertake 
conciliation, or, with the explicit consent of both parties, to 
arbitrate. The powers and duties of the associations in respect 
of collective agreements, however, remain unaffected 


^ The recognised £wsociation8 are organised as follows : (a) local unions 
(eindacaU elementari), (b) nationcd federations (federazioni ncuiorutli di categoria)^ 
(c) confederations (confederazioni), 

* In a resolution adopted at its session of 9 September 1929, the Central Trade 
Associations Committee dealt with a proposal for the appointment and recognition 
of workers* delegates in feu^tories and other undertakings, which it repudiated in 
theory and in practice ; on the other hand, it recognised the need of facilitating 
as far as possible the immediate and effective intervention of the associations for 
the amicable settlement of Individual and collective disputes which cannot be 
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The object of the conciliation and mediation of the associations 
in coDective disputes arising out of conflicting interests is to bring 
about the conclusion of collective agreements. Section 50 of the 
Regulations of 1 July 1926 on the administration of the Associations 
Act ^ states that ‘‘ the rules of the higher associations (federations 
and confederations) may provide that collective agreements 
concluded by the associations affiliated to the higher associations 
shall be previously authorised by the latter ” ; and as the higher 
associations often make use of this power, they acquire more and 
more influence from the conclusion of agreements, and therefore 
from the successful termination of the conciliation proceedings 
leading up to them. A circular (No. 1001) issued by the General 
Confederation of Industry (the oldest and most influential of these 
associations) on 19 July 1928 states : 

The local unions are required to obtain the consent of the Confeder¬ 
ation to colh'ctive agreements concluded by them. They must there¬ 
fore communicate the proposed agreement to the competent federation, 
which will then submit it to the Confederation with any remarks which 
it may have to make. Every local dispute in respect of which con¬ 
ciliation fails is brought before the local unions ; the Confederation 
is at the same time informed of the matter and “ retains the right in 


decided by direct negotiation between the parties. For this reason, it held that it 
would be advisable to decentralise as much as possible the conciliation procedure of 
the associations, and accordingly suggested that : 

(1) If a group of undertakings or an industrial area is situated so far from the 
seat of the competent association of employers or workers, or there are so many 
undertakings in the group, that the usual representatives of the associations cannot 
intervene, the latter should by mutual agreement nominate one delegate each, 
and these delegates should then together try in individual disputes to bring about 
an amicable settlement that would have the force of law ; 

(2) The delegates nominated by the associations should not attempt conciliation 
in disputes affecting undertakings with which they are themselves connected as 
employers or workers. 

It should be remarked that these delegates have the same powers and duties 
as section 4 of the Administrative Regulations assigns to the associations in respect 
of individual disputes on labour questions. It follows that : 

(a) From a legal point of view the delegates are merely mediators, that 
is to say, they have to attempt to bring about an amicable settlement of disputes 
between employers and workers ; in the minutes of the attempted conciliation, 
a copy of which is communicated to the associations, it is stated whether the 
attempt has been successful or not, and the parties sign with the delegates, especially 
when an agreement has been arrived at. Nevertheless, the delegates must use 
all their influence to induce the parties to accept the solution they propose ; but 
if the position taken up by the employers is in open opposition to the terms of the 
collective agreement or in any way contravenes the explicit instructions of the 
associations, the delegates must warn the employers and recommend to their 
organisation the steps which seem to suit the circumstances of the case and which 
they are competent to take. 

(h) In the cose of further legal disputes between the parties, this attempt at 
conciliation excludes any other intervention by the associations before the case has 
been Judged. 

^ Legislative Series, 1926, It. 6. 
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each individual case to take a joint decision with the Confederation 
of Workers’ Unions whether the two together shall give a direct award, 
or whether it shall instruct the national federation for the category 
concerned to get into touch with the competent federation of workers’ 
unions for the purpose of making a settlement 

The corporations, too, have a variety of powers and duties in 
respect of the collective settlement of working relations and 
therefore of the adjustment of disputes ^ 

The corporations have inter alia the following powers : '‘to 
intervene for purposes of conciliation in disputes which may 
arise between the bodies belonging to the corporation ... ” 
(section 44 of the Regulations) ; to " lay down general rules for 
conditions of employment in the undertakings which they cover 
but only " subject to previous agreement with representatives of the 
employers and the workers. Such rules shall apply to all employers 
and to all workers of the category covered by the rules ” (section 
10 of the Act). If each of the associations belonging to it has given 
the necessary authorisation, it issues the rules “ in conformity 
with the principles of equity, harmonising the interests of employers 
with those of workers and both with the higher interests of pro¬ 
duction ” (section 56 of the Regulations). 

The decision of a corporation in the case of a dispute on a labour 
question is given by the comjietent body after hearing both parties ; 
the exact procedure is not further defined. There is no legal 
remedy against such decisions, but they may be rendered invalid 
by the conclusion of a collective agreement between the parties 
concerned. For this reason many writers consider that a corpor¬ 
ation, in making such a decision, is acting in a legislative, rather 
than in an arbitral or judicial, capacity. 


^ Readers will know that the Fascist leaders originally intended to create a 
single occupational organisation, including both employers and workers, each 
grouped in their own associations ; but the Trade Associations Act did not adopt 
this policy. Nevertheless, in section 3, paragraph 2, it states that associations 
of employers and associations of workers may be united by means of central 
co-ordinating bodies with a common management . . . and section 42 of 

the Regulations for the administration of the Act declares that “ the organisa¬ 
tion thus united shall constitute a corporation 

The corporation is therefore a composite body above the associations; its 
members are not individuals but occupationetl organisations composed of persons 
who, though belonging not to the same but to opposing occupational groups, are 
engaged or employed in a single branch of production. The territorial scope of a 
corporation is the whole country. The associations composing it do not lose their 
independence, which they express chiefly in concluding collective agreements. 

The corporations ore above the parties to disputes ; strictly, they have no 
legal personality but €u*e State administrative organs (section 43 of the Regulations). 
The State does not, therefore, give them legal recognition, but establishes them 
and decrees their constitution. The president of a corporation is appointed and 
removed from office by the Minister of Corporations. 
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It must be borne in mind, however, that only one corporation, 
that for the theatrical profession, has as yet been founded, and 
that the duties prescribed for corporations in the Act have had 
to be undertaken in the majority of cases by other bodies. Section 
33 of the Act of 20 March 1930, No. 206, entrusts these in general 
to the secretaries and under-secretaries of the National Council 
of (Jorporations ; but conciliation—the subject now under discus¬ 
sion—is, according to section 19 of the same Act, to be directly 
undertaken by the Ministry of Corporations. 

In the absence of statistics it is difficult to obtain an exact 
idea of the activity of the associations, federations and confeder¬ 
ations in respect of conciliation for the purpose of concluding 
collective agreements. The only certainty is that the confedera¬ 
tions themselves undertake almost all cases of any importance, 
and are therefore in practice the organ of conciliation. 

The work of the Ministry of Corporations can be more exactly 
gauged. Its conciliation activities for the purpose of concluding 
collective agreements covering more than one province have been 
extensive, as the following figures for the cases dealt with during 
the period 1 January to 30 September 1931 show : 

Number 
of cases 


Industry . . 53 

.Vgricultiire 12 

Commerce. 23 

Land transport. 8 

Banking. . 5 

Shipping. 1 


The Ministry states that the attemyKs at conciliation were 
successful in all but three of these cases. 

When conciliation leads to the conclusion of a collective agree¬ 
ment, the conciliation formula naturally has the contractual 
force of such an agreement. The legislative provisions concerning 
the observance of collective agreements therefore call for brief 
consideration. 

First of all (section 54 of the Regulations), “ individual contracts 
of employment concluded by individual employers and workers 
covered by the collective agreement shall conform to the rules 
laid down in the latter. Any clauses of individual contracts of 
employment (whether prior or subsequent to the collective agree¬ 
ment) whicli differ from the clauses of the collective agreement 
shall be automatically replaced by those of the collective agreement 
unless they are more favourable to the workers. Collective ag^'ee- 
ments shall have the same precedence over rules of employment’'. 
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Collective agreements thus bind employers and .workers whether 
they will or no. 

Section 10 of the Act provides sanctions in the case of non- 
fulfilment of agreements by establishing, in accordance with 
the general principles of the law on contracts, liability at civil 
law, not only to the other party (employers or workers), but to 
each of the two associations which concluded the agreement. 

Section 55 of the Regulations states that not only the person 
who has failed to observe an agreement but also the association 
representing him is liable for damages 

(a) if the association was itself a signatory to the agreement ; 

(b) if it has guaranteed the carrying out of the agreement ; 

(c) if it has not taken all steps in its power to enforce fulfil¬ 
ment by persons bound by the agreement, whether its 
members or not ; in respect of its members it is bound 
to exercise the disciplinary powers conferred on it by 
the rules. 

Besides this exceptional civil liability, a later Decree, that 
of 26 February 1928, No. 471, provides for i)enal sanctions, for, 
according to section 26, “ employers or workers who wilfully fail 
to carry out the provisions of a collective agreement or any rules 
issued by cori)orative organs shall be liable to a fine of not less 
than 100 nor more than 5,000 lire. . . . The engagement 

of employees on conditions inferior to those prescribed by the 
collective agreement shall constitute failure to carry out the agree¬ 
ment within the meaning of the preceding paragraph. ” ^ 

In order to be able to fulfil their obligations, the associations 
annually set aside a fixed proportion of their income to constitute 
a guarantee fund. This money must be invested in public debt 
securities. The fund also covers the associations' liabilities arising 
out of any contravention of collective agreements. 

To provide a further safeguard for the observance of collective 
agreements, section 71 of the Regulations lays down that “ actions 
relating to disputes with respect to the application of collective 
agreements and other existing rules can be brought against the 
legally recognised association representing the employers or 


^ Both in jurisprudence and in legal practice there is some difference of opinion 
as to what should be understood as ** wilful non-fulfilment *’ ; the matter w^is 
not cleared up by the issue of the new Penal Code on 1 July 1931, for the provision 
quoted above is in the main taken over into section 609 of the Code, though the 
word “ wilfully ” is omitted. But since the Code regards such non-fulflment 
as an offence, it must presume that it is wilful. 
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workers who are covered by the agreement and are bound to 
carry it out*'. 

In accordance with instructions from the Ministry, the corpor¬ 
ative inspectors, on discovering a case of contravention of a collec¬ 
tive agreement which the employer has not remedied, are required 
to communicate the results of their enquiry to the associations 
concerned in order that the latter may make a further investi¬ 
gation, draw their own conclusions, and use their powers of pro¬ 
tection and direction in respect of the persons they represent. 

Judicial Settlement of Collective Labour Disputes 

As was pointed out in the International Labour Office study 
Freedom of Association, the Fascist legal system, which seeks to 
control collective working relation through the medium of the 
recognised trade associations, logically required the establishment 
of a system of labour courts. It was explained that in executing 
the high duties entrusted to it by legislation, the State could not 
remain aloof from the enforcement of the principles laid down. 
As the supreme regulator of production — for conditions of employ¬ 
ment are in the last resort fixed by agents responsible to the State 
— it could not leave the solution of labour disputes to conciliation 
and arbitration bodies set up by the interested parties themselves, 
but had to call them before its own courts 

Section 13 of the Trade Associations Act declares that ‘‘ all 
disputes arising out of the regulation of collective working relations 
which are concerned with the carrying out of collective agreements 
or other regulations in existence or with demands for new 
conditions of employment ” shall be within the jurisdiction of 
the labom* courts. 

There are thus two types of dispute : 

(a) individual and collective disputes of a legal nature arising 
out of the interpretation and application of agreements ; 

(b) economic disputes concerning the fixing of conditions 
of employment, following on failure by the associations 
to agree on the terms of an agreement. 

With regard to the latter — the only type which concerns 
this study — it should first of all be noted that before bringing 
a case before the labour court in accordance with section 17 of 

^ For further details of. Freedom of Association, Vol. IV, pp. 70 et seq. 
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the Trade Associations Act and section X of the Labour Charter, 
an attempt must have been made to arrive at an amicable settle¬ 
ment of the dispute, by means of the conciliation procedure 
described above. If the attempt fails, a special department of the 
court of appeal acts as the labour judicial authority. It is composed 
of a chief of section of the court of appeal as chairman, two legal 
counsellors of the court, and two citizens expert in problems of 
production and labour chosen by the chairman on each occasion 
from a special register kept for the purpose. By this appointment 
of high legal officials sufficient experience and efficiency is secured, 
and provision is also made for their assistance by exjierts, who 
act not simply as advisers but as full members of the court. 

The Act states that ‘‘ actions relating to disputes arising from 
collective relations connected with employment shall be brought 
exclusively by legally recognised associations . . . against legally 
recognised associations where such exist ” ; that is to say, only 
an association desiring to protect the interests of its occupational 
group may be party to such a case. In other cases they shall 
be brought against a special commissioner appointed by the presi¬ 
dent of the court of appeal. ’’ In this case, and only in this case, 
the voluntary intervention of individuals concerned shall be 
allowed ” (section 17). 

The subject of the dispute is the conditions of employment 
in a certain occupation ; the decision therefore applies not only 
to the parties directly concerned but to the whole occupation, 
and must be taken not in the narrow sense but as a standard. 
This is a profound innovation in Italian law. 

Section 68 of the Regulations permits the public prosecutor to 
bring actions “ if necessary in the public interest .... In 
this case the trade association concerned may intervene in the 
proceedings. ” 

Further, the Regulations contain exact provisions on procedure, 
the more important of which call for mention here. At the first 
hearing “ if the parties persist in the dispute, the president shall in 
the fost place endeavour to persuade them to conclude an amicable 
settlement. This endeavour shall be renewed during the case 
whenever an opportimity therefor occurs. If an amicable settlement 
is reached, a note thereof shall be made in the minutes and shall 
take the place of a collective agreement ” (section 80). 

The taking of evidence on the financial position of the under¬ 
taking and on costs of production are limited in certain respects 
by the Regulations, for except with the consent of the parties, 
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such evidence “ shall not be given otherwise than by means of 
documents produced by the parties or published, or by means of 
the cross-examination of the parties, an enquiry on the spot, or 
the evidence of expert citizens not belonging to the undertaking 
(section 83). 

When the evidence has been taken and the parties and the 
public prosecutor have been heard, the court issues its decision, 
which, unlike most other decisions, is not only an interpretation 
of the law, but itself constitutes law. Whereas in ordinary cases 
the court shall issue decisions in conformity with the laws 
and agreements respecting the interpretation and carrying out 
of contracts ”, in case of the fixing of new conditions of employ¬ 
ment it shall do so “ in conformity with the principles of equity, 
adjusting the interests of employers and the interests of the 
employees, and in each case having regard to the superior interests 
of production. 

“ When new conditions of employment are fixed, the period 
for which they are to remain in force shall always be prescribed ; 
it shall as a rule be the period customarily fixed in contracts freely 
concluded ” (section 16 of the Act). 

The decisions apply to all the persons concerned, and like 
collective agreements are published in the official gazette of the 
province or in the Gazzetta Ufficiale. 

No appeal is allowed against the substance of a decision, but 
faulty decisions due to errors or to chicanery on the part of the 
court may be revoked, and decisions issued in violation of the 
Civil Proceduie Code or vitiated by a legal error may be annulled. 
In either case the appeal must be lodged within a fortnight. 

Further, section 89 of the Regulations prescribes a legal remedy 
of a sort with which the Italian procedure is unfamiliar, namely, 
review of the decision on apphcation by the party concerned or 
the public prosecutor if a considerable change in the circumstances 
of the case has taken place. 

The enforcement of decisions is secured by Chapter III of the 
Trade Associations Act, which declares the provisions of the 
ordinary law respecting civil liability for failure to comply with a 
decision or respecting the execution of legal decisions to be appli¬ 
cable, and, further, renders any person who refuses or neglects to 
carry out the decision of a labour court liable to detention for 
up to one year and a fine of 500 to 5,000 lire. If the person concerned 
has a responsible position, the penalties are increased, detention 
in this case ranging from six months to two years and the fine 



442 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


from 2,000 to 10,000 lire, and include removal from office. Section 
509 of the new Penal Code is similar, but prescribes up to one 
year’s detention and a fine of up to 10,000 lire. 

Disputes concerning the collective regulation of conditions of 
emplojonent may also be brought before an arbitration court, in 
which case the Civil Procedure Code applies. Arbitration must 
thus observe a fixed procedure, which is a break with former 
practice. Private arrangements to bring future individual disputes 
before an arbitration court (the “ compromise clause ”) are 
declared invalid by section 3 of the Decree of 26 February 1928, 
No. 471, which states that clauses in collective agreements by 
which it is provided that such disputes shall in any way be 
withdrawn from the competence of the judicial authorities ” are 
null and void 

In contrast with the purely judicial decisions, arbitration 
awards must be filed at the Ministry or prefecture — and not, as 
section 24 of the Civil Procedure Code prescribes, at the magistrates’ 
office — and published (section 51 of the Regulations), i.e. they 
must be confirmed by the administrative authorities. 

Up to date, the number of disputes brought before the labour 
courts has naturally been very small, for in the great majority of 
cases the authority of the associations in their different grades, 
and still more that of the Ministry of Corporations, has been 
sufficient to bring about conciliation. It remains to be seen whether 
this will still be so in the future. 

It is well known that in several quarters there is a demand 
that the members of trade associations should be allowed a greater 
share in their management. This is advocated especially by repre¬ 
sentatives of the pre-Fascist trade imion movement, though they 
have in principle become reconciled to the legally recognised 
unitary associations ; but many of the principal spokesmen of the 
Fascist movement are also in favour of the election of the leaders 
of associations by their members A short while ago an official 
instruction intimated that, according to the new rules of the 
workers’ unions in industry, agriculture, commerce and banking, 
which have already received the consent of the Central Committee, 


^ Bonora : Uarhitrato ndle controveraie coUettive del lavoro; Rome, 1927. 
Pbroolbsi : Diritto proceaatiale del lavoro, Vol. I, p. 273; Rome, 1927. 

3 This body of opinion, which is represented by the Milan monthly I problemi 
del lavoro y is in favour of the separation of the associations from the Fascist Party, 
the admission to them of all persons fulfilling the genercd conditions, the free 
election of all leaders by the whole body of members, and the direct participation 
of the latter in all decisions affecting them. 
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posts in the organisations are in future to be filled by election 
so that “ the desire of the occupational groups for representation 
may be made compatible with the political requirements of the 
system 

The influence of the members on the policy of the associations 
will be increased by the election of the leaders, who have hitherto 
been appointed, and this will perhaps tend to diminish the possi¬ 
bility of amicable settlements of collective disputes, and thereby 
to increase the activity of the labour court>s. 

Certain of the cases dealt with up to the present by the labour 
courts are of particular interest in respect both of the subject at 
issue and of their difficulty. The most important are outlined in 
Appendix II (see page 454) ^ 

Prohibition of Strikes and Lock-Outs 

As has been said, both the observance of collective agreements 
that are the outcome of conciliation proceedings and the execution 
of the decisions of the labour courts in collective disputes, which 
have the force of a collective agreement, are directly and exten¬ 
sively safeguarded by civil and penal sanctions. There is a further 
important indirect safeguard for the whole procedm’c for the 
adjustment of collective disputes and the resulting collective agree¬ 
ments or decisions of the labour courts; it lies in the prohibition 
of strikes and lock-outs under Fascist law, and the provisions in 
question should therefore be briefly considered 

Once collective working relations were legally regulated, the 
legislature was of the opinion that strikes and lock-outs had no 
longer any object, and for this reason the Trade Associations 
Act prohibits under severe penalties all arbitrary direct action 
which may endanger production. Strikes and lock-outs are not 
directly punishable as such, but only when they occur without 
sufficient reajson and for the purpose of obtaining changes in 
existing contracts of employment (economic strikes and lock-outs). 
A strike is deemed to have occurred when three or more wage- 
earning or salaried employees, in pursuance of a previous agreement, 
cease work or perform their work in such a manner as to interfere 
with the continuity or regularity of the work in the undertaking’'. 

Strikes are punishable with fines of 100 to 1,000 lire, lock-outs 

^ Cf. also the interesting first decision given by the Rome Court, an analysis 
of which may be found in Freedom of Association, Vol. IV, pp. 87 et seq. 

2 For further particulars, see also ibid., pp. 83 et seq. 
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with fines of 10,000 to 100,000 lire ; and the ‘‘ leaders, instigators 
and organisers ” are liable to detention for one to two years 
(section 18 of the Act). 

Still heavier penalties are reserved for the staff of public utility 
undertakings who strike, and for employers and workers who 
attempt by a lock-out or strike to coerce or influence the 
decisions of a State, provincial, or communal body or authority or 
of a public official ” (political strikes) (sections 20 and 21). 

The question has been raised whether the penal provisions of 
the Act can apply only in cases in which a collective agreement 
exists. But the Court of Cassation as supreme court has decided 
(award of 28 March 1930, reproduced in Massimario di Giuris- 
prudtnzia del Lavoro, October 1931, p. 555) that the suspension or 
cessation of work is also punishable when no collective agreement 
exists. 

The difference between political and economic strikes and 
lock-outs must be sought in the motives leading up to them (award 
of the Court of Cassation of 10 June 1931, in Massimario, July 1931, 
p. 384) : thus a strike of milkmen, who had suspended the sale of 
milk as a protest against the instructions of the authorities, was 
declared to be political (Court of Cassation, 28 February 1930, in 
Massimario, June 1930, p. 312), as also the lock-out declared by 
the butchers of a certain commune, who shut their shops and laid 
in no new stocks as a protest against a price fixed by the author¬ 
ities (Court of Cassation, 22 January 1930, in Massimario, p. 610), 
and the strike of the cabmen of a city as a demonstration of refusal 
to accept an order of the Podesta (Court of Cassation, 8 February 
1929, in Massimario, May 1929, p. 262) V 

On the other hand, the courts do not usually regard a strike 
called for legitimate reasons as punishable. The following strikes 
were thus declared permissible : 

(a) against an employer who had been in arrears with wages 
for a long period (Padua Court of First Instance, 14 Feb¬ 
ruary 1929; Gastello magistracy, 13 December 1929)^ ; 

(b) against an employer who refused to fix wage rates (Dolo 
magistracy, 30 October 1929) ; 

(c) as protest against arbitrary reductions of wages by an 
employer (Mede magistracy, 2 January 1929) ; 

^ Reproduced in International Labour Office : International Survey of Legal 
Decisions on Labour Law, 1929, Italy, No. 15. 

» Ibid., 1930, Italy, No. 18. 
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(d) to compel an employer to dismiss certain printers’ foremen 
who had ill-treated the workers under them (Montebellima 
magistracy, 21 February 1931) ; 

(e) to secure fulfilment of a contract of employment (Castel- 
franco Veneto magistracy, 30 July 1930) (but the contrary 
was decided by the Salerno Court, 22 March 1930); 

(f) due to the refusal of the employer to meet the workers’ 
demands, which was interpreted as a dismissal (Viterbo 
Court, 23 August 1929) 

Similarly, delay by workers in resuming work until the con¬ 
clusion of negotiations between a deputation from them and the 
management of the.undertaking concerning a notified reduction of 
wages (Abbiategrasse Court, 28 November 1928) was not considered 
as a punishable strike. 

The courts have regularly decided that no punishable strike 
has occurred if the workers have simply notified their intention to 
cease work without actually doing so, and that no lock-out has 
occurred if the employer has then suspended work (Racconigi 
magistracy, 11 May 1929). 

The new Penal Code, which came into force on 1 July 1931, 
revises the penalties as follows : 

Section 502 declares a strike for the purpose of obtaining or 
preventing an alteration in the terms or application of existing 
contracts or customs to be punishable ; the penalties for lock-outs 
are higher, though not so high as under the Trade Associations 
Act 2. Section 503 provides penalties for political strikes and 
lock-outs, section 504 increases the penalties for strikes and lock¬ 
outs intended to force a public authority to take, or refrain 
from taking, official action or to influence its decisions ”, section 505 
provides similar penalties for sympathetic or protest ” strikes, 
section 506 provides penalties for lock-outs in small industrial and 
commercial undertakings, section 507 for boycotting, section 508 
for entering or occupying agricultural or industrial undertakings 
by force and for acts of sabotage, and section 509 for the non- 
fulfilment of the provisions of labour legislation or the decisions 
of the labour courts. 


1 Ibid., 1930, Italy, No. 19. 

2 The amended text omits the criterion of previous agreement ” ; joint 
cessation of work therefore suffices to constitute a strike. 



446 CONCILIATION AND ABBITBATION IN DIFFERENT COUNTRIES 


§3. — Statistical Data 


The following tables give a general view of the strikes which 
occurred between 1880 and 1926 inclusive. The data for lock-outs 
can only be given for the years 1880-1907 and 1920-1923, since 
the Italian Statistical Yearbook does not contain figures for the 
other years. 


STRIKES, 1880-1907 


Year 

Total number 
ot strikes 

Number ot 
strikes to which 
the hgures in 
the next two 
columns apply 

Number of 
strikers 

Number of work¬ 
ing days lost 

1880 . . . 

27 

26 

4,011 

91,899 

1881 . . . 

44 

39 

5,900 

95,678 

1882 . , . 

47 

45 

8,272 

26,119 

1883 . . . 

73 

67 

5,854 

111,697 

1884 . . . 

HI 

81 

12,000 

149,215 

1886 . . . 

89 

86 

23,967 

244,293 

I88ii . . , 

96 

96 

34,160 

56,772 

1887 . . . 

69 

68 

16,951 

218,612 

1888 . . . 

101 

99 

26,027 

191,204 

1889 . . . 

126 

125 

28,974 

215,880 

1890 . . . 

139 

133 

23,322 

167,667 

1891 . . . 

132 

128 

38,402 

258,059 

1892 . . . 

119 

117 

34,733 

216,907 

1893 . . . 

131 

127 

30,800 

234,323 

1894 . . . 

109 

104 

32,109 

323,261 

1896 . . . 

126 

! 126 

27,595 

125,968 

1890 . . . 

210 

210 

19,307 

1,162,603 

1897 . . . 

217 

217 

1 96,051 

1 1,113,535 

1898 . . . 

256 

256 

’ 35,705 

239,292 

1899 . . . 

259 

259 

43,194 

1 231,590 

1900 . . . 

383 

383 

80,858 

493,093 

1901 . . . 

1,042 

1,042 

196,640 

2,146,184 

1902 . . . 

810 

810 

197,514 

2,539,331 

1903 . . . 

549 

549 

109,327 

1,639,298 

1904 . . . 

631 

630 

118,366 

— 

1905 . . . 

562 

448 

74,635 

— 

1906 . . . 

1,220 

880 

209,898 

— 

1907 . . . 

2,064 

1,556 

271,666 

— 
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LOCK-OUTS, 1880-1907 


Year 

Total number 
ol lock-outs 

Number of 
lock-outs to 
which the figures 
in the next two 
columns apply 

Number 
of workers 
locked out 

Number 
of working 
days lost 

1880 . . . 

2 

2 

31 

31 

1881 . . . 

4 

4 

404 

4,030 

1882 . . . 

2 

2 

84 

534 

1883 . . . 

1 

1 

5 

10 

1884 . . . 

4 

3 

56 

459 

1886 . . . 

3 

3 

590 

a ,800 

1880 . . . 

1 

1 

70 

— 

1887 . . . 

1 

1 

60 

120 

1888 . . . 

1 

I 

70 

490 

1889 . . . 

3 

3 

101 

362 

1890 . . . 

5 

5 

3,110 

7,486 

1891 . . . 

8 

7 

1,064 

1,331 

1892 . . . 


— 

— 

— 

1893 . . . 

5 

5 

257 

1,938 

1894 . . . 

11 

11 

1,626 

37,419 

1895 . . . 

7 

7 

3,611 

73,763 

1896 . . . 

6 

6 

2,267 

18,243 

1897 . . . 

14 

9 

3,684 

54,350 

1898 . . . 

18 

18 

2,920 

3,434 

1899 . . . 

11 

8 

628 

4,215 

1900 . . . 

14 

9 

1,508 

6,190 

1901 . . . 

30 

30 

10,828 

55,321 

1902 . , . 

22 

22 

6,283 

26,966 

1903 . . . 

21 

21 

4,283 

60,162 

1904 , . . 

7 

6 

1,665 

17,683 

1905 . . . 

17 

16 

10,089 

— 

1906 . . . 

3 

3 

878 


1907 . . . 

8 

6 

3,217 

1 


STRIKES IN INDUSTRY AND AGRICULTURE, 1908-1926 



Number of strikes 

Number of strikers 

Number of working days lost 

Year 

Indus¬ 

try 

Agricul¬ 

ture 

Industry 

Agriculture 

Indust ry j 

Agriculture 

1908 

1,459 

286 

197,968 

173,425 

2,274,301 

_ 

1909 

930 

132 

140,452 

46,569 

1,678,118 


1910 

1,021 

97 

172,969 

26,805 

3,019,324 

— 

1911 

1,107 

148 

262,863 

132,738 

2,623,307 

— 

1912 

914 

176 

144,124 

96,841 

2,077,721 

— 

1913 

810 

97 

384,726 

79,842 

3,978,333 

— 

1914 

782 

123 

173,103 

43,819 

2,175,749 

— 

1915 

539 

69 

132,136 

47,608 

— 

— 

1916 

616 

61 

123,616 

14,892 

737,385 

100,670 

1917 

443 

27 

168,626 

6,191 

831,227 

18,217 

1918 

303 

10 

168,036 

676 

906,471 

3,270 

1919 

1,663 

208 

1,049,438 

605,128 

18,887,917 

7,436,829 

1920 

1,881 

189 

1,267,963 

1,045,732 

16,398,227 

14,176,991 

1921 

1,046 

89 

644,564 

79,298 

7,772,870 

407,393 

1922 

562 

23 

422,773 

26,146 

6,686,235 

330,679 

1923 

200 

1 

66,103 

110 

296,929 

540 

1924 

366 

6 

162,488 

2,728 

— 

— 

1925 

_ 

— 

304,661 

2,693 

— 

— 

1926; 

1 January 
-30 June 

— 

— 

23,279 

16 


_ 
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LOCK-OUTS IN INDUSTRY, 1920-1923 


Year 

Number of 
lock-outs 

Number of 
workers locked out 

Number of 
working days lost 

1920 .... 

16 

18,113 

211,332 

1921 .... 

66 

60,279 

782,339 

1922 .... 

37 

18,829 

378,207 

1923 .... 

14 

7,145 

151,508 


Since the second half of 1926, that is to say, since the Trade 
Associations Act has been in force, strikes and lock-outs have 
been forbidden and are therefore, as mentioned above, contra¬ 
ventions of the law. The following tables show the number of 
oases in which this prohibition was defied and the number of 
persons prosecuted for such contravention. 



Strikes 

Lock-outs 

Year 

Number 

Number of 
persons 
prosecuted 

Number 

Number of 
persons 
prosecuted 

1926 : 

1 July-31 Doc. 

46 

677 

3 

14 

1927 ' 

154 

18,633 

15 

27 

1928 

69 

2,964 

8 

35 

1929 

74 

3,222 

9 

30 

1930 

75 

2,830 

7 

33 


No statistics are available concerning the results of these 
proceedings. 

The legally recognised associations in all their various grades 
are so important in Italy for the regulation of collective working 
relations and the settlement of disputes that the official membership 
figures published by the Ministry of Corporations on 31 December 
1930 are reproduced below. 

The National Confederation of Fascist Unions of Artists and 
Members of the Liberal Professions, with 1,028 affiliated organi¬ 
sations and 92,426 members, and the Independent Fascist National 
Federation of Handicraftsmen’s Unions, having 170,671 members 
and representing 474,649 handicraftsmen, are not included, only 
the more interesting figures for the six employers’ and six workers’ 
confederations (all based on the official data) being reproduced 
here. 
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Employers 

General Fascist Confederation of Italian Industry 

Number of affiliated associations. 169 

Number of undertakings represented. 125,266 

Number of members. 75,403 

Fascist National Agricultural Confederation 

Number of affiliated associations. 365 

Number of persons represented.2,818,238 

Number of members. 492,489 

Fascist National Commercial Confederation 

Number of affiliated associations. 104 

Number of firms represented. 866,795 

Number of members. 454,088 

Fascist National Confederation of Land Transport and Inland Navigation 
Undertakings 

Number of affiliated associations. 19 

Number of undertakings represented. 49,842 

Number of members. 18,802 

General Fascist Confederation of Banking Undertakings 

Number of affiliated associations. 9 

Number of undertakings represented. 3,998 

Managerial staff represented. 6,376 

Number of members (undertakings). 3,009 

Number of members (managerial staff). 5,201 

National Fascist Confederation of Shipping and Air Transport Under¬ 
takings 

Number of affiliated associations. 14 

Number of imdertakings represented,. 1,321 

Number of members. 884 

Workers 

National Confederation of Fascist Industrial Workers' Unions 

Number of affiliated unions. 2,401 

Number of workers represented.2,815,228 

Number of members. 1,632,608 

National Confederation of Fascist Agricultural Workers' Unions 

Number of affiliated unions. 419 

Number of workers represented.2,945,690 

Number of members. 1,322,700 

National Confederation of Fascist Com7nercial Employees' Unions 

Number of affiliated unions . 677 

Number of employees represented. 568,612 

Number of members. 287,486 

National Confederation of Fascist Land Transport and Inland Navi¬ 
gation Workers' Unions 

Number of affiliated unions. 129 

Number of workers represented. 226,000 

Number of members. 190,226 

National Confederation of Fascist Bank Employees' Unions 

Number of affiliated unions . 21 

Number of employees represented. 34,528 

Number of members. 20,316 


29 
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National Confederation of Fascist Seamen's and Airmen's Unions 

Number of affiliated unions. 

Number of seamen represented. 

Number of airmen represented. 

Number of members | . 

I airmen. 


3 

123,353 

1,230 

14,648 

667 


The Trade Associations Act has thus created an inclusive 
organisation which now covers the whole field of national 
production. 

The costs of the system — that is to say, the total contributions 
— amounted to 258 million lire in 1929 and 281 million lire in 
1930. In 1931, on the other hand, they seem to have fallen con¬ 
siderably. Under the Act 28 per cent, of the contributions are 
appropriated to special purposes — the formation of a guarantee 
fund, the payment of the costs of the Ministry of Corporations, 
and above all the support of the National Balilla Organisation, 
the National Welfare Institution, and the National Board for 
Maternity and Child Welfare. 

The contributions paid to the national confederations and 
the affiliated associations amounted in all to 205 million lire in 
1930, made up as follows : 

Employers Workers 


(in thousands of lire) 

Agricultural organisations. 46,347 8,000 

Industrial organisations. 68,825 28,828 

Commercial organisations. 27,303 6,410 

Land transport and inland navigation organisations 4,823 3,900 

Maritime shipping and air transport organisations . 1,760 1,993 

Banking organisations. 4,114 1,440 

Organisations of artists and members of the liberal 

professions. 5,016 

Handicraftsmen’s organisations. 6,786 


§ 4. — Summary 

The Italian conciliation and arbitration system is an important 
and logically essential part of the whole Fascist legal and consti¬ 
tutional organisation, and can only be properly understood as 
such. One of the principal tasks which Fascism has set itself is 
that of creating a collective legal regulation of the relations between 
employers and workers by means of the officially recognised asso¬ 
ciations. These — from the lowest grade, the local unions, to the 
highest, the national confederations — must, therefore be the first 
to attempt to bring disputes arising out of the settlement of con¬ 
ditions of employment to an amicable solution and to work for 
the conclusion of collective agreements. Apart from the various 
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grades of the associations, there are no special institutions for 
conciliation, and the procedure as such is not specifically regulated, 
but may be adapted to practical needs. Until corporations are 
formed to act as connecting links between the employers’ and 
workers’ associations, the Ministry of Corporations is the supreme 
conciliation authority. If this Ministry also fails to bring about 
agreement in a dispute, the court of appeal acting as a labour 
court settles it by issuing an award with the force of law, unless 
the final attempt at conciliation to be made before this tribunal 
is successful. 

The object of conciliation, and the outcome if carried out 
in compliance with the provisions of the law, is the conclusion 
of collective agreements, decisions by the labour courts being 
assimilated to such agreements. 

Collective agreements and decisions of the labour courts have 
the force of public law in the Fascist system ; their execution is 
enforced by civil and penal sanctions. It follows logically from 
the principle of Fascism that strikes and lock-outs, which are 
direct class action, are prohibited. This prohibition in turn brings 
indirect pressure to bear on the parties to come to an agreement, 
and to observe the collective agreement concluded or the decision 
pf the labour court as the case may be. 

In practice, almost all collective agreements up to date have 
been settled by conciliation, and the labour courts have only 
had to intervene in a very few particularly difficult and important 
cases. 

It is apparently the object of the Government to permit the 
exercise of more influence by the members of the associations in 
the selection of their leaders, and this may perhaps react unfavour¬ 
ably on the possibility of reaching agreements in collective disputes 
simply by means of negotiation between the associations, and so 
entail a more frequent use of the machinery of the labour courts 
in the future. 


APPENDIX I 
Work in Ports 

The distinctive nature of work in ports and the needs arising out 
of it have led to the passing of special legislation, which is of interest 
hot only from the administrative and economic but also from the 
sociological point of view. 
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The Decree of 15 October 1923 empowered the Commissioner for 
the mercantile marine services (whose post was later merged with that 
of the Minister of Communications), after consulting the Minister 
of National Economy, to limit the number of workers and undertakings 
in ports, to order the entry of workers in special registers, to regulate 
the distribution of the workers among the various employers, and to 
prescribe wage scales and hours of work for work in ports of a public 
utility character. An exception was allowed in the case of Genoa, 
where the local Independent Commission was to remain competent. 

A further Decree of 1 February 1925, No. 232, authorised the 
Minister of Communications to set up dock labour offices attached 
to the harbour authorities or harbour offices to perform the above 
duties and certain others. For instance they are to “ settle without 
judicial formalities any individual disputes which may arise among 
the workers or between workers and employers with respect either 
to the performance of the work or to the application of the wage scales ’’ 
(section 2 (e)). 

Section 3 states : 

The dock labour offices shall also be responsible for examining applications 
or proposals submitted by the working classes or persons engaged in commerce 
respecting the organisation and remuneration of work, and shall give their opinion 
thereon with reasons. The results of the examination and of the opinion of the 
dock labour office shall be submitted to the harbour-master, who shall refer them 
to the Minister of Communications for his decision. 

The Minister of Communications may also entrust the amicable settlement 
of collective disputes to joint committees, in conformity with the provisions of 
the regulations in force in each port. 

Breaches of discipline, contraventions of wage scales or of the 
provisions issued by the dock labour offices are punishable by fines, 
suspension from work, or removal from the registers (for workers), 
and fines, or suspension or withdrawal of the right to undertake work 
(for employers). These penalties are imposed by the administrative 
authorities ; the proceeds of the fines accrue to a special fund intended 
solely for the payment of bonuses and grants to the workers (section 6). 

The Decree of 23 October 1927, No. 2162, empowers the shipping 
commissioners (Direttori Marittimi) temporarily to suspend the appli¬ 
cation of the proposals of the dock labour offices or of the harbour 
authorities concerning wages, on condition that they undertake to 
make immediate application to the Ministry for a final decision. 

The Act of 31 December 1928, No. 3056, empowers the shipping 
commissioners to fix the maximum staff to be employed in the various 
port services. 

The Legislative Decree of 24 January 1929, No. 166, states that 
on the instructions of the administrative authorities responsible for 
seamen, dockers shall be organised in societies ; these take over the 
property of the workers’ unions in whose place they are created, and 
have limited legal personality, that is to say, only so far as the loading, 
unloading, trans-shipment, storage, and other handling of goods are 
concerned. In this way the old voluntary, free, democratically organised 
unions, several of which often existed for the same category of workers, 
have been suppressed and a unitary body of a compulsory character 
and authoritative organisation has taken their place. 

The heads of the societies are consuls appointed by the authorities 
after the members of the unions have submitted non-binding suggestions. 
Their duties include administration of the property and income of the 
society, under the supervision of the authorities and in accordance 
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with the regulations drafted by the authority responsible for seamen 
after hearing the opinion of the union concerned. 

These are, in short, the general provisions concerning work in ports. 
On the basis thus provided, charges and wage rates have been fixed 
for the various Italian ports, among the latest examples of such regu¬ 
lations being the Ministerial Decree of 24 June 1930 concerning the 
port of Syracuse {Gazzetta Ufficiale, No. 161, 1930). 

The need of maintaining smooth and efficient service in ports and 
of getting rid of old abuses has thus given rise to a regulation of labour 
conditions that has been steadily extended as time went on, and has 
led to the present position in which wages and conditions of employ¬ 
ment are fixed by the authorities. 

As part of the same scheme special regulations were issued for each 
of the larger ports (Genoa, Naples, Venice). 

When the port of Genoa was declared administratively and economi¬ 
cally independent (Act of 12 February 1903, No. 50), the Independent 
Commission which was made responsible for administration was also 
required to draw up regulations and rules of discipline to cover every 
form of activity of persons employed in the port. Representatives 
of the employers and workers were therefore given seats on the 
Commission. 

The Commission issued special regulations for work in'T^he port, 
in the form of closed lists of workers (the work had previously been the 
sole right of the porters of the customs office, known as the “ Caravan ”) 
and wage scales. A later Decree, that of 28 December 1924, No. 2285, 
gives the chairman of the Commission, as representative of the Govern¬ 
ment, more extensive administrative powers, upon which he can rely 
whenever necessary for the smooth and efficient working of the port 
services. In case of exceptional public need, he is entitled to call for 
the support of the employers and workers, and refusal may be punished 
with the penalties provided in section 408 of the Mercantile Marine 
Code, which deals with the refusal of seamen to obey the orders of the 
competent authority to come to the rescue of a ship in distress, to take 
part in fire-fighting work, etc. 

Moreover, section 34 states that the orders to be issued by the 
Commission may prescribe the following penalties for breaches of 
discipline and contravention of the rules governing work in the port 
and other provisions : 

For individual workers : 

(a) a fine not exceeding 500 lire ; 

(b) suspension from work for not more than sixty days ; 

(c) degradation from the status of a permanently employed worker to that 
of a casual worker ; 

(d) removal from the register. 

For workers* organisations and employers ; 

(a) a fine not exceeding 2,000 lire ; 

(h) suspension of the right to undertake work, for not more than thirty days ; 

(c) withdrawal of the licence for work in the port. 

These penalties are imposed by the administrative authority, and 
the proceeds of the fines accrue to a special fund for the benefit of the 
dockers. 

The same Decree requires the chairman of the Commission to settle 
those disputes within the competence of the magistrate (i.e. involving 
sums of not more than 5,000 lire) which arise in connection with such 
labour, business, or service inside the harbour as the Commission is 
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competent to deal with. In oases involving larger sums, the chairman 
attempts mediation only. The wording of these regulations and 
the supplementary provisions (sections 140-144 of the Reflations 
concerning the Independent Commission of Genoa, confirmed by the 
Royal Decree of 11 April 1926, No. 736) leaves no possible doubt ; 
the Commission has a definite civil jurisdiction for the settlement of 
disputes, in which it creates no new law but applies the existing law 
to individual cases. Similarly, sections 14-16 of the Mercantile Marine 
Code empower the harbour-masters to settle disputes on points of law 
arising out of seamen’s work. 

The Legislative Decree of 23 October 1930, No. 1422, which contains 
further amendments to the Act on the Genoa Commission, attached 
a section for labour questions to the committee of the Commission, 
and gives it, among others, the duty of deciding on the regulations to 
be issued concerning the employers, sub-contractors (if any), and 
workers in the port, and the rules and wage scales for the services of 
the port and the work done there. 

A special Royal Commissioner for the port of Naples was appointed 
in 1922, and his duties were defined in the Decree of 25 March 1923, 
No. 1018. Among other things, he was to “ issue regulations concerning 
the loading, unloading, transport and storing of goods, and to fix the 
charges for putting travellers on board and ashore and for all other 
services performed in the port 

In Venice, a sub-committee on labour questions was attached to 
the port authority which appointed councils for the various zones of 
the port and settles the labour disputes that arise. In 1918, 119 cases 
were settled without a single appeal 

Lastly, it should be noted that the Royal Committee on Legislative 
Reform was guided by similar ideas when it incorporated the provisions 
mentioned concerning dock labour offices, dockers’ societies, etc., 
in the Draft Seamen’s Code (sections 134-147) ; while section 136 
states that : 

The scales for the payment of workers employed in the operations named 
in section 134 for the purpose of transporting goods, the charges for the use of 
machinery, buoys and other working apparatus, and the rates to be paid to 
undertakings performing work in ports and other persons acting on behalf of 
third parties with an interest in such work, require the approval of the Ministry 
responsible for the mercantile marine. 

The regulation of conditions of employment in ports is thus in the 
last resort a State concern. 


APPENDIX II 

Important Gases Dealt With by the Labour Courts 

A. — Dispute concerning Mechanics’ Wages 
IN THE Province of Genoa 

To supplement the national €tgreement for the metal industry, 
a collective agreement for the staff of engineering works, dockyards, 
foundries, etc., in the province of Genoa was concluded on 14 December 

^ Ministebo dbllb ooMMimiCAZiONi : La Marina Mercantile Italiomat 31 Deo. 
1928, p. 204. Rome, 1931. 
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1928. The Confederation of Industrial Workers’ Unions refused its 
consent, and an open conflict arose which, after the usual negotiations 
between the two national federations concerned, was submitted to 
the Ministry of Corporations for examination. The Ministry was also 
unable to conciliate the parties, and the case was then brought before 
the Genoa Labour Court. This authority’s efforts at conciliation were 
more successful, agreement being arrived at between the parties on 
all the points in dispute. The minute drawn up concerning the settle¬ 
ment enumerated the groups of workers covered, defining each with 
examples, and prescribed minimum wage scales for metal and engineer¬ 
ing undertakings registered in the City or Province of Genoa, piece-rate 
bonuses, minimum piece rates, and rates for night and holiday work. 
Moreover, temporary arrangements concerning the mutual benefit 
sickness funds and the calculation of minimum wages in individual 
oases were also made. 


B. — Three Cases Settled by Award 

The following three cases were settled by award : 

I. — Award of the Rome Court of Appeal, acting as Labour Court, in the 

dispute concerning the economic conditions of employment of seamen. 

Since the seamen’s wage regulation was to expire on 31 December 
1927, and no new agreement had been reached between the competent 
associations despite the intervention of the Ministry of Corporations, 
the case, as affecting the whole country and not a single commune 
or district, was brought before the Rome Labour Court on 23 December. 

The employers applied for a 20 per cent, reduction in the remuner¬ 
ation of ships^ officers, employees and lower ratings. The Seamen’s 
Federation offered the following reductions : 

(1) for unmarried men (a) for officers, 8 per cent, on passenger 
and mixed passenger and cargo steamers, and 3 per cent, 
on cargo steamers ; (h) for lower ratings, 3 per cent, on all 
vessels ; 

(2) a deduction from the monthly pay of all lower ratings on 
passenger and mixed passenger and cargo steamers on the 
basis of 15 lire in the case of ordinary seamen. 

The carefully considered award of 28 January 1928 notes first of 
all that index figures “ may be of value for other purposes, but can 
hardly serve as a basis for the calculation of an increase or decrease 
in the cost of living It further states that the reduction in the pay 
of the lower ratings previously introduced with the consent of the seamen 
concerned “ roughly corresponds with the fall in the cost of living 
which has been seen to occur, account being taken of the daily struggle 
which consumers and especially the families of the poorer classes, who 
are frequently compelled to buy on credit, have to carry on against 
the devices of retail traders”. The award added that the reduction in 
the pay on cargo vessels had certainly been smaller, but that even 
there “ the pay had in any case been rather low and left little margin 
for a further reduction 

The award therefore concluded as follows : “ A reduction in seamen’s 
wages, if undertaken now on the basis of the facts, could at best be no 
more than very slight, and, while having practically no effect on the 
total working expenses of the vessel, it would certainly lead to a change 
for the worse in the relations between seamen and shipowners. 
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“ Moreover, a reduction of such dimensions as to entail a real saving 
for the shipowners could not be regarded as justified by existing 
conditions, but would have to be based on an expected fall in the cost 
of living in the future, in which case account should also be taken 
of the benefit to shipowners of the recent stabilisation of the currency. 

“ These two factors have undoubtedly to be reckoned with, though 
they have not yet had sufficient effect to enable their influence to be 
correctly estimated. It is therefore very possible, in attempting to 
regulate conditions for the future, to go to the other extreme of reducing 
wages too far, which would be even more dangerous than leaving them 
at too high a level. For all these reasons, and pending the definite 
stabilisation of prices which should follow that of the currency, the Court 
holds it to be logical and for the moment just for the scheme obtaining 
until 31 December to remain in force for the whole crew of vessels 
(apart from the stipulations concerning the adjustment for equalising 
wages on passenger and cargo vessels) for six months, that being the 
probable length of the transition period the economic system of the 
country needs in order to arrive at stable conditions. If limited to 
this short space of time, the sacrifice required of the shipowners ought 
to be supportable, and indeed it appears equitable that the shipowning 
firms, being undertakings, should bear this as part of their business 
risks. When the end of the prescribed period approaches, the parties 
shall be entitled to re*open the question in the light of any change in 
conditions which may have arisen. ” 

IL — Award of the Turin Labour Court in the dispute concerning the 

wages of agricultural labourers in the Province of Vercelli. 

The collective agreement of 1930 concerning the conditions of 
employment of agricultural workers having expired, and no new direct 
agreement having been concluded despite the attempt at conciliation 
by the Ministry of Corporations, the case came before the labour court. 
The solo issue was the scale of wages. The workers demanded mainten¬ 
ance of the rates of 1930, while the employers called for considerable 
reductions based on the fall in the price of rice. The following figures 
show the respective demands of the parties : 


For unskilled work : 

Men 

lire 

Women 

lire 

the workers demanded. 

the employers offered. 

. . . . 11.20 

. . . . 8.00 

6.40 

4.00 

For skilled work, first group : 



the workers demanded. 

the employers offered. 

. . . . 12.80 

. . . . 10.40 

9.60 

8.00 

For skilled work, second group ; 



the workers demanded. 

the employers offered. 

. . . . 12.00 

. . . . 9.20 

8.00 

6.40 


The case was decided by an award issued on 27 April 1931. The 
Court first of all carefully examined the position of agriculture in the 
province from the technical, economic and social points of view, and 
then attempted to calculate the average cost of production of its most 
important branch, rice growing. Labour costs were estimated at 70 
per cent, of the total (the employer bearing the risk of bad harvests), 
and on this basis it was computed that an average price of 60 lire per 
quintal (which, it was incidentally established, was not usually obtained) 
corresponded to an average wage of 9.62 lire per day. But this was 
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found to be insufficient to meet the workers’ most urgent needs, and 
the Court therefore fixed the rate at 10 lire, which would correspond 
to a cost of production of 63 lire per quintal. The following rates 
per hour were therefore fixed for the 1931 harvest, to come into force 
immediately : 



Unskilled work 

Skilled work 
(first group) 

Skilled work 
(second group) 

Men . . . 
Women 

lire 

1,26 (10) 

0.65 (6.20) 

lire 

1.40 (11.20) 

1.10 (8.80) 

lire 

1.30 (10.40) 

0.90 (7.20) 


For purposes of comparison, the rates payable for an eight-hour 
day are added in brackets. As may be seen, the award takes roughly 
the middle course between the demands of the two parties, but slightly 
favours the workers. Its rates are, moreover, somewhat higher than 
those proposed by the Ministry. 

III. — Award of the Rome Labour Court in the dispute on the conditioms 

of employment of rice huskers. 

The collective agreement of 1930 having expired and no new agree¬ 
ment having been arrived at between the associations concerned, 
despite an attempt at conciliation by the Ministry, the case was brought 
before the Labour Court. 

The parties were agreed that the fall in the price of rice necessitated 
a reduction in wages, but difiered in their views on the amount of this 
reduction. The workers proposed 20 per cent., the employers 36 per 
cent. 

In issuing its award, on 18 June 1931, the Rome Court, unlike that 
of Turin, abstained from making a detailed examination of the facts, 
and merely emphasised the supreme importance of the interests of 
production, which should take precedence over those of employers 
and workers. It then referred to the laborious work required of rice 
huskers, and reduced wages by 24 per cent, as compared with the rates 
in force in the previous year. 
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§ 1. — Economic Background and Development 

The Spanish Statistical Yearbook for 1929 gives the area of 
that country, including the Balearic Isles, Las Palmas and Teneriffe, 
as some 503,000 square kilometres. At the last national census 
(1920), the population was 21,338,000, and the communal census 
of 1 December 1928 showed it to have increased to over 23,000,000. 
Agriculture is the dominating element in Spanish economic life, 
and large areas are planted with wheat, barley, oats, rye, maize 
and rice, vines and sub-tropical fruits. There is also a considerable 
production of olive oil and cork and a large stock-raising industry, 
while the fisheries, which are chiefly engaged in sardine and tunny 
fishing, give occupation to 70,000 seamen. 

Spain has also much mineral wealth, principally gold, silver, 
copper, tin, lead, zinc, mercury, sulphur and coal. The Basque 
country is the centre of the metal industry and Catalonia that of 
the textile industry (wool and cotton), while Valencia concentrates 
on wood and furniture, and Aragon and Andalusia on sugar; the 
glass, small arms, and minor industries are concentrated at Toledo, 
and the tobacco industry at Seville. The iron mines of Somorestro, 
the lead mines of Linares, the copper mines of Rio Tinto, and the 
quicksilver mines of Almaden are world-famous among Spanish 
industrial undertakings. 

No occupational statistics are compiled in Spain, and it is 
therefore impossible to state how many workers are employed in 
agriculture, commerce and industry respectively. The only 
available information of the sort is provided by the membership 
figures of the Spanish trade unions, the most important of which 
are the General Federation of Spanish Workers (Uni6n Oeneral 
de Trabajadorea de Espana), the Federation of Free Trade Unions 
(Confederacidn de Sindicatos Libres de Espana)^ and the National 
Confederation of Labour (Confederacidn Nacional del Trabajo), 
On 1 January 1931 the unions of an Anarchist-Syndicalist tendency 
had 632,000 members, while the “ free ’’ and Christian unions 
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counted 274,000 and 40,000respectively^. The Anarchist-Syndical¬ 
ist unions have made great progress at the expense of the free 
unions, especially since the overthrow of the dictatorship 2 . 

The problem of collective labour disputes and their settlement 
aroused interest in Spain at a comparatively early date. The Act 
relating to conciliation and arbitration boards for industrial 
disputes (consejos de conciliacidn y arbitraje industrial) of 19 May 
1908 ^ was the first Spanish legislative measure on the subject. 
It provided that an attempt at conciliation should be made before 
a strike or lock-out might take place. When a strike was threatened, 
or at least 24 hours before it commenced, the workers concerned 
were required to notify the chairman of the local committee for 
social reform, in writing, of their intention, giving also a short 
statement of the causes of the strike. This obligation did not 
apply to workers’ organisations, for it was not until the issue of 
the Royal Decrees of 10 August 1916 ^ and 25 August 1923 that 
they were given legal personality and employers were compelled 
to recognise them, but simply to workers intending to strike. 
Employers contemplating a lock-out were under a similar obligation, 
though in their case notice had to be given a week before action. 
In case of non-compliance, leaders and instigators were liable to 
fines of 100 to 125 pesetas (workers) and 240 to 1,000 pesetas 
(employers). If a dispute arose between a group of workers and 
one or more employers, either party was entitled to notify the 
chairman of the local committee, who presented the other party 
with a copy of the notice within 24 hours and allowed that party 
a short period within which to decide whether to accept his 
mediation. If so, conciliation proceedings were begun ; if not, 
conciliation was deemed to have been attempted. 

The Act thus left each party free to accept or reject mediation. 
As soon as they declared their willingness to come to an agreement, 
the chairman of the local committee proceeded without delay 
— the actual period allowed is not defined in the Act — to nominate 
the members of a conciliation board composed of three employers’ 
and three workers’ representatives, who were chosen from lists 
drawn up in conformity with section 12 of the Industrial Courts 
Act®. The board heard the parties, and had to see to it that no 

^ Cf. Freedom of Aeaociation, Vol. IV, pp. 191 et seq. 

^ According to the newest statistics of the trade unions (October 1932) the 
Uni6n General de Trabajadores do Espafta has now one million members. 

* Bulletin of the International Labour Office (Basle), Vol. IV, 1909, p. 148. 

* Bulletin of the International Labour Office (Basle), Vol. XII, 1917, p. 67. 

^Legislative Series, 1923, Sp. 5. 

^Bulletin of the International Labour Office (Basle), Vol. IV, 1909, p. 142. 
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interruption of work took place during the proceedings, though 
the parties themselves were not obliged to continue work. If an 
agreement was concluded, its terms were set forth in a document 
which was signed by the parties or their representatives and 
deposited at the office of the board. 

The Act provided for a further possibility if the first attempts 
at conciliation failed. The board could propose that the disputing 
parties should nominate persons fully authorised to continue 
negotiations on their behalf ; but here again the parties were not 
obliged to comply. The persons authorised could be members 
of the board or other persons, without distinction of sex. It was 
their duty to come to an agreement before the board respecting 
the points to be submitted to arbitration, and they were em¬ 
powered to fix penalties for failure to observe the terms of the 
settlement. If one of the parties failed to appear, or if no agree¬ 
ment or award was arrived at, the conciliation board could again 
cite the persons concerned and proceed as above described. If 
this attempt too ended in failure, the fact was recorded, and no 
further steps were taken except in pursuance of a request drawn 
up and signed by both parties jointly. 

As may be seen from this summary, Spain possessed a by no 
means incomplete system for the adjustment of industrial disputes 
in 1908 — that is, at a comparatively early date. It was based 
on the free co-operation of the parties, and, apart from the obligation 
to notify strikes and lock-outs, it made no provision for compulsion. 
Its weakest point was that trade associations as such were not 
required to take part in the proceedings, but this circumstance 
was altered under the above-mentioned Decrees of 10 August 1916 
and 26 August 1923, which gave the trade unions legal personality 
and obliged the employers to recognise them. In view of this 
recognition of trade associations, permanent ox ad hoc joint com¬ 
mittees were set up to prevent and settle labour disputes. 

This system was extended by the Royal Decree of 24 April 
1920, establishing the first joint labour committees in the province 
of Barcelona, and the Royal Decree of 6 October 1922 ^ concerning 
the establishment of permanent and ad hoc joint committees. 
Similarly, the above-mentioned Decree of 26 August 1923 provided 
for the establishment oiadhoc joint committees for labour disputes 
in certain large undertakings. 

These measures are analysed in the International Labour 


^ Legislative Series, 1922, Sp. 2. 
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Office study on freedom of association, to which reference may be 
made The joint committees thus called into existence were the 
precursors of the joint committees compulsorily instituted under 
the Legislative Decree of 26 November 1926 providing for the 
national corporative organisation of industry The establishment 
and composition of these committees and of the mixed commissions 
above them, of the corporations and corporative councils and of 
the Delegate Commission of Corporative Councils, the powers 
of these joint bodies, and the whole method by which they work 
within the National Corporative Organisation, have also been 
described and discussed fully in the study on freedom of association®. 
All the provisions on the adjustment of industrial disputes, inclu¬ 
ding those of the Act of 7 May 1931 ^ on joint boards for agriculture, 
have now been incorporated in the Act of 27 November 1931 ® 
on joint boards for industrial and rural employment, rural property 
and agricultural production and industries, which thus contains 
the regulations now in force. The joint boards for the railways 
are regulated by the Act of 19 September 1931 Finally, the 
Decree of 29 May 1931 which is still in force, assigns to the 
Provincial Labour Delegates certain special functions connected 
with conciliation. 


§2. — The System in Force 


General Observations 

The Act of 27 November 1931, which to a large extent resumes 
the legislative process begun with the Decree on the national 
corporative organisation of industry, establishes three types of 
joint boards : for 

(a) industrial and rural employment, 

(b) rural property, and 

(c) agricultural production and industries. 

^ Cf. Freedom of AssockUion, Vol. IV, pp. 237 et seq. 

® Legislative Series, 1926, Sp. 6. 

• The National Corporative Organisation as created by the Order of 26 Nov# 
ember 1926 was remodelled under the Act of 8 March 1929 {Legislative Series, 
1929, Sp. 1), but its principles remain unchanged. 

* LegislaUve Series, 1931, Sp. 6. 

» Ibid,, 1931, Sp. 16. 

« Ibid., 1931, Sp. 12. 

’ Ibid,, 1981, Sp. 3. 
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These boards are public bodies, whose duty it is to govern the 
activities of the occupations concerned and act as conciliation and 
arbitration authorities. Only the first-named type of board 
concerns this study, for the others have no function directly 
connected with labour law. Those for rural property govern 
the relations between landowners and tenants, and those for 
agricultural production and industries are required to reconcile 
the interests of agriculture with those of the industries connected 
with it by the fact that they work up agricultural products. 

Moreover, not all the functions of the joint boards for industrial 
and rural employment come within the scope of this study, as may 
be seen from section 19 of the Act, which gives the following 
definition : 

The functions of the joint labour boards shall be as follows : 

1. To determine for the particular trade or occupation the general 
conditions for the regulation of employment (wages, minimum 
period of validity of contracts, hours of work, overtime, form 
of and circumstances justifying dismissal), and all other condi¬ 
tions which may serve as a basis for individual or collective 
contracts of employment. 

Further, the joint boards for rural employment shall regulate 
the housing of workers whose remuneration is not exclusively 
in the form of money wages. 

2. To deal with all matters concerning overtime payment, disputes 
on wages, etc., which are referred to them, and which arise 
out of the interpretation and fulfilment of obligations under 
contracts of employment, provided that the sum of money 
at issue does not exceed 2,500 pesetas. 

3. To prevent disputes between capital and labour and to endeavour 
to settle such disputes if they arise. 

The procedure to be adopted by the boards in this respect 
is prescribed in sections 39, 40 and 41 of this Act. 

4. As prescribed by law, to supervise the observance of social 
legislation, and in particular the execution of the decisions 
made by the boards themselves and individual contracts and 
collective agreements, which must fulfil the minimum condi¬ 
tions prescribed by the boards. 

5. To compile occupational registers and maintain the necessary 
relations with the employment exchanges. 

6. To propose to the Government the adoption of the technical 
and occupational measures which they consider necessary for 
the life and growth of the industries they represent. 

7. To carry out any other social function which may benefit the 
occupation concerned. 

The functions specified under (1), (3) and (4) thus either refer 
directly to the adjustment of labour disputes or are closely connec¬ 
ted with it. A further duty is provided in section 20, which 
empowers the boards to decide questions in respect of which they 
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are not strictly competent, if explicitly appealed to for arbitration 
by the employers and workers. 

The boards are established by the Minister of Labour and 
Social Welfare either directly or on application and industrial 
and agricultural undertakings and occupations are divided into 
twenty-four groups for the purpose In contrast with previous 


^ Where boards do not yet exist, the provisions of the Act of 19 May 1908, 
described above, as amended and extend^l, continue to apply. 

2 1. Fishing. — Fishing in general ; tunny fishing. 

2. Agriculture and forestry. — Cultivation in general; stock raising ; agricul¬ 
tural and forestry undertakings ; working up of wood at the place of origin ; 
cork ; the making of corks ; the resin industry ; fire-wood and charcoal ; white 
cooperage ; basket making ; esparto grass working ; horticulture ; arboriculture ; 
afforestation ; bee-keeping ; tobacco planting and preparation. 

3- Food industry. — Milling; biscuits, macaroni, etc., baking; butchery 
and pork butchery ; tinned foods (meat, fish, fruit, vegetables, milk, etc.); oils 
and fats ; sugar and sweets ; butter and cheese ; chocolate ; pastry ; confec¬ 
tionery, etc.; manufacture of alcohol, wine, vinegar and liqueurs ; distilleries 
and other establishments connected with the drinks industry ; beer and aerated 
waters, artificial ice. 

4. Mining. — Mines, salt pits, springs. 

5. Iron and heavy metal industry. — Metal works, manufacture of plates, 
sheet-iron, hoop-iron, bars, sections, ingots and other products for industry ; 
armour-plate, heavy gun barrels, shells, soldered and seamless gun barrels ; in 
general, vario\is primary products of copper, iron, lead, tin, zinc and other metals 
and alloys. 

6. Light metal industry. — Metal framework, objects for steel buildings, foundries 
(cupola and crucible) for iron and other metals ; special steels ; boilermaking ; 
steam, internal combustion, and hydraulic engines ; machinery and component 
parts ; mechanical and hand forges ; locksmiths’ and fitters* shops ; metal 
work ; tools for industry, etc. ; zinc, tinplate, steel plate, etc., goods ; luxury 
articles of gold, silver, bronze and other metals ; metal stamping; electro-plating ; 
buttons, clasps, signboards, metal ornaments, etc. ; wire gauze, chains, keys, 
screws, needles, wii’e, cables ; firearms and stool weapons ; cutlery (table and 
industrial) ; scales and weighing machines, weights, safes, lamps, taps, etc. ; 
ventilation and heating apparatus ; goldsmiths’ work ; precious stones ; jewel¬ 
lery ; watch-making. 

7. Electrical and scientific instruments. — Instruments, apparatus and materials 
for the generation, transmission and transformation of electric power and light ; 
optical, photometric, surveying, astronomical, meteorological, musical, medical 
and surgical instruments ; weights and measures ; teaching and laboratory 
material. 

8. Chemical industry. — Manufacture of chemicals used in crafts and industries, 
pharmacies and agriculture. Chemical substances of animal, vegetable or mineral 
origin ; gases, acids and salts ; greases and lubricating oils, varnishes, colours, 
candles, soap, matches, glue, lye, fertilisers, essences and scents ; by-products 
of coal-tar distillation ; refineries ; powder and explosives ; rubber ; celluloid 
and sim lar substances ; paper and pasteboard ; manufacture and working 
up of cardboard ; hides and skins (tanning, furriers’ work) ; steel and leather 
goods ; paper bags and cardboard boxes. 

9. Building industry. — Quarrying ; production and preparation of all sorts 
of stone and earthen materials for construction and hydraulic works ; cement, 
stone, marble, mosaic, and artificial stone ; pottery and china ; glass and glass¬ 
ware ; all branches of the building trade, including decoration, ventilation and 
the sanitary fittings of buildings ; ships’ carpentry ; construction and maintenance 
of roads, canals, harbours, hydraulic works, etc. 

10. Wood industry. — Cabinet making ; chair making and upholstery ; wood. 


30 
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legislation, home work is also within the scope of the Act, but 
domestic service and the liberal professions are excepted from its 
application. 

Another type of work to which the Act does not apply is that 
in undertakings and on estates administered directly by the State 
and in public services administered on behalf of the State provinces, 
communes or other public authorities. The Act provides that 
special joint bodies are to be established for this type of undertaking, 
on which the authorities and the workers are to be represented. 
The conditions of employment in these imdertakings may not be 
less favourable for the workers than those in similar undertakings 
or occupations. The Ministry of Labour and Social Welfare 
may make special regulations governing the procedure of joint 
boards in certain public services of a national character, but such 
regulations must not depart from the general principles laid down 
in the Act. Regulations for the National Telephone Company 
were issued on 18 March 1932 ^ 


Form, Composition and Dissolution of the Joint Boards, 
AND Related Questions 

The boards are composed, as a rule, of six employers' and six 
workers' representatives, with the same number of substitutes, 
a chairman and a deputy chairman. A board may be divided 


ivory and bone turning ; carving ; mechanical saw-milling ; joinery ; cooperage ; 
carpentry ; moulding ; sculpture ; inlaying. 

11. Textile indtistry. — Cotton, wool, hemp, jute, linen and silk ; finishing ; 
embroidery, lace, velvet and carpet making, and in general all kinds of weaving; 
cord making. 

12. Clothing industry. — Trimmings ; boots and shoes ; mattresses ; hats 
and caps ; ready-made clothes of all sorts ; related trades (gloves, belts, corsets, 
fans, umbrellas, walking-sticks, etc.) ; dyeing, washing and ironing ; artificial 
flowers, feathers ; other millinery trades. 

13. Printing and allied trades. — Printing, lithography, engraving, photography 
and other graphical reproduction processes ; book publishing, publishing of 
periodicals ; bookbinding. 

14. Railways. — All industries, trades and operations connected with railways. 

15. Other land transport. 

16 . Maritime and aerial transport. 

17. Watery gas and electricity, — Production and distribution. 

18. Communications. — Post, telegraph, telephone, wireless telegraphy. 

19. Commerce. — Warehouses ; wholesale and retail trade. 

20. Hotel industry. — Hotels, inns, restaurants, caf4s, bars, beershops, taverns 
and similar establishments. 

21. Hygiene services. — Baths, hair-dressing, shoe-blacking and other hygienic 
and toilet services. 

22 . Bankingy insurance, and offices. 

23. Public entertainments. 

24. Other industries and occupations. 

^ Oaceta de Madrid, 19 March 1932. 
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into several sections for reasons of efficiency, or several boards 
may be combined for reasons of economy. The chairman and 
deputy are appointed by a unanimous vote of the members or, 
failing this, by the Ministry of Labour and Social Welfare from a 
list of three candidates proposed respectively by the employers’ 
and workers’ organisations concerned and the provincial labour 
delegate 

The administrative staff is appointed by the Ministry, secretaries 
being required to prove their aptitude for the work by means 
of examinations. 

The members are elected by the legally constituted trade 
associations of employers and workers, or, if such do not exist, 
by direct secret ballot by the employers and workers of the occu¬ 
pation concerned. Only associations which fulfil the statutory 
requirements (to be definitively laid down in the contemplated 
Trade Associations Act), and entered in the electoral register for 
social purposes at the Ministry of Labour and Social Welfare, 
are entitled to vote. The members hold office for three years. 

The functions and responsibilities given to the joint boards 
under section 19 of the Act, quoted above, are so considerable that 
the exactitude with which the procedure for the election of the 
members is prescribed is by no means surprising. It can only 
be summarised here. The employers’ associations usually receive 
one vote for every himdred workers employed. The election takes 
place within the associations in accordance with their rules or 
standing orders ; it is provided that a representative of the author¬ 
ities shall be present at the election of the [workers’ representatives. 
Each][elector][may vote for as many candidates as there are to be 
representatives of his category. The provincial labour delegate 
is responsible^for the counting of the votes and the declaration of 
the result ; appeal to the Ministry of Labour and Social Welfare 
is provided^for, in which case that authority, after hearing the 
opinion of the Labour Council, issues a final decision If the 
employers or workers refuse to elect representatives without good 


^ The provincial labour delegate is the head of all the authorities under the 
Ministry of Labour in the province ; he has important functions respecting the 
fixing of conditions of work emd the adjustment of disputes by the joint boards, 
which will be referred to as they arise. (Act of 16 May 1932 ; Decree of 3 Nov¬ 
ember 1931 concerning the reorganisation of the Ministry of Labour and Social 
Welfare, Chapter V.) Other functions relating to conciliation are assigned to 
the provincial labour delegates by the Decree of 29 May 1931 {Legislative Series, 
1931, Sp. 3), an account of which is given below. 

* The Labour Coimcil is an advisory body set up by the Ministry of Labour 
in 1924. It is at present undergoing reorganisation as a result of the institution 
of the joint trade boards and the new duties assigned to it by this Act. 
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reason, these may be nominated ex officio by the Ministry. This 
secures the actual establishment of joint boards in all cases in 
which the Government regards it as desirable. The provision 
that the board may still function even if one side is not represented, 
and may thus perform its supervisory duties even when incomplete, 
is also important. 

The joint boards being public bodies, the chairman, deputy 
chairman and members have the privileges of public authorities 
when performing their fimctions, and members, once nominated, 
may resign or cease to perform their functions only for certain 
reasons specified in the Act — namely, justified and permanent 
transfer of residence outside the area for which the board is 
competent, change of occupation, involuntary loss of membership 
of the organisation represented, or other reason judged sufficient 
by the Ministry in each individual case. 

In order that the workers’ members may be able to attend 
the sittings of the board, these must as a rule be held outside 
statutory working hours. The board refunds to the workers’ 
members any wages lost as a result of attending sittings. 

The boards draft their own standing orders, but must submit 
them for approval to the Ministry, which may amend them after 
hearing the opinion of the Labour Council. 

If the activities of a board cause disputes or a disturbance 
of the peace, or take an illegal or disorderly form, the Ministry 
may suspend it at the suggestion of the provincial labour delegate, 
or dissolve it after consulting the Labour Council ; in the latter 
case, new elections take place. Boards which neglect their duties 
are liable to administrative penalties. 

The State bears the expenses of the boards, which are provided 
for in the estimates of the Ministry of Labour and Social Welfare. 

Functions and Procedure of the Boards 

Section 19 of the Act quoted above shows that the boards 
have wide and varied functions. Three in particular relate to 
the adjustment of industrial disputes and therefore deserve special 
attention, namely : the general obligation to determine the bases 
for conditions of employment in the trade or occupation con¬ 
cerned ; the duty of supervising the observance of the regulations 
on these conditions and punishing contraventions ; and thirdly, 
the duty of settling collective labour disputes. 
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The Determination op General Conditions 
OF Employment 

This is the principal function of the boards. Although the Act 
uses the expression “ determination ”, in practice it is usually 
a question of arriving at this result by way of agreement between 
the representatives of the parties ; that is to say, the board acts 
as a mediator, and it is only when there is no prospect of agreement 
that it decides outright and so determines conditions in the true 
sense of the word. 

Decisions are adopted by an absolute majority of votes. On 
a first convocation, an equal number of employers’ and workers’ 
members must be present, but on a second convocation a vote is 
valid even if the numbers are not equal. In this case, and in that 
of extraordinary sittings of the board, only questions entered 
on the agenda may be discussed and decided. 

The chairman has a casting vote only if the voting is still 
equal on a second ballot ; in other cases he acts as a mediator and 
endeavours to bring about an agreement ; he may make proposals 
for compromise with this object in view. 

In order to elucidate the facts of the case, the chairman may 
call on the members to give information or their opinion, and 
technical experts may be nominated as assessors by the parties 
or by the Ministry of Labour and Social Welfare at the suggestion 
of the chairman or the provincial labour delegate. 

When determining the bases for conditions of employment 
-- by which is meant in particular the regulation of wages, hours, 
overtime and circumstances justifying dismissal — the boards 
must also fix a period of validity, otherwise their decisions are 
void. The Act provides for a minimum period of validity of one 
year and a maximum of two years. Contracting out of the condi¬ 
tions in individual contracts or collective agreements is prohibited 
The fixing of minimum wages for home work is also provided for 
in the Act, but the details are of no importance so far as this study 
is concerned. 

The wide powers of the boards to determine bases for conditions 
of employment that are binding on the parties has made it necessary 
to provide legal remedies against their decisions and to lay down 
a special procedure for the purpose. 

' Cf. sections 9-12 of the Act of 21 November 1931, Legislative SerieSt 1931, 
Sp. 14 (Contracts of Emp]o3rment, Collective Agreements). 
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The provincial labour delegate and the Ministry of Labour and 
Social Welfare must be informed of all votes and decisions of the 
boards within 24 hours of their adoption. Appeal (recurso) against a 
decision relating to conditions of employment may be made within 
ten days of its publication in the Official Gazette, which must have 
been notified within 24 hours of adoption. On expiry of this period, 
the chairman submits a report to the provincial labour delegate, who 
passes it on, with his own opinion, to the Ministry of Labour and 
Social Welfare within five days; the latter authority issues a final 
decision within twenty days, after consulting the Labour CounciL 

Decisions of the boards concerning conditions of employment 
or other matters come into force on the day of their publication 
in the Official Gazette, if no appeal is made within the prescribed 
period and if the provincial labour delegate does not, within five 
days, report that they are illegal. 

Even if no appeal has been lodged and no illegality reported, 
the Ministry of Labour and Social Welfare may amend the decision 
of a board, after consulting the Labour Council, if such decision, 
in the opinion of the provincial labour delegate, tends to prejudice 
the interests of the occupation concerned. The Ministry may 
also instruct the Council to examine decisions with the object 
of simplifying and co-ordinating them and evolving national 
standards for labour conditions. The Ministry’s action in this 
respect is not subject to "appeal. 

The fact that the Act makes the joint boards public institutions 
means that the conditions of employment established by them 
have the force of public law and that their observance must be 
safeguarded by penal sanctions. The boards have therefore been 
explicitly given the function of supervising the observance of 
social legislation, of their own decisions in particular, and of indi¬ 
vidual contracts and collective agreements ; the latter must, as 
has been noted, fulfil the minima prescribed by the boards in 
their decisions. In order to perform this function the Board 
may appoint special supervisory assessors who have the character 
of auxiliary officials of the factory inspection service for the 
execution of their duties ; and in case of non-observance of the 
conditions fixed they may propose to the provincial labour delegate 
the infliction of fines ranging from 26 to 260 pesetas for a first 
offence and to 1,000 pesetas for a repeated offence. If the fine 
exceeds 600 pesetas, an appeal may be made to the Minister of 
Labour and Social Welfare, who gives his decision after consulting 
the Labour Council. In order to prevent delay, penal proceedings 
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must be held within a short period (6, 8 or 10 days). Collection 
of unpaid fines is undertaken by the court within 14 days on 
application by the provincial labour delegate. 

Special Peooedube in Case oe Laboijb Disputes 

On the outbreak of a collective labour dispute, the party 
intending to take direct action (strike or lock-out) is required 
to notify the competent joint board or subsidiary board attached 
to it, in order that this body may intervene in good time. As a 
rule, proceedings take place first of all before the subsidiary board, 
but, even when there is such a board, the principal board may 
intervene at once if it considers the case to be sufficiently important. 

The parties have to appear within twenty-four hours before 
the principal board, which may give a hearing to other persons 
also if such action appears likely to assist it in forming an opinion 
on the case. 

The representatives of the parties must be fully authorised 
to negotiate on all the points in dispute and to conclude a 
collective agreement. 

If a settlement is reached, its terms are put in writing and 
signed by the parties. If there is danger of a strike or look-out, 
the representatives of the parties are bound to intervene for 
its prevention. 

If the subsidiary board has first attempted conciliation without 
success, the competent principal board may make a fresh attempt 
within two days. If this too is unsuccessful, the Ministry of 
Labour and Social Welfare may caU upon the parties to submit 
the case to the Labour Council, as supreme authority, within 
five days. Such a step on the part of the Ministry is contemplated 
mainly for disputes in undertakings of public importance, e.g. 
railways, tramways, and gas, water and electricity works. 

Finally, the joint boards may propose to the parties that 
arbitration proceedings be opened. If such a proposal is accepted, 
a document is drawn up recording the obligation of the parties 
to accept the arbitration award, which is then binding on them. 
If the attempts at conciliation fail and the parties also refuse 
to accept arbitration, the board draws up a report of the case 
with its proposals for a settlement. This is submitted to the 
Ministry, which may publish it or not ae it thinks fit. 

This special procedure differs from other duties of the boards 
in that, except for the obligation to notify conflicts, it provides 
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no compulsion, but is largely based on the free will of the parties. 
Nevertheless the provision that a period of forty-eight hours in 
ordinary cases, and of five or eight days in disputes in under¬ 
takings of public importance, reckoned from the date of notifi¬ 
cation, must elapse before a strike or lock-out may be begun, 
contributes largely to the efficacy of the procedure. Contra¬ 
vention is punishable with fines of 5 to 150 pesetas for workers, 
and 250 to 1,000 pesetas for employers, in undertakings in general, 
while in case of conflicts in undertakings of x)ublic importance, 
the leaders and instigators may be imprisoned. The same punish¬ 
ment awaits the leaders and instigators of conflicts in contra¬ 
vention of a conciliation agreement or arbitration award, and 
employers who do not observe the terms of such settlements 

The responsibility of the trade organisations for such occur¬ 
rences is also provided for, and will be governed by the Trade 
Associations Act, which has not yet been issued. 

Joint Boards for Railways 

A special system for railways is laid down by the Act of 19 Sep¬ 
tember 1931 2. According to this system the Ministry of Labour 
and Social Welfare sets up joint boards for individual railways 
or groups of railways. Each board consists of a chairman, a deputy 
chairman and a secretary appointed by the Minister, together 
with assessors representing the employers and the workers and 
employees on a basis of equality (three to six on each side). The 
employers’ representatives are appointed by the directors of the 
railways, and the workers’ representatives are elected by the 
trade unions, following a well-defined procedure. Only workers 
employed by the undertakings for which the board is being set up 
may vote or be elected. The assessors are elected for three years. 

In addition to the several joint boards there is a central board 
which also consists of a chairman, a deputy chairman and a secre¬ 
tary appointed by the Minister of Labour and Social Welfare, 
together with three assessors on each side elected by the assessors 
on the several joint boards. 

The powers of the joint boards and the central board are still 
regulated by the provisions of the Decree of 26 November 1926 

1 For details concerning the right to strike or to declare a lock-out, a subject 
which does not fall within the scope of this study, cf. Intbbnational Labovb 
OnpiOB : Freedom of Association, Vol. IV, pp. 199 et seq. ; and also the new 
Act on the Defence of the Republic of 21 October 1931, though this is of a purely 
political nature. 

‘ Legislative Series, 1931, Sp. 12. 
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relating to national corporative organisation, with the amendments 
of 8 March 1929 relating to joint trade boards and corporation 
coimcils^. (This Decree was incorporated in the laws of the Republic 
by an Act of 9 September 1931.) In addition to other functions out¬ 
side the scope of the present study, they are called upon to determine 
basic conditions of labour and to carry out conciliation procedure 
in disputes. The central committee, however, has only informatory 
powers so far as the determination of basic labour conditions and 
the decisions of the boards in general are concerned, the final deci¬ 
sion resting with the Ministry of Labour and Social WeKare. 

Tramways are covered by the general Act of 27 November 1931. 

Special Functions of the Provincial Labour Delegates 
ACCORDING to THE DECREE OF 29 MaY 1931 

The Act of 27 November 1931 does not affect the validity of 
the Decree of 29 May 1931 which assigns important functions 
relating to conciliation in collective labour disputes to the district 
delegates (now provincial delegates) 

If it comes to the knowledge of a provincial delegate that a 
group of workers or a trade union has begun a collective dispute 
with an employer or group of employers, or vice versa, in order 
to secure a change in the existing conditions of labour, and that 
the disagreement may lead to a disturbance in the industry con¬ 
cerned, it is his duty to send for representatives of the employers 
and workers involved in the dispute and require them to submit 
the case to the competent joint committee ^ or to an arbitrator 
acceptable to both sides. 

If this effort fails, the provincial delegate must require both 
sides to appoint representatives with full powers to discuss the 
matter under his chairmanship. 

Decisions reached by the procedure described above through 
joint committees (or trade boards), an arbitrator or the provincial 
delegate may not make any essential alteration in the conditions of 
work laid down by law or in the basic labour conditions already 
determined by joint committees (or trade boards). They are 
limited to interpreting and supplementing existing texts. 

^ See above, Section 1, ad finem. 

Legislative Series, 1931, Sp. 3. 

^ The Ministry of Labour and Social Welfare may also appoint special delegates 
for individual cases. In the absence or incapacity of such delegates their functions 
devolve on the governors or mayors. 

^The joint trade boards set up under the Act of 27 November 1931 would 
obviously be indicated where they exist. 
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If the last-mentioned procedure of the provincial delegate 
leads to no decision either because of the failure of one of the 
parties to appear or because of the attitude of one of the parties 
in the negotiations, the existing conditions of work remain in 
force. Any action which, in the terms of the Decree, aims at 
interfering with the freedom of labour on the basis of these condi¬ 
tions is illegal and gives rise to prosecution. In such an event the 
provincial delegate must take no further action and the matter 
is turned over to the police. 

The provincial delegates are empowered to impose penalties, 
within the limits of provincial legislation, on persons who fail 
to appear after being convened to attend conciliation proceedings. 


§ 3. — Statistical Data 

Table I shows the number of strikes, the number of workers 
involved and the number of working days lost in the years 1906 
to 1929. Table II shows the results of the strikes. No statistics 
of the activity of joint trade boards are available. 


TABLE I 


Year 

Number of strikes 

Number of workers 

Working days lost 

1906 . 

130 

20,176 


1906 . 

122 

24,394 


1907 . 

118 

12,671 


1908 . 

127 

12,748 


1909 . 

78 

6,683 


1910. 

151 

36,897 


1911. 

118 

22,164 


1912. 

169 

36,306 

— 

1913. 

201 

84,316 

2,268,169 

1914. 

140 

49,267 

1,017,889 

1916. 

91 

30,691 

382,885 

1916. 

178 

96,882 

2,416,304 

1917. 

176 

71,440 

1,784,638 

1918. 

266 

109,168 I 

1,819,296 

1919. 

403 

178,496 

4,001,278 

1920 . 

424 

244,684 1 

7,261,762 

1921. 

233 

83,691 

2,802,299 

1922 . 

429 

119,417 

2,672,667 

1923 . 

411 

120,668 

3,027,026 

1924 . 

156 

28,744 

604,612 

1926 . 

164 

60,120 

839,934 

1926 . 

93 

21,861 

247,223 

1927 . 

107 

70,616 

1,311,891 

1928 . 

87 

70,024 

771,213 

1929 . 

96 

1 _ 

66,676 

313,065 
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TABLE n 


Method of settlement 

1924 

1925 

1926 

1927 

1928 

Without direct interference or by aban¬ 
donment of the undertaking. 

28 

30 

14 

10 

13 

By direct negotiations : 

between employers and workers . . . 

39 

44 

26 

41 

22 

between employers and workers’ orga¬ 
nisations. 

17 

18 

11 

7 

7 

between employers’ organisations and ; 
workers. 


1 



1 

between employers’ organisations and 
workers’ organisations. 

5 

4 

5 

4 

3 

By conciliation and arbitration procedure 

5 

5 

4 

— 

— 

By interference of governors, military 
authorities and Government officials. 

38 

36 

13 

28 

16 

By interference of mayors and local offi- 
cieJs of the Labour Council. 

20 

22 

20 

10 

13 

By joint committees of employers and 
workers. 

3 

4 

— 

7 

12 

Total. 

165 

164 

93 

107 

87 


§ 4. — Summary 

Spain has had legislation for the settlement of collective labour 
disputes by conciliation and arbitration since 1908. The system 
was based on the voluntary collaboration of the parties. In the 
course of time, following the recognition of trade unions, this 
legislation was developed further by the Decree of 26 November 
1926 relating to national corporative organisation, which was 
revised by an Order of 8 March 1929. The revolution led to an 
extensive readjustment of conciliation and arbitration procedure, 
which remained, however, very closely bound up with the previous 
system. The principal text for the new procedure is the Act 
of 27 November 1931, but the joint trade boards for railways 
are regulated by the Act of 19 September 1931. 

The wording of the existing legislation shows clearly that 
the greatest value is attached to volimtary agreement between 
the parties. Nevertheless the joint trade boards are empowered, 
in the event of failure to agree, to lay down compulsory basic 
labour conditions which cannot be altered either by collective 
agreement or individual contract. Since the joint trade boards 
are administrative bodies, their decisions have the force of law, 
and penalties may be imposed for failure to observe them. 
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In addition to the procedure 'before the joint trade boards 
for the determination of basic labour conditions, there is also 
a special procedure for labour disputes which is initiated by the 
joint board on the application of the parties, such application 
being obligatory before a strike or lock-out may be declared. Apart 
from this obligation, there are no elements of compulsion in the 
procedure, which depends upon the voluntary collaboration of 
the parties. 

Finally, the Decree of 29 May 1931 assigns definite conciliatory 
functions to the provincial labour delegates, whose compulsory 
powers, however, are limited to that of requiring the appearance 
of the parties and imposing penalties for non-appearance. 

The present system of conciliation and arbitration in Spain 
is an integral part of the new corporative organisation of the nation 
laid down in the Act of 27 November 1931 relating to the joint 
trade boards, and must be understood in this context. So far as the 
determination of basic labour conditions is concerned, it belongs 
to the class of authoritarian systems and shows features resembling 
those of the Italian legislation. On the other hand, inasmuch as 
it tolerates strikes and lock-outs, even though subject to stringent 
conditions and only in so far as basic labour conditions, conciliation 
agreements, or binding arbitrations awards are not infringed, the 
Spanish system is less rigid than the Italian. 
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PORTUGAL 


In 1930 ^ Portugal — i.e. the mainland and outlying islands — 
had a population of about 6,650,000 spread over an area of nearly 
93,000 square kilometres. According to official statistics, in 1928 
the working population comprised 2,500,000 persons, or 42.5 per 
cent, of the whole, distributed among the principal occupations as 
follows : agriculture : 1,250,000, or 50 per cent. ; building 200,000 
or 10 per cent. ; inland and maritime navigation : 60,000, or 2.4 
per cent.; liberal professions and public services: 200,000, or 8 per 
cent. 

There are at present about 1,020 ^ trade unions in Portugal. 
Federations of unions of reformist tendencies exist in Lisbon, 
Oporto and Guimaraes. 

The central organisation of the employers’ associations is the 
Portuguese Employers’ Confederation (Confederagao patronal Por- 
tuguesa). The most important of the federations are the Portuguese 
Federation of Industries, the Colonial Centre, and the General 
Federation of Agriculture in Lisbon, the “ Commercial Federations ” 
of Lisbon and Oporto, and the Industrial Federation of Oporto. 

Section 277 of the Penal Code of 10 December 1852, which was 
carried over unaltered into the Penal Code of 16 September 1886 
now in force, prohibits industrial disputes, i.e. strikes and lock-outs, 
under penalty of fines and imprisonment, in the following terms : 

Imprisonment of from one to six months, or a fine of from 
5,000 to 120,000 reis, shall be imposed on (1) all combinations of 
employers of labour which attempt to force down wages abusively, 
and (2) all combinations of wage earners intended to suspend, 
prevent, or raise the cost of labour in any manner whatever. ” 


1 DiRAcgXo Geral de Estatistica ; SUirno Recenaeamento Geral da Populagdo 
(1 December 1930). Cf. also Anuario Eatatiatico de Portugal 1930. 

2 Professor Bento Carqueja estimates that there are at present about 60,000 
industrial undertakings in Portugal, employing at least 260,000 workers. Cf. 

As fabricas em Portugal ”, in O Comercio do Porto, 19 Sept. 1931. 

® Cf. O Comercio do Porto, 1 Jan. 1931, article byMr. J. Francisco Grilo on 
“The Social Year, f930 ”. For a detailed description of the development of the 
trade union movement, cf. Freedom of Aaaociation, Vol. IV, pp. 286 et seq. 
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The first Republican Government suspended this clause by a 
Legislative Decree of 6 December 1910, and issued an Order on 
17 August 1912 with a view to promoting the peaceful settlement 
of disputes This Order remained in force after section 277 of the 
Penal Code had been restored by a later Order of 15 February 1927. 

The Order of 17 August 1912 provides that on the proposal 
of the Department of Industrial Labour (Repartif^o de trabalho 
Industrial) and at the request of the arbitration courts ^ or of trade 
unions, unorganised employers or municipal councils, conciliation 
boards (juntas de conciliofdo) may be set up by Order in the more 
important industrial centres to prevent the outbreak of individual 
or collective disputes and to settle’Jthose which have arisen. They 
are to consist of two to five members and one or two substitute 
members, to be chosen jointly by the employers’ and workers’ 
organisations in the locality. The members of the committee elect 
a chairman and secretary from among themselves ; should they 
fail to do so, the senior member acts as chairman. Where there 
are no occupational organisations, the Order provides that the 
committee shall be elected by the individual workers and employers 
at a special meeting and from a panel drawn up for the purpose. 
Women are also entitled to vote, and persons of both sexes 
over sixteen years of age are eligible for membership. The members 
are elected for threejyears and are re-eligible. Their election must 
be confirmed by thejjcompetent Minister. 

The Order does not lay down detailed provisions respecting 
the procedure of the conciliation boards. They are required to 
hold at least one session a year, and must also meet, if requested 
by one of the members, a labour inspector, the administrative 
authorities, the chief health inspector or one of his officers, or an 
interested employers’ or workers’ organisation. 

The 'decisions of the board are adopted by a majority vote. 
If the dispute falls within the jurisdiction of more than one board, 
a joint session may be held, to which the administrative authorities 
may send representatives. 

The Order provides that the minutes of the board’s proceedings 
and the decisions adopted may be made public. The secretary of 

^ BvUetin of the International Labour Office, Basle, 1914, Vol. IX, pp, 267- 
269. 

* The courts here in question are those set up by the Act of 14 August 1889 
and the Orders of 19 March 1891, 14 April 1894, 2 December 1914, 13 October 1920, 
12 October 1928, and 2 and 29 April 1929, primarily for the settlement of individual 
labour disputes. They appear in a few cases to have intervened in collective labour 
disputes ^so, although no detailed information is available on this point. 
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the board miist compile statistics of the disputes with which it 
deals either ex officio or at the request of the parties, and of their 
nature and results, and must transmit them to the Department of 
Industrial Labour. 

It should be noted that the Government may call upon the 
conciliation boards to act not only as mediators in disputes between 
employers and workers, but also as advisory bodies on labour 
questions. The boards are expressly forbidden to carry on any 
other form of activity; should they do so, or should their services 
not be required, they may be dissolved. 

It is evident from the provisions described above that the 
system of conciliation boards is entirely voluntary. The Order 
neither lays down an obligation to submit disputes to the board 
nor makes compliance with their decisions compulsory, although 
the power to publish the minutes of the proceedings and the decisions 
of the board may sometimes exercise certain moral pressure on 
the parties. The prohibition of strikes mentioned above, and the 
provision for arrest for breach of contract contained in section 2393 
of the Civil Code may also have the effect of encouraging resort to 
conciliation and arbitration machinery. 

Lack of information makes it impossible to ascertain the results 
achieved by the conciliation boards. They appear, however, to 
have dealt only with disputes in a very limited sphere — notably 
in agriculture near Lisbon 

It remains to be seen whether the reform of the constitution now 
being planned will also extend to labour law and bring with it a 
revision of the legislation on conciliation and arbitration in collective 
disputes. 

On 28 May 1932 the Government published the preliminary 
draft for a new constitution, upon which it invited public discussion. 
This draft contains the following two clauses capable of affecting 
the future development of conciliation and arbitration machinery 
in Portugal : 

Section 40. — All disputes concerning coDective conditions of 
employment shall be decided by special tribunals organised as arbitration 
courts. 

Section 41. — In the economic relations between capital and 
labour, any suspension of work by either party with a view to enforcing 
its interests is prohibited. 

It would thus appear that the new Government intends to 


^ Ministerio de Fomento : Agenda Oficial de Trahalho e Juntas de Goneiliagd^, 
1912. 
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maintain the prohibition against strikes and lock-outs, and to 
introduce compulsory arbitration in collective labour disputes. 

The following table gives statistics of strikes in Portugal, showing 
their number, results, and in most cases their causes. The official 
statistics, however, cover the years 1903 to 1912 only and there are 
no really reliable sources of information. The tables have been 
compiled from particulars published in Professor Fernando Emidio 
da Silva’s work As Or eves and from figures established by some of 
the organisations concerned 


Year 

Num¬ 
ber of 
strikes 

Num¬ 
ber of 
defen¬ 
sive 
strikes 

Causes 

Results 

Sympa- 
thet ic 
strikes 

Hours 

of 

work 

Wages 

Miscel¬ 

lan¬ 

eous 

Suc¬ 

cessful 

Com¬ 

pro¬ 

mise 

Unsuc¬ 

cessful 

1903 . . . 

11 

2 

4 


3 

2 

3 

3 

3 

1904 . . . 

3 

— 

1 

— 

2 

— 

— 


— 

1906 . . . 

12 

4 

— 

3 

5 

— 

6 

1 

1 

1906 . . . 

6 

1 

1 

1 

2 

1 

2 

2 

— 

1907 . . . 

13 

o 

1 

2 

3 

5 

2 

5 

2 

1908 . . , 

11 

1 

1 

1 

1 

7 

4 

— 

2 

1909 . . . 

17 . 

3 

3 


6 

6 

12 

— 

2 

1910 . . . 

86 

1 

4 

17 

47 

13 

36 

36 

6 

1911 . . . 

162 

4 

39 

21 

64 

37 

73 

43 

21 

1912 . . . 

36 

2 

12 

4 

3 

14 

1 

13 

7 

1913 . . . 

19 

1 

2 

4 

5 

6 

5 

8 

3 

1914 . . . 

10 

— 

1 

2 

2 

6 

2 

4 

1 

1916 . . . 

16 

i 1 

2 

•7 

5 

1 

4 

9 

2 

1916 . . . 

7 

_ 

— 

3 

3 

1 

3 

4 

— 

1917 . 

26 

2 

— 

9 

12 

2 

14 

10 

2 

1918 . . . 

11 

— 

1 

3 

6 

1 

3 

4 

3 

1919 . . . 

21 

— 

8 

2 

7 

3 

7 

8 

3 

1920 . . . 

39 

2 

6 

3 

19 

9 

9 

26 

4 

1291 . . . ' 

10 

— 

2 

— 

4 

4 

2 

4 

2 

1922 . . . 

22 

— 

7 

3 

11 

1 

10 

6 

2 

1923 . 

21 

1 

5 

2 

7 

6 

4 

7 

3 

1924 . . . 

26 

— 

4 

4 

10 

7 

5 

11 

4 

1926 . . I 

10 


4 

3 

2 

1 

4 

3 

— 


This table shows an increase in the number of strikes since 
1910, which may be attributed to the following causes ; 

(a) The recognition by the Republican Grovernment of the 
right of combination and the legality of strikes and 
lock-outs. 

(b) The vigorous propaganda carried on by the organisation 
of the labour movement, which was initiated by the 1909 
congress and strengthened by the resolutions adopted at 


^ Boletim do Trahalho IndxiatriaU No. 81. Bento Cabqueja : Economia Politica, 
Vol. V, p. 308. 

* M. J. de Sousa : O Sindicaliamo em Fortugal^ p. 67. 
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the 1911 congress, which laid down among others the 
principle that arbitration should be refused in whatever 
form 

(c) The spread of the labour movement in the country districts. 
The first land workers’ congress held in Evora in 1912 
was attended by thirty-nine unions, and the second, held 
in the same town in April 1913, by seventy unions. 

(d) The imfavourable change in living conditions from 1910 
onwards, and particularly from the beginning of the war, 
which gave rise to a number of movements aiming at 
improving wages. Most of the strikes arose out of claims 
for higher wages ; from 1910 to 1925, 41.2 per cent, of 
them were successful, 14.3 unsuccessful, and 44.4 ended in 
a compromise. 

According to an enquiry carried out by Professor Bento 
Carqueja ^ into the causes of strikes during the years 1903 to 1912, 
the number of workers affected by disputes arising out of wage 
demands during these ten years was 85,660, and the number of 
working days lost 725,000. 
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GREECE 


§ 1. — Economic Background and Development ^ 

Since the conclusion of the Treaty of Lausanne in 1923, the 
territory of Greece has an area of 130,000 square kilometres. 
The 1928 census showed a total of 6,205,000 inhabitants, which 
corresponds to a density of population of 47.66 inhabitants to 
the square kilometre. From 1921 to 1926 1,500,000 refugees and 
exchangeable persons entered Greece, while 354,000 exchangeable 
Turks left the country 

Greece is essentially an agricultural country, and in 1928 the 
rural population represented about 57 per cent, of the whole. 
In the same year the active population, classified according to 
occupations, was distributed among the main branches of industry 
as follows : agriculture, 53.7 per cent.; industry, 15.7 per cent.; 
commerce, 7.6 per cent. 

Although agriculture is still the most important activity 
carried on in Greece, industry is making rapid strides. As early 
as 1920 the census of industrial undertakings revealed the existence 
of 33,811 imdertakings employing 154,633 persons, of whom about 
100,000 were wage earners. The main industries are the food and 
drink industries (milling, oil and distilling), textiles, and mining 
and quarrying. 

On the basis of various legislative measures concerning trade 
associations, the first of which dates from 1914, both employers’ 
and workers’ organisations have reached an advanced stage of 
development. 

The workers’ unions are grouped into various important trade 
federations. The General Confederation of Labour, founded by 
the Socialist Party in 1918, is the most representative of the 
Greek workers’ organisations. In June 1930 it had a membership 

^ A. ANJDRAAiDiis < Les effete dconomiquee et eociaux de la guerre en Qrkce, 
Publication of the Carnegie Foundation. Presses universitaires de France, Paris. 

* The Statesman'8 Yearbook, 1930, and Ministry of National Economy 
OF THE Greek Republic : Statietique g4n6rdle de la Grice, ** Recensement de 
1920 ”. League of Nations : International Statistical Yearbook, 1929. 
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of 90,000, but a minority group of radical tendencies has recently 
seceded from it. 

In addition to the trade union federations there are a certain 
number of local organisations, called workers’ centres 

The employers’ associations also form several large central 
organisations. Among them may be cited by way of example 
the Association of ,Greek Manufacturers and Craftsmen, the 
Federation of Tobacco Traders, the Greek Commercial Union, 
the Greek Shipowners’ Union, etc. In 1929 there were chambers 
of commerce and industry in sixteen towns. 

As regards crafts, the State provided, by an Act promulgated 
in 1925, for the creation of chambers of trades and crafts which 
now operate in six towns. There is also a Greek Confederation 
of Trades and Crafts, which comprises about 500,000 members 
and has a large number of organisations affiliated to it throughout 
the country. In tendency it is definitely conservative. 

Chambers of agriculture similar to the trade chambers have 
also been set up on a statutory basis 

Strikes first began to be frequent in Greece about the year 
1879. At that time, however, large-scale industry was still in its 
infancy ; and it was not until it had reached a more advanced 
stage of development that it became necessary to take suitable 
legislative action. The first labour laws, adopted from 1910 
onwards, were designed for the general protection of labour ; 
but even at that time attempts were made not only to secure 
better working conditions, but also to provide for the settlement 
of any disputes that mightj^arise. 

The development of this legislation was somewhat interrupted 
by the Balkan wars of 1912-1913, but was resumed after 1914. 
The first social insurance Acts were promulgated during 1914-1915; 
Act No, 281 of 21 June-4 July 1914 laid down in detail for the first 
time the regulations governing the right of association in trade 
imions. 

From 1915 onwards, however, strikes became more and more 
frequent and serious. They increased particularly after the 
foundation of the Confederation of Labour in 1918, and this gave 
rise to new legislative measures. In 1920 the Trade Union Act 
was amended and supplemented, and various other important 
Acts were promulgated, notably that concerning the right to 
dispose of one’s labour, which made ‘‘ intimidation ” an offence. 


^ Freedom of Aaaodation^ Vol. IV, pp, 306 et seq. 
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Until 1926, however, no legislative measures were adopted to 
secure the peaceful settlement of collective disputes. During the 
years preceding the adoption of the Act on collective disputes the 
latter were settled as far as possible by the administrative autho¬ 
rities ; but their intervention as arbitrators was imsupported by 
legal penalties and was therefore of very limited scope, being 
effective only in settling disputes in which the differences between 
the parties were inconsiderable. 

It was therefore the necessityjof introducing a more effective 
system of arbitration that inspired the Legislative Decree respec¬ 
ting arbitration and conciliation in disputes to which salaried 
employees and wage earners are parties, dated 21 April 1926, 
which is at present in force 


§ 2. — The System in Force 

The Legislative Decree of 21 April 1926 concerns collective 
disputes as defined in its opening section, and covers both wage 
earners and salaried employees. The authorities competent to 
deal with the disputes covered by the Decree are the Governors- 
General of Macedonia and Thrace, prefects and labour inspectors 
within their respective jurisdictions and, for disputes in general, 
the Minister of National Economy. 

Conciliation 

Provision is made for the setting up in every collective dispute 
of a special conciliation committee, consisting of the labom 
inspector for the district, who acts as chairman, and of a represen¬ 
tative of a local employers’ association and a representative of 
the workers’ or employees’ organisation concerned. Detailed 
regulations are laid down for the manner in which each of these 
members is to be appointed, and special provision is made for cases 
in which the dispute affects a liberal profession. If the dispute 
arises in Athens or the Piraeus, the committee is appointed by 
the Minister of National Economy and must have as its chairman 
a high official of the Labour and Social Welfare Section. 

Membership of a conciliation committee, as of every kind of 
committee set up by the law, is open only to Greek citizens who 


^ Legislative Series, 1926, Or. 3. 
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have attained their twenty-fifth year and are in full possession 
of their civil and political rights. Members of the committee are 
entitled to compensation for any wages or salary lost. The per¬ 
formance of their duties is compulsory, and any person who fails 
to fulfil them without good reason or who divulges secrets that 
have come to his knowledge during the performance of his duties 
is liable to imprisonment. 

The conciliation committee is set up by the competent authority 
either ex officio or at the written request of the parties. The parties 
are summoned immediately, and may appoint representatives 
instead of appearing in person. 

If the conciliation proceedings are successful, the settlement 
reached must be recorded in a report signed by the members of 
the committee and the parties concerned, and entered in a special 
register. The settlement has the force of a collective agreement 
between the parties. 

If the parties refuse to submit to conciliation, or if the concilia¬ 
tion proceedings break down, the committee draws up a report 
which is transmitted either to the Labour Arbitration Board or, 
if the dispute concerns salaried employees, to the Ministry of 
National Economy (Labour and Social WeKare Section). 

Arbitration 

The Legislative Decree of 1926 institutes two distinct forms 
of arbitration : a voluntary system for collective disputes between 
employers and workers, and a compulsory system for collective 
disputes affecting salaried employees. 

Voluntary arbitration in disputes concerning workers is 
effected by one of the six permanent arbitration boards set up by 
the law. Each board is appointed for a period of two years, and 
consists of a judge who acts as its chairman, two employer and 
two worker members. These four delegates are chosen by lot 
from a list of persons nominated by the chambers of commerce 
and industry on the one hand, and the competent workers’ orga¬ 
nisations on the other, each list being submitted beforehand to 
the opposite side, who may exercise a right of challenge. 

When the arbitration board is informed, through the concilia¬ 
tion committee’s report, of a collective dispute, it convenes the 
parties, who may choose accredited delegates to represent them. 
Before trying to settle the dispute by means of an award, the 
arbitration board must make a final attempt to bring about a 
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settlement through agreement. If this is unsuccessful, the board 
proceeds to investigate the case. For this purpose it may call 
witnesses and hear experts, examine accounts and other documents, 
and hear the parties themselves. The award requires a majority 
vote for its adoption, and is subsequently recorded and made 
public. The award is only binding if both parties accept it as 
such either beforehand or within three days after it has been 
issued. If accepted, the settlement has the force of a collective 
agreement for a period of not less than three months. 

Disputes between employers and salaried employees are dealt 
with by the permanent arbitration board set up in Athens. This 
board sits under the chairmanship of a judge of the Court of 
Appeal, and is composed of a jurist, two representatives of em¬ 
ployers’ associations specifically mentioned in the Act, and two 
representatives of salaried employees’ organisations. Detailed 
provisions are laid down for the nomination of the various members 
of the board. 

Disputes concerning which the competent Minister has received 
the prescribed report from the conciliation committee are referred 
by him to the arbitration board for settlement if he thinks fit. 
Before coming to a decision, the arbitration board must thoroughly 
investigate the causes of the dispute. Its procedure is the same 
as that prescribed for the workers’ arbitration board. 

The parties are entitled to give their views on the dispute to 
the arbitration board through a delegation of not more than three 
persons. Minutes are taken of the discussion and the proceedings 
of the board. 

Awards are issued by a majority vote, and must be supported 
by at least three votes. They have the force of a binding collective 
agreement between the parties, which may be altered only after 
a period of three months, and in accordance with the prescribed 
procedure. Finally, any party who fails to comply with the 
decisions of the board must compensate the injured party in such 
measure as the law prescribes. Any agreement contrary to these 
provisions is null and void. 


Opinions 

Speaking on his political programme at Salonika in 1928, 
Mr. Venizelos gave some indication of the chief points in his labour 
policy 

^ Measager (VAthinea, 23 July 1928. 
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Although the worker’s right to strike and the employer’s corres¬ 
ponding right to declare a lock-out is recognised, it is essential (he 
said) to avoid such disputes whenever possible, and appropriate 
legislative measures should be adopted to this end. Mr. Venizelos 
foreshadowed the adoption of ‘‘ a form of procedure similar to 
that introduced by the Covenant of the League of Nations for 
disputes between countries Hence it should be made compul¬ 
sory for the parties to inform the Minister of National Economy 
of their dispute before having recourse to a strike or lock-out. 
The Minister would then have to investigate the dispute, embody 
his conclusions in a report and make them public. 

The speaker considered that this form of procedure would 
secure, in a great many cases at least, the satisfaction of legitimate 
claims before relations between workers and employers became 
strained, or would at any rate prevent the occurrence of a strike 
or lock-out ”. 
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YUGOSLAVIA 


§ 1. — Economic Background and Development 

The Kingdom of Yugoslavia, which, in addition to the former 
Kingdom of Serbia, comprises Mont^enegro and part of the former 
Dual Monarchy of Austria-Hungary, has an area of 295,000 square 
kilometres. Of its thirteen million inhabitants more than four- 
fifths are dependent on agriculture. The majority of the remaining 
fifth are occupied in handicrafts. Five per cent, of the population, 
are engaged in the public services and the professions. 

Yugoslavia is therefore a predominantly agricultural country. 
Except in Slavonia and certain parts of Croatia the agricultural 
land consists almost exclusively of small or medium-sized peasant 
holdings, worked for the most part by the owner and his family. 
This fact explains the absence of special legislation determining 
working conditions in agriculture ; 30.5 per cent, of the territory 
of Yugoslavia consists of forests, so that forestry is of importance 
as well as agriculture. Approximately fifteen million cubic metres 
of wood are produced annually, and [the number of sawmills 
is considerable. 

The workers’ movement in the old Serbia dates from the 
foundation of friendly and mutual improvement societies in the 
eighties of last century. After 1900, workers’ associations were 
formed which accepted the principle of class'^ warfare. After 
1905 the organisation of the trade associations was strengthened 
and the movement reached its peak in 1921. When the State 
Constitution was repealed on 6 January 1929 the total membership 
of the workers’ unions affiliated to the Federation of United Trade 
Unions was 36,044. The present membership is unknown. The 
Union of Commercial and Industrial Employees, which on 1 January 
1931 had 22,000 members, is not a militant trade association. 

The Federation of Industrial Corporations is an employers’ 
association organised on a national scale 


^ Cf. Freedom of Aseociatiotit Vol. IV, pp. 317 et seq. 
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In the old Serbia as early as 1847 an Order concerning guilds 
was in force which did not deal with the regulation of collective 
labour relations but was in fact a continuation of the mediaeval 
regulations concerning guilds. It was only in 1904 that preparations 
were made for the promulgation of up-to-date social legislation. 
An Industrial Bill was drafted that included provisions for the 
settlement of labour disputes. But this Bill did not find favour 
with the employees, who were alarmed in particular at what they 
considered to be the inadequate rules of procedure of the proposed 
Labour Courts. A social-political writer (Dragicha Laptchewitch) 
expressed himself as follows : The machinery proposed in this 
Bill resembles a court, but in practice its activities are confined 
within such narrow limits and the appointment of the members 
is so regulated that the employer may be certain beforehand that 
he will lose his case.” The Bill was re-drafted several times. The 
jurisdiction of the Labour Courts, which by the Bill of 1904 was 
confined to the employers and workers belonging to the guilds, 
was extended to all industrial workers. According to the preamble 
of a second Bill dated 1907, this was necessary ‘‘ because the 
freedom of a large number of industries had been proclaimed ”. 
In 1910 an Industrial Act ^ based on the preparatory labours 
of previous years was finally passed. For disputes between indi¬ 
viduals this Act set up a Labour Court consisting of an equal 
number of employers’ and workers’ representatives. A neutral 
person was designated as chairman. An Order of 16 April 1912 
deals with the procedure of the Labour Courts, and inter alia with 
their jurisdiction in collective disputes. 

Under this Order collective disputes may also be referred to 
Labour Courts on the application of one of the parties. The Court 
must without delay fix a time-limit and attempt to bring about 
an amicable settlement. If the attempt at conciliation fails, the 
Court terminates the proceedings and publishes the facts erf the 
case and the result of the negotiations in the daily newspapers. 
The procedure is the same if one of the parties refuses to take 
part in the proceedings. 

The Labour Courts which, in so far as the parties voluntarily 
agreed to accept their mediation, were also intended to function 
as conciliation boards, were to be attached to the communal 
couriis. But the Act was put into force only in a few communes, 
owing to the outbreak, shortly after its promulgation, of the 


^ Bulletin of the International Labour Office, Basle, Vol. VI, 1911, p. 191. 
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Balkan war, followed, after a short interval of peace, by the war 
of 1914. 

Although it was used in settling a few disputes between indi¬ 
viduals, it was never of any importance in collective disputes. 

The Act remained in force in the old Serbia after the war. 
Only since 9 March 1932 — date of the coming into force of the 
new industrial law of 5 November 1931 ^ — the provisions con¬ 
cerning the industrial law of 1910 were abolished also for old 
Serbia. The new industrial law states that, for the whole territory 
of the Kingdom, Labour Courts must be set up and entrusts to 
these courts the negotiating and the decision of individual 
disputes (section 344). 

In parts of the country outside old Serbia the history of the 
law on conciliation and arbitration varies. Austrian laws were 
in force in the former Crown Land of Carniola and the parts of 
Steiermark and Carinthia that were incorporated in Yugoslavia, 
and the reader may therefore be referred to the study on concilia¬ 
tion and arbitration in Austria. Conditions were similar in Bosnia 
and Herzegovina, where Austrian laws were gradually introduced 
by means of Orders. In the former Hungarian territory, in which 
Hungarian legislation was in force, scarcely any machinery for 
the settlement of collective disputes had been developed. In the 
Kingdom of Montenegro such machinery was altogether absent. 

Without modifying the laws in force in the various parts of the 
Kingdom, the Yugoslavian State Constitution of 28 June 1921 
declared in the chapter headed Social and Economic Clauses 
that it was the duty and right of the State, in the interest of 
the community and in virtue of the law, to intervene in a spirit 
of justice in the economic concerns of the citizens in order to 
settle economic differences between them ” (Article 26). Although 
this clause had no direct effect on the administration of the law 
and was subsequently repealed together with the other clauses 
of the State Constitution (see above), it was nevertheless of 
importance because it served as a guiding principle in framing 
special Acts. To carry out this principle of the Constitution 
concerning State intervention in the economic concerns of the 
citizens, more particularly in the event of economic disputes, three 
bodies were created : the labour inspectorate, employees’ councils 
and employees’ representatives. These bodies are aided, according 
to the new industrial law of 5 November 1931, by the guilds. 


^ Legislative Series, 1931, Yug. 4. 
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§ 2. — The System in Force 

Governmental Conciliation and Arbitration Machinery 
Conciliation and Arbitration by the Labour Inspectors 

The Act of 20 December 1921 ^ establishes a uniform system 
of labour inspection throughout the Kingdom, to exercise direct 
supervision over the administration of the legislative provisions 
relating to the protection of workers, irrespective of whether 
the latter are employed in private or State undertakings (section 1). 
The only exceptions are State railway undertakings and military 
imdertakings in which civilian workers are not employed. Special 
provisions are to be issued for forestry and mining, which are 
under separate Ministries. 

The labour inspectorate is divided into two sections. A central 
labour inspectorate under a chief labour inspector constitutes the 
supreme central authority. The chief inspector is established in 
Belgrade and acts as technical adviser on social questions to the 
Ministry of Social Affairs. The Act is enforced by the provincial 
labour inspectorates. 

According to section 9 (6) of the Act, one of the duties of the 
provincial inspectors is ''to investigate the causes of industrial 
disputes between employers and workers, intervene in disputes 
on the application of either party ”. The provincial inspectors 
are required to keep an exact record of all cases of collective labour 
disputes and to compile annual statistics. To assist them in this 
duty the owners of undertakings are required to supply them with 
a detailed report concerning every strike and lock-out which occurs 
(section 13 (5)). Contraventions of these provisions are punishable 
by penalties not exceeding 300 dinar (section 23 (1)). 

Participation of the Employees'" Councils in Settling 
and Deciding Collective Disputes 

The Act of 28 February 1922 - establishes employees’ councils 
for the wage-earning and salaried employees in all undertakings 
carrying on handicrafts, commerce, transport and similar activities. 
They consist of 30 to 60 members, and all employees, irrespective 
of sex, are eligible for membership. The business of the councils 

^ Legislative Series, 1921, Part II, S.C.S. 2. 

2 Legislative Series, 1922, S.C.S. 1. 
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is directed by a committee defined by the Act as an executive 
body. The members and substitute members of this executive 
committee are elected by the general meeting of the council 
(section 61). One of the duties of the executive committee is 
‘‘ the nomination of members to co-operate in the settlement 
of disputes between employers and employees, in the conclusion 
of collective contracts and in the making of various enquiries ” 
(section 64, /). Under section 37 (4) of the Act the employees’ 
councils are required to participate in the conclusion of collective 
agreements and the settlement of disputes between employees 
and employers. Their activities are confined to conciliation, for 
the councils represent only the workers and are therefore not 
well qualified to give impartial decisions. The labour inspectors, 
on the other hand, are empowered to issue awards which are 
directly enforceable by the competent authorities. 

The Prevention of Disputes 

The principal duty of the employees’ councils is to settle 
disputes that have actually arisen, but before that stage is reached 
an opportunity is provided to arrive at an agreement by direct 
negotiation between the employers and workers. With this object 
in view the Act of 28 February 1922 empowers the workers to 
elect employees’ representatives. 

According to section 108 of the Act, the wage-earning and 
salaried employees in all undertakings carrying on handicrafts, 
commerce, transport, mining and similar activities are empowered 
to elect employees’ representatives. It falls within the duties 
of these representatives to endeavour to maintain good relations 
between employers and their employees and to mediate in wage 
disputes. If the outbreak of a strike is threatened in consequence 
of a dispute concerning wages, the representatives must appeal 
for the intervention of the competent State authorities. Although 
section 109 of the Act does not indicate the authorities in question, 
it appears from section 118 that they are the labour inspectors. 
Reference of a dispute to the labour inspectors does not, however, 
preclude its consideration by the employees’ councils as well. 
Some cases may be cited in which the employees’ councils inter¬ 
vened in a dispute only after an attempt at conciliation by the 
labour inspector had failed (e.g. the woodworkers’ strike in the 
Sarajevo district of the labour inspectorate, October 1927). The 
compulsory guilds of commerce and industry extending over the 
whole Kingdom are also, according to the sections 364-390 of the 
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new industrial law of 5 November 1931, competent in matters 
of conciliation. They have besides to see that between employers 
and their assistants, as also between the other economic and 
educational associations, good order is maintained (section 362 

(1)(3)). 

Conciliation under the Terms of Collective Agreements 

In Yugoslavia, as in other coimtries, it was the workers in the 
printing trade who first succeeded in having conditions of employ¬ 
ment determined by collective agreement. These collective agree¬ 
ments also contained provisions concerning conciliation and 
arbitration. In the former Austrian and Hungarian territories 
many other trades have also established conciliation and arbitration 
machinery by collective agreement. Thus in 1912 a permanent 
committee for the settlement of wage disputes, with an equal 
number of employers’ and workers’ representatives, was set up 
as a result of a strike in the tailoring trade in the Agram (Zagreb) 
district. In the old Serbia such machinery is the exception. 

In every case disputes are referred to bodies set up by agree¬ 
ment between the parties before use is made of governmental 
machinery. This principle is clearly laid down in a provision 
of the Workers’ Protection Act of 1922, according to which the 
employees’ representatives are to appeal for the intervention of 
the State authorities when a dispute has not been settled by other 
methods and a strike is threatened. 


§3. — Results 


The following table is taken from the statistics concerning 
strikes issued by the Labour Inspectorate of the Kingdom of 
Yugoslavia : 


Year 

Number of 

Amount of 
wages lost 
(in dinar) 

Undeiiakings 

affected 

Workers 
affected 
by strikes 

Working 
days lost 

Working 
hours lost 

1923 


13,232 

169,300 

1,282,248 

8,202,692 

1924 

46 

6,165 

76,337 

622,914 

3,860,929 

1925 j 

44 

7,483 

110,600 

884,800 

3,680,022 

1926 

46 

10,979 1 

167,486 

1,287,818 

7,678,741 

1927 

78 

7,688 

239,183 

1,932,067 

8,696,126 

i 



494 CONCILIATION AND ABBITRATION IN DIFFERENT COUNTRIES 


The reports of the inspectors also contained particulars concern¬ 
ing the effects of the different methods of conciliation employed. 
In 1927 seven strikes occurred in the Belgrade district of the 
labour inspectorate. In all of these an agreement between the 
parties was brought about by the intervention of the labour 
inspector. In the same year six strikes occurred in the Vojwodina 
inspection district, in all of which the employees’ council and the 
labour inspector intervened. In the Agram district nine out of 
fifteen disputes were settled by the labour inspector, four by the 
police authorities and two without outside intervention. Of seven 
strikes in the Spalato (Split) district during the same year one 
was settled by the employees’ council, three by the labour inspec¬ 
torate and three by these two bodies jointly. In the Nisch district 
(old Serbia) no strikes were reported during 1927. The most 
important strike of the year was that of the woodworkers in the 
Sarajevo district, which has been mentioned elsewhere. A settle¬ 
ment was attempted in turn by the inspector of labour, the 
employees’ council, the police authorities and a representative 
of the Ministry of Social Affairs and was finally brought about 
by the last-mentioned authority. 

From this information contained in the reports it is clear 
that of the different bodies concerned with conciliation in disputes 
the labour inspectors came first and the employees’ councils 
second in order of importance. No particulars are available concern - 
ing the share taken by the workers’ representatives in preventing 
the use of force. The same is true as regards the institutions 
set up by the new industrial law. 


§ 4. — Summary 

Apart from the labour courts, competent only in the old Serbia, 
under the provisions of the Industrial Act of 1910, for the settlement 
of collective disputes Yugoslavia possessed until the proclamation 
of the new industrial law of 5 November 1931 three kinds of 
bodies for the prevention and settlement of collective labour 
disputes : the employees’ representatives, the employees’ councils 
and the labour inspectors. Employees’ representatives are not 
appointed in all undertakings. Their duties are confined to the 
prevention of disputes. The most important body for the settle¬ 
ment of disputes is the labour inspectorate. It is assisted by the 
employees’ coimcils, which in some cases also take indei)endent 
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action with a view to settling disputes. When the above bodies 
fail to bring about an agreement, the Ministry of Social Affairs 
appoints a special representative to attempt a settlement. The 
reference of disputes to these bodies does not in every case preclude 
intervention by the police authorities. According to the procla¬ 
mation of the new industrial law, the Labour Courts are no longer 
competent to negotiate in collective disputes. The other bodies 
competent for such disputes are from now onwards aided by the 
guilds throughout the Kingdom. 
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BULGARIA 


§ 1. — Economic Background and Development^ 

The territory of Bulgaria extends over 103,000 square kilo¬ 
metres. According to the census of 1930, [the country had 
5,384,900 inhabitants, the rural population amounting to almost 
80 per cent, of the total. Bulgaria is therefore essentially an 
agricultural country, the majority of whose peasants are small 
proprietors. 

As far as industrial production is concerned, handicrafts still 
play an important part. Nevertheless, the State encourages 
development of large undertakings: there were 1,541 of these in 
1922, and in 1929 the workers numbered 73,600, of whom over 
23,000 were engaged in the tobacco and nearly 15,000 in the textile 
industry. Mining industries have also a certain importance, and 
occupied more than 8,000 workers in 1929. 

The principal branches of Bulgarian industry are tobacco, 
textiles, mining, foodstuffs and metals. 

The first Bulgarian occupational organisations® were those 
of handicraftsmen, many of which arose on the basis of the Act 
of 1910 on the organisation and protection of crafts. Local asso¬ 
ciations were formed and these were grouped in a Central Union 
of Organisations of Handicraftsmen in Bulgaria. 

The employers began to organise in 1903. In that year they 
founded the Union of Bulgarian Manufacturers, which included 
more than 580 undertakings in 1929. After the war various other 
employers’ organisations were founded, such as the Association 
of Joint Stock Companies, the Union of Bulgarian Traders, the 
Millers’ Association, etc. 

Workers’ trade unions also made their appearance at the 


^ According to a private report on €a:bitration and conciliation in labour disputes 
in Bulgaria, submitted to the International Labour Office by Mr. Dimitri Nikoloff, 
former head of the Labour Section at the Ministry of Commerce, Industry and 
Labour. 

“ Cf. Freedom of> AseodaUonf VoL IV, p. 342 et seq. See also various notices 
in IndvstrM and Labour Information, 
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beginning of the twentieth century, and in 1913 they constituted 
two main groups : 

(1) The General Federation of Trade Unions, a body with 
revolutionary tendencies, which was much the more considerable 
(having more than 30,000 members), but which was dissolved by 
the Government at the same time as the Communist Party as a 
result of the Agrarian-Communist revolt in 1923 ; 

(2) The Bulgarian and General Trade Union Federation, 
which united the reformist Socialists. This body had only some 
2,000 members in 1929, but is developing to a certain extent since 
the dissolution of the extremist federation. 

There have been various attempts to found agricultural 
workera’ unions. 

The occupational organisations of State employees and workers 
in the public services are also associated in a federation of unions 
(30,000 members in 1926). 

Attempts made since 1923 by the public authorities and large 
industrial leaders have led to the creation of several non-political 
associations, but these have only a small number of members. 

In the handicraft trades it was, during the greater part of the 
nineteenth century, the duty of the guilds to decide differences of 
opinion between employers and their assistants. The disputes were 
submitted to the arbitration of the president of the guild, whose 
decisions were enforceable by law and were not liable to appeal. 

After the proclamation of the independence of Bulgaria in 
1878, guilds and handicrafts began to decline. The State therefore 
passed repeated legislative measures in an effort to put fresh life 
into the organisation of trades according to the new and modem 
principles. This was the spirit which inspired the Acts of 1898 
and 1903 on handicraftsmen’s associations. 

The Act of 1903 created three types of conciliation commissions 
composed of five members — a president, two employers and two 
workers, the president, however, being chosen from among 
employers. 

This Act was repealed by the Act of 1910 on the organisation 
and protection of crafts, which was supplemented by regulations 
instituting a crafts arbitration court. This court was to function 
in conjunction with each association of handicraftsmen. It was 
presided over by the local magistrate, the other two members being 
elected, one by the employers, the other by the foremen of the 
trade. The court did not decide differences until it had made 


32 
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two preliminary attempts at conciliation. It then gave decisions 
enforceable by law but subject to appeal. The Act compelled 
the handicraftsmen to have recourse to the arbitration procedure 
in all disputes relative to its terms, but the organisation of the 
court did not give it competence in collective disputes ; it could 
only give decisions on individual cases. 

As time went on it was used less and less. At present, though 
the Regulations of 1910 have not been repealed, the arbitration 
court has completely ceased to function. 

In industry, which only began to develop about 1890, methods 
of settling labour disputes are still in course of development. 

At first the disputes were of little importance and no attempt 
was made to compromise on a solution ; but when the Socialist 
movement began to spread, disputes grew increasingly common 
and recourse was had more and more frequently to strikes. The 
workers then began to set up strike committees which were charged 
with negotiating agreements with the employers. 

Nevertheless, it was felt that a neutral organisation capable 
of equitably deciding differences was necessary ; an investigation 
into foreign legislation on the settlement of labour disputes was 
undertaken, and a Bill was drafted on the private initiative of 
the Union of Bulgarian Manufacturers, which has been occupying 
itself with labour legislation since 1905. 

The proposal was to establish a system of compulsory concilia¬ 
tion and arbitration. Differences were to be submitted to the local 
magistrate, who was then to make a preliminary attempt at 
conciliation, and, if the parties concerned could not come to a 
settlement, was to request them to appoint arbitrators. But this 
draft Bill was not even considered by Parliament. On the other 
hand, mediation in collective labour disputes was in 1919 entrusted 
by the competent ministry to the labour inspectors. At first 
both employers and workers showed a lack of confidence, but 
experience has shown that the inspectors are carrying out this 
work efficiently. 

Besides this scheme, the Act of 1925 on employment exchanges 
and unemployment insurance provided for the establishment at 
each exchange of an arbitration court, not unlike that of the 
handicraftsmen, but with this difference, that its members are 
appointed on the proposal of the employers’ and workers’ asso¬ 
ciations respectively. This court is competent to decide individual 
disputes on work and wages arising out of placing, but cannot 
recognise collective disputes. 
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There is thus at present no legislation of general validity on 
conciliation and arbitration in collective labour disputes in 
Bulgaria. 


§2. — Strike Statistics 


The following figures show the number of strikes, strikers and 
working days lost during the years 1922 to 1929 ^ : 


Year 

Strikes 

Strikers 

Working days lost 

1922 . 

1901 

15,361 

297,230 

1923 . 

59 

2,640 

22,600 

1924 . 

— 

— 


1925 . 

3 

83 

2132 

1926 . 

3 

372 

1,806 

1927 . 

23 

2,708 

67,196 

1928 . 

21 

414 

2,382 

1929 . 

39 

20,081 

378,236 


^ Three lock-outs (35 workers and 546 working days lost) should be added to these 
ligures. 

• There is no information to hand concerning one undertaking. 


The results of these strikes were extremely varied. In 1922 
some 15 per cent, of the strikers were completely successful and 
52 per cent, partially so ; 33 per cent, therefore failed. In 1923 
51 per cent, were unsuccessful while 24 per cent, were completely 
successful. In 1927 74 per cent, of the strikers failed and only 
9 per cent, obtained complete satisfaction of their demands. 
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RUMANIA 


§ 1. — Economic Background and Development 

Rumania is one of the States that were entirely remodelled at 
the end of the war. To the area of about 138,000 square kilometres 
with a population of about seven and a half millions that constituted 
the old Rumania, the Peace Treaties of 1919 added territories 
greatly surpassing the old Rumania both in area and in population. 
In 1928 the population was about 17.9 millions, and the area about 
296,000 square kilometres 

Even pre-war Rumania was rich in natural resources, but 
despite this fact its industries were in a backward condition and 
were dependent to a great extent upon foreign capital. In the 
former Hungarian territories which to-day form part of the King¬ 
dom of Rumania the workers’ movement in 1919 was more 
highly developed than in Rumania proper, as is still apparent from 
the statistics of organised workers in the different districts. In 
1929 the figures were as follows : 


Transylvania : 

139 trade 

unions with a membership of 14,632 

Pre-war Rumania : 

60 „ 

,, 10,696 

Banat : 

38 „ 

„ 10,122 

Bukovina : 

64 

,, „ ,, 6,669 

Bessarabia : 

4 

682 


The Union of Metal and Chemical Workers with 11,198 members 
is numerically the strongest. The reformist unions united in 1926 
to form the General Confederation of Labour. The central 
organisation of the revolutionary unions is the General Unitary 
Trade Union Council. The tendency among workers to combine, 
which was already clearly apparent before the war, did not lead to 
similar combinations among the employers until 1919, as the in¬ 
terests of the employers were already represented by the Chambers 
of Industry and Commerce *. It was only as a result of post-war 
strikes, in particular the general strike of 1920, that the employers 

^ AnnaruZ Statistic al Romcmiei 1928, p. 16. The last census in Rumania was 
taken in 1913 and the figure for the 1928 population is an estimate. 

* Freedom of Asaociationt Vol. IV, p. 374. 
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formed their own associations. These are affiliated to the General 
Federation of Rumanian Manufacturers, which has its headquarters 
in Bucarest. 

In spite of the vigorous industrial activity that before the 
war was already a notable feature of the former Rumanian Kingdom, 
no legislation was enacted on conciliation and arbitration in 
collective labour disputes. The series of strikes in 1919 and 1920, 
which gave a fresh impetus to the development of trade associations, 
also impelled the Government to press forward with the preparation 
of a Bill on conciliation and arbitration. During the parliamentary 
debates that preceded the passing of this measure, the Government 
spokesman stated that in essentials it was modelled on similar 
measures passed abroad and took account of the experience of 
these countries. He pointed out that, owing to the “ faulty and 
insufficient organisation of the general body of workers as 
compared with other European countries, the Government in 
framing the legislative provisions in question had decided to 
proceed with caution. In the words of the preamble, “ countries 
in a less advanced stage of economic development cannot afford the 
luxury of applying theories that are accepted in the more highly 
developed States ” ; but despite these considerations the Act, in 
Chapter I, guarantees the “ liberty to work ... to every person 
within the limits of existing laws and regulations and also of this 
Act The Act is based on the conception that the provisions 
concerning conciliation and arbitration procedure, which are con¬ 
tained in Chapter II, constitute a restriction of the general principle 
of liberty to work. These provisions establish a unified system 
of conciliation and arbitration procedure in collective labour 
disputes for the whole Kingdom. 


§ 2. — The System in Force 

Conciliation and Arbitration under the Act of 4 September 

1920 CONCERNING THE REGULATION OP COLLECTIVE LABOUR 

Disputes ^ 

The part of the Act which deals with collective stoppages of 
work defines the term as a stoppage of work on the part of not 
less than one-third of the total number of workers in an industrial 


^ Legislative Series^ 1920, Rum. 4. 
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or commercial establishment or of the number of workers employed 
in one or more departments of the said establishment Section 4 
declares any collective stoppage of work to be unlawful, unless 
conciliation proceedings have been exhausted, and imposes severe 
penalties on offenders (1 month’s to one year’s imprisonment and 
fines of 50 to 20,000 lei : sections 27 and 28). These provisions 
apply to all undertakings that regularly employ not less than ten 
workers. The following principles are laid down with regard to 
conciliation. 

I. Conciliation proceedings are opened by a commission com¬ 
posed of representatives of the employers and workerb concerned 
and a representative of the Ministry of Labour. If the dispute is 
confined to a single undertaking, the members of the commission 
who represent the workers are elected directly by the workers 
employed in the undertaking. If it involves several undertakings, 
the workers of these undertakings indirectly elect delegates to 
serve on the commission. 

The Trade Unions Act of 1927 ^ makes the provisions concerning 
the appointment of delegates to conciliation boards more favourable 
to the unions by stipulating that representatives of recognised 
trade associations who are not employed by the undertaking 
affected by the dispute may also be appointed as delegates. The 
exercise of the right is, however, made subject to the following 
conditions : 

(a) Not less than one-third of the workers concerned in the 
dispute must be members of the industrial association 
in question ; 

(b) A majority of the workers concerned in the dispute must 
accept the delegate or delegates of the industrial association. 

When a dispute arises the following procedure must be adopted. 
The subject of the dispute and the result of the election of represen¬ 
tatives have to be communicated in writing to the other party. 
Whether or not the dispute involves a strike or lock-out, the 
employer or head of the undertaking, within not more than 24 
hours from the time when he receives or makes the above communi¬ 
cation, must notify the district inspector of the Ministry of Labour 
in whose area the undertaking is situated of the outbreak of the 
dispute. Failure to send this notification is punished by heavy 
fines, but, since the inspectorate may also be notified of the 


^ Legialative Series, 1927, Rum. 3. 
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dispute by the workers’ delegates, it does not afifect the proceedings 
themselves. The Ministry of Labour may also initiate conciliation 
proceedings ex officio through its competent officials. With regard 
to the detailed proceedings to be followed, the Act makes few 
stipulations. Negotiations may be opened at the offices of the 
nearest trade guild or elsewhere and are directed by the represen¬ 
tative of the Ministry. The result of the proceedings has to be 
recorded in minutes, which have to be signed by all the parties 
present. ^ 

If an agreement is reached, the decision arrived at has likewise 
to be recorded in the minutes and is binding upon the employers 
and workers in the undertakings affected by the dispute (section 14). 
Observance of the agreement is enforced by section 32 of the Act, 
which provides that ‘‘ failure to carry out the provisions laid 
down in the minutes of conciliation. . . shall constitute sufficient 
reason for the termination of the contract of employment and shall 
entitle the injured party to claim damages ”. Should failure to 
carry out the above provisions result in one of the offences enumer¬ 
ated in Part 4 (Penal Provisions), such as a collective stoppage 
of work prohibited under the Act, the offenders become liable 
to the penalties provided in that part of the Act. 

II. If no agreement is reached by conciliation, the parties may 
refer the dispute to an arbitration commission. There are no formal 
provisions governing the opening of arbitration proceedings. 
According to a judgment given in 1929 (cf. below, § 3), a request 
for arbitration is valid if it is signed by an absolute majority of 
the workers employed in the undertaking affected hy the dispute. 

Arbitration is compulsory in all State, departmental and 
communal undertakings and institutions, and in undertakings the 
closing down of which would endanger the public welfare. In the 
case of the latter undertakings the method of enumeration is 
followed and arbitration made compulsory only in the following, 
explicitly mentioned in the Act : 

(a) undertakings for transport by land, water or air, including 
the persons employed in loading and unloading ; 

(b) petroleum wells and distilleries, coal mines, and under¬ 
takings for the utilisation of natural gas ; 

fc) gas and electricity works ; 

(d) water and power distribution works ; 

(e) mills, bakeries and slaughter-houses ; 

(f) hospitals ; 
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(g) sewage and street-cleaning undertakings ; 

(h) public health services. 

1. Whether or not arbitration is compulsory, a decision on the 
dispute is given by an arbitration commission appointed specially 
for each case and composed of five members, two of whom represent 
the workers and two the employers. The procedure for their 
appointment is the same as in the case of conciliation commissions. 
The president is elected by vote by the four regular members of the 
commission ; should they fail to reach agreement, the Ministry 
appoints a professional judge as president, who may be the president 
of the civil court, the president of the court of appeal or the 
president of the court of cassation, according to the importance 
of the dispute. 

2. The provisions governing the procedure of arbitration 
commissions are the following. Arbitration must in every case be 
preceded by conciliation. The minutes and all documents relating 
to the conciliation proceedings are immediately transmitted to the 
president of the arbitration commission by the representative of 
the Ministry of Labour who presided over the conciliation proceed¬ 
ings. The president convenes the delegates for the purpose of the 
negotiations, and either on his own initiative or at the request of 
the other members he may carry out any necessary enquiries. For 
this purpose he may ask for expert opinions, call witnesses and 
make investigations on the spot. The administrative, police and 
judicial authorities of the country are legally bound to assist the 
arbitration commission. 

3. If in the imanimous opinion of the commission it is impossible 
to resolve some or all of the questions in dispute except by the 
application of the solution appropriate to these questions to all 
similar undertakings in the same district, the president must 
dissolve the arbitration commission and invite the parties concerned 
in all these undertakings to appoint representatives to a new 
commission. The proceedings then enter upon a new stage, during 
which the same procedure is followed as in the case of the original 
arbitration commission (cf. 2 above). 

4. The award of the arbitration commission to which the 
dispute has been referred is given by a majority of votes. In the 
event of a refusal to vote on the part of the members of the com¬ 
mission, or in default of a majority, the award is issued by the 
president 


^ Cf. the corresponding regulations in Germcuiy. 
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6. An arbitration award, like the decision of a conciliation 
commission when agreement is reached, is binding upon the parties. 
Section 32 provides the same penalties for failure to carry out the 
provisions of an arbitration award as for failure to carry out the 
decision of a conciliation commission. 

Conciliation and Arbitration Machinery Instituted 
BY Collective Agreement 

In Rumania the number of collective agreements that provide 
conciliation and arbitration machinery for the settling of disputes 
is far from negligible. As in other countries, the initiative in this 
matter was taken by the printers’ trade unions. Thus, even 
before the war, the regulations concerning hours of work and 
wages of the workers in the printing trade in Siebenburgen and 
the Banat provided for district arbitration boards under the super¬ 
vision of a national wages commission. These regulations continued 
in force when the district in question became part of the Kingdom 
of Rumania. The printers in the former Rumanian Kingdom 
have also instituted permanent arbitration boards with a Central 
Commission as ultimate court of appeal. The Commission’s main 
function is to supervise the enforcement of existing wages agree¬ 
ments, but it also assists when a dispute arises in concluding fresh 
agreements. 

In the metal industry arbitration committees have also been 
set up by collective agreement, but in most cases no definite 
procedure has been established. Collective agreements sometimes 
contain clauses stipulating that in the event of a dispute committees 
are to be convened consisting of an equal number of representatives 
of both sides. Permanent committees exist as a rule only for 
determining minimum wages. 

When a dispute arises in the match industry, a conciliation 
committee is appointed whose competence extends only to the 
dispute in question. 

In all these cases non-oificial methods of conciliation and 
arbitration are tried before recourse is had to governmental 
machinery. It should be noted that the sanctions provided in 
section 32 of the Act in connection with the official settlement of 
disputes cannot be applied in order to secure enforcement of non¬ 
governmental arbitration awards. 
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§3. — Results and Opinions 


Information concerning the number of collective labour disputes 
and the work of the conciliation and arbitration commissions is 
given in tabular form below : 


I. — LABOUR DISPUTES 


Year 

Strikes 

Lock-outs 

No. of 
dis¬ 
putes 

Workers 

affected 

Under¬ 

takings 

affected 

Days 

lost 

No. of 
dis¬ 
putes 

Workers 

affected 

Under¬ 

takings 

affected 

Days 

lost 

1922 

180 

17,600 


197,988 

39 

5,319 


108,738 

1923 

112 

16,841 

— 

287,822 

10 

433 

— 

3,223 

1924 

85 

11,453 

— 

208,488 

3 

296 

— 

3,877 

1925 

69 

19,683 

220 

208,501 

4 

274 

20 

1,390 

1926 

85 

20,338 

516 

326,035 

3 

104 

3 

51 

1927 

48 

5,636 

206 

47,981 

3 

969 

14 

10,310 

1928 

56 

9,054 

213 

99,371 

1 

145 

1 

10,295 

1929 

124 

26,426 

406 

389,864 

3 

780 

— 

20,382 


II. -■ SETTLEMENT OF LABOUR DISPUTES 



Disputes settled by 

Year 

Direct negotia¬ 
tion between the 
parties (some¬ 
times with the 
assistance of the 
Labour Inspec¬ 
torate) 

Conciliation 
and mediation 
(voluntary and 
compulsory) 

Withdrawal of 
the workers from 
the dispute 

Dismissal or 
leaving of 
workers or 
closing of the 
undertaking 

Strikes 

Lock¬ 

outs 

Strikes 

Lock¬ 

outs 

Strikes 

Lock¬ 

outs 

Strikes 

Lock¬ 

outs 

1922 . . 

162 

34 

9 

1 

6 

1 

3 

3 

1923 . . 

97 

7 

5 

— 


1 

5 

2 

1924 . . 

84 

3 

1 

.— 

_ 

_ 

_ 

_ 

1926 . . 

66 

4 

3 


— 

— 

— 

__ 

1926 . . 

76 

1 

4 

— 

— 

— 

5 

2 

1927 . . 

43 

3 

1 

— 

— 

— 

4 

_ 

1928 . . 

39 

— 

3 

1 

8 

— 

6 

_ 

1929 . . 

110 

2 

8 

1 

— 

— 

5 

1 

— 


At first the interpretation of the Act of 4 September 1920 gave 
rise to considerable difficulties. A number of public undertakings, 
to which — as is explained above — the Act affords special 
protection (cf. above § 2, II, a-A), adopted the point of view that 
the arbitration commissions set up under the Act were not com- 
I)etent to compel the parties to accept a new wages agreement. 
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It was only in 1929 that this point was finally decided as a result 
of a dispute involving the staff of the Wagons-Lits Company. 
The workers’ representatives contended that, as the request for 
an arbitration award had been signed by the majority of the 
workers concerned, the award had the force of a fresh agreement 
covering all the workers who had been parties to the original 
collective agreement. This opinion was upheld by the commission. 
In the same year the organ of the trade unions (Sozialismul, 
16 February 1929) admitted in connection with another case that 
wages might be considerably raised as a result of an official settle¬ 
ment. As the existing legislation seeks to avoid compulsion in 
any form, little opposition to governmental machinery for the 
settlement of disputes has been evinced on the employers’ side. 
But occasionally the fact that good organisation among the workers 
is necessary for the smooth working of the Act gives rise to unfa¬ 
vourable comment, since many employers have no desire to see 
the workers’ organisations increase their membership still further. 


§ 4. — Summary 

In Rumania conciliation and arbitration machinery is of com¬ 
paratively recent date. In the light of the experience of such 
machinery already gained in other countries it was found possible 
shortly after the war to introduce a uniform system of conciliation 
and arbitration, in which the element of governmental compulsion 
was reduced to a minimum. All workers in undertakings employing 
more than ten workers, and all employers, are required to refer 
disputes to a conciliation commission before resorting to strikes or 
lock-outs, but arbitration is compulsory only in State undertakings, 
autonomous State services and a certain number of public utility 
undertakings enumerated in the Act. 
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§ 1. —Economic Background and Development 

The United States is made up of forty-eight self-governing 
States, two territories — Hawaii and Alaska — and Porto Rico 
which, although not technically speaking a territory, is self- 
governing. The population of the continental United States in 
1928 was estimated at 120,013,000, the total area being nearly 
three million square miles. Of this population, the census of 
1920 showed 51.4 living in urban districts, and 48.6 in rural districts. 
It was estimated that in 1927 43,943,000 persons in the United 
States were gainfully occupied of whom 36,372,000 were 
engaged in non-agricultural work. The number of persons employed 
in the major industrial groups in that year was estimated to be 
as follows : manufacturing 10,598,000 ; transportation and com¬ 
munication 5,204,000 ; construction 1,563,000 ; and mining, etc., 
1,285,000. The number of public employees was put at 2,819,000, 
of mercantile employees at 4,623,000, while 6,603,000 were employed 
in miscellaneous groups, including banking and other financial 
employments, the professions, etc. ^ 

The United States is a country of immigration. During the 
pre-war period 1908-1914 net immigration (immigrants less emi¬ 
grants) averaged 664,000 per annum ; during the war and early 
post-war period (1915-1921) it averaged 179,000 a year ; during 
the six years 1922-1927 the annual average has been 312,000. 

The membership of American trade unions in 1927 was esti¬ 
mated to be 3,903,800. In 1920 it stood as high as 5,110,800, 
falling to a low point of 3,746,600 in 1924, since which time there 
has been a slow increase. Among the industries showing a rela¬ 
tively large percentage of trade unionists, may be noted the building 
trade with an estimated membership of 1,014,000 in 1927, trans¬ 
portation with 950,000 members, mining and quarrying in which 


^ These estimates are taken from the Report on Recent Economic Changes in 
the United States, p. 474. New York, McGraw-Hill Book Co., 1929. 
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the United Mine Workers have some 300-400 thousand members, 
and the clothing trades, with 283,000 members. The American 
Federation of Labour, which is the chief central trade union 
organisation in the United States, had a reported membership 
of 2,933,645 in 1929. 

Machinery for the conciliation and arbitration of industrial 
disputes in the United States may be divided into three main 
types : governmental machinery ; machinery set up by a parti¬ 
cular trade or industry independently of government ; and 
employee representation, or some similar plan set up in various 
individual undertakings. The governmental machinery may 
itself be subdivided into Federal machinery, comprising the 
United States Conciliation Service and the statutory system in 
force on the railroads ; and the measures adopted by the various 
State legislatures for dealing with disputes. 

When a separate Department of Labour was constituted in 
1913, provision was made for setting up the United States Con¬ 
ciliation Service, The Act in question provided that “ the Secre¬ 
tary of Labour shall have power to act as mediator and to appoint 
commissioners of conciliation in labour disputes whenever, in 
his judgment, the interests of industrial peace may require it 
to be done 

For the year 1915, Congress assigned $50,000 for the work, 
and thirteen Commissioners of Conciliation were appointed. 
In 1919, there were seventy-nine Commissioners stationed at 
points throughout the country. In July 1927 there were thirty- 
eight Commissioners in addition to the Director of the Service. 

The machinery for the prevention and settlement of industrial 
disputes on the railroads has a rather longer history. In 1887 
Congress passed the first Federal Act to regulate railroad rates. 
This was followed in 1888 by an Act providing for voluntary 
arbitration and for enquiry at the instance of the President of 
the United States. This measure was not much used, and in 1898 
a further Act made provision for mediation and conciliation on 
the railroads, and, if necessary, for arbitration. When, in 1906, 
this Act came into use, most of the work done under it was 
mediation. It wets replaced in 1913 by an Act which provided 
for a permanent mediation body. During the war and post-war 
period from December 1917 to February 1920, the railroads 
were under the Federal Railroad Administration. When this 
administration came to an end, the Transportation Act of 28 
February 1920 set up a Railroeid Labour Board to be a continuous 
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agency of investigation and final reference. This Board was 
composed of three representatives from each side and three repre¬ 
sentatives of the public, all appointed for five years. It was 
intended to supplement the work of the Adjustment Boards set 
up during the war. If a dispute could not be settled by conference, 
the parties to it were obliged to submit the question to the Board, 
but the awards of the Board were not enforceable. It was author¬ 
ised to take up cases upon its own motion only if they seemed 
to interrupt commerce. In 1921 the war-time Adjustment Boards 
were dissolved and, by agreement between certain of the railroads 
and their employees, a Train Service Adjustment Board was 
formed for each of the three railroad districts of the country. 
Since many of the railroads did not participate in setting up these 
Boards, and did not make use of them, the Railroad Labour Board 
was swamped with minor arbitration cases. Partly as a con¬ 
sequence of this, the Board lost favour both with the railroad 
companies and with the railway trade unions, and also with many 
sections of the public, and in 1926 it was replaced by the Act 
at present in force. 

The machinery for the conciliation and arbitration of industrial 
disputes set up by the various State legislatures varies from State 
to State. In all, thirty-nine of the forty-eight States have laws 
intended for the prevention and settlement of industrial disputes. 
These States are : 


Alabama 

Maino 

Oklahoma 

Arizona 

Maryland 

Oi’egon 

Arkansas 

Massachusett s 

Pennsylvania 

California 

Michigan 

Rhode Island 

Colorado 

Minnesota 

8outh Carolina 

Connocticvit 

Missouri 

South Dakota 

(Georgia 

Montana 

Texas 

Idaho 

Nebraska 

Utah 

Illinois 

Nevada 

Vermont 

Indiana 

Now Hampshire 

Washington 

Iowa 

Now Jersey 

West Virginia 

Kansas 

New York 

Wisconsin 

Louisiana 

Ohio 

Wyoming 


Alaska, the Philippine Islands, and Porto Rico also have 
legislation on this question, while the Federal district of Columbia 
is covered by the Federal Conciliation Service. The States which 
have no laws are almost all Southern States and predominantly 
agricultural. 

The systems set up by particular industries are in some few 
oases of fairly long standing ; the Inter-State Joint Conference 
of the Central Competitive Field of the Bituminous Coal Industry, 
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for instance, began work in 1886, while the Permanent Board 
of Arbitration and Conciliation in the anthracite coal industry 
has been in existence since 1903. Other trades and industries 
having well-developed machinery, although usually of more recent 
date, are the needle trades, the fur trade, the boot and shoe trade, 
and printing. 

The growth of company unions and similar bodies is of much 
more recent development, having first come into prominence 
during the war under the encouragement of the war-time adjust¬ 
ment agencies. During the last few years machinery of this 
type has become far more prevalent and obtained more permanent 
status. 

The war-time agencies for the prevention and settlement of 
industrial disputes, to which brief reference must be made, centred 
around the Mediation Commission appointed in September 1917 
by the President, composed of two representatives of labour and 
two of capital, with the Secretary of Labour as chairman, afterwards 
replaced in 1918 by the National War Labour Board. This Board 
was composed of five representatives of employers’ associations, 
five trade unionists appointed by the American Federation of 
Labour, and two representatives of the public, one chosen by 
each side. This body had no compulsory powers, but nevertheless 
exercised a very great authority. After the close of the war, 
however, the influence of the Board waned, both employers and 
workers appearing to favour independent bargaining, and on 
12 August 1919 it was abolished. Among the many agencies 
set up in connection with particular industries should be men¬ 
tioned the Railroad Administration, the Emergency Construction 
Wage Commission to supervise labour relations in Government 
building, the Shipbuilding Labour Adjustment Board, the Marine 
and Dock Industrial Relations Division, the National Adjustment 
Commission dealing with disputes between longshoremen and the 
shipping and stevedore companies, the New York Harbour Board 
of Arbitration, the Arsenals and Navy Yard Wage Commission, 
the Industrial Service Section dealing with labour relations in 
private munition plants, the Loyal Legion of Loggers and Lum¬ 
bermen, the Administrator of Labour Standards and Army 
Clothing, and the National Harness and Saddlery Adjustment 
Commission. 
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§ 2. — The System in Force 

The system of conciliation and arbitration in force in the 
United States bears some general resemblance to the system in 
force in Great Britain in its insistence upon the voluntary principle. 
On the other hand, it diiHPers sharply in the matter of the recog¬ 
nition accorded to trade unions Collective bargaining is 
carried on widely in the United States, but it does not occupy 
by any means so important a position as in Great Britain. In 
point of fact, the whole question of conciliation and arbitration 
has attracted far less attention in the United States than in most 
countries, particularly during the last few years. 

Governmental Systems 
Federal 

The Federal Conciliation Service is a subsidiary of the office 
of the Secretary of Labour. There is no statutory prescription 
as to what the duties of commissioners shall be. They offer their 
services on request by either party to a dispute, or on the request 
of a representative of the community. They have no powers of 
compulsion. With few exceptions, the commissioners have con¬ 
fined their activities to mediation, the policy of the Service being 
against arbitration on the ground that an arbitrator is likely 
to fall into disfavour with one party to the dispute. Their chief 
work consists in bringing the two sides together, and suggesting 
a compromise solution ; or, if they refuse to meet, in conferring 
with each side separately and working out a basis of settlement. 

The Federal Commissioners co-operate with the State or local 
mediators. Each one specialises in some particular district. 
Sometimes they offer advice to employers or unions as to how 
labour relations might be improved. During the war period the 
Conciliation Service was able to get many cases settled through 
adjudication by referring them to the War Labour Board. Some 
idea of the extent of the activities of the Conciliation Service 
may be gathered from the fact that during the first fourteen 
years of its existence some 8,000 disputes of various sizes were 
taken up, of which 87 per cent, were brought to a successful 


^ Cf. Freedom of AaeocUUion, Vol. V, pp. 1 et seq. 
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settlement. During recent years it has adjusted some 300-400 
cases annually. 

Railway Labour Act, 1926 

This Act, the latest in a long series of Acts dealing with the 
railway industry, covers all crafts engaged in the industry, includ¬ 
ing marine workers on railroads. It outlines the system for the 
settlement of disputes, but it leaves every individual railway 
and its employees free to use any other machinery they may 
agree to set up. Collective bargaining for the industry as a whole 
is not established by the Act. 

The machinery set up makes provision for four types of 
procedure. There are first of all the boards of adjustment. These 
boards are non-governmental, and arc to be set up by agreement 
between the railway or group of railways and their employees. 
Expenses are divided in the proportions agreed upon in setting 
up the board. They deal with questions arising out of grievances 
or out of the interpretation or application of agreements concerning 
rates of pay, rules, or working conditions. The boards take up 
cases only after efforts have been made to settle the matter by 
conference, which may be carried up as far as the chief operating 
officer of the railway in question. The boards are permanent, 
and are composed of an equal number of representatives of each 
side. Unless otherwise agreed, decisions arc given by a majority 
of the board ; by the terms of the agreement, awards are to be 
binding, but no penalties are fixed. If a deadlock is reached, 
the matter may be mediated or arbitrated. 

A mediation board for the whole industry is provided for in 
the Act. This board is permanent and governmental, consisting 
of five impartial members appointed by the President of the 
United States for a term of five years. Expenses in this case 
are paid by the Government. The types of disputes dealt with 
by the board are the same as those dealt with by the adjustment 
boards, the intention of the Act being that disputes shall only 
be brought before the board after conference or the appropriate 
adjustment board has failed to settle them. Either party to a 
dispute may apply to the board, or the board may proffer its 
services. If its mediation proves unsuccessful, it endeavours to 
induce the parties to submit to arbitration. The board itself 
does not engage in arbitration, on the grounds that by so doing 
it would be likely to accumulate resentment. If no settlement 
is reached, and the board considers that an emergency exists. 


33 
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it notifies the President, who may appoint a board of enquiry. 
The mediation board has no powers of enforcement. 

If it is agreed to refer a dispute to arbitration, the parties 
may bring the matter before an arbitration board or arrange 
for arbitration outside the Act. The governmental arbitration 
boards have power to administer oaths and compel testimony. 
These boards consist of one member appointed by each side and 
a third impartial member to be appointed by the first two, or, 
failing agreement, by the board of mediation. By agreement, 
a board may consist of twice that number appointed in the same 
manner. The agreement to arbitrate must stipulate that a majority 
decision shall constitute a binding award. As is evident from the 
constitution of the arbitration boards, a new board is set up for 
each case. The expenses of the partisan arbitrators are paid by 
the parties, and other expenses by the board of mediation. The 
parties may have recourse to the services of counsel. The agree¬ 
ment to arbitrate must lay down that the parties will accept 
the award, but no penalties are specified in the Act for failure 
to carry out the award. 

On notification by the board of mediation that an unsettled 
dispute is likely to interrupt an essential service, the President 
of the United States may appoint a board of enquiry. A board 
must report within thirty days of its creation, and in the meantime 
the parties must maintain the statiLs quo. Here again no powers 
of enforcement are specified. 

An important provision laid down in the Act is that thirty 
days’ written notice must be given by either side of its intention 
to make or apply for any change in rates of pay, rules, or working 
conditions. 


State Agencies 

As already noted, forty-two States, territories or possessions 
have laws dealing with the conciliation and arbitration of industrial 
disputes. There are five main classes of State agencies for the 
prevention and settlement of industrial disputes provided for by 
State laws : 

(1) State boards for mediation, arbitration or enquiry, either 
permanent or working intermittently ; 

(2) Ad hoc boards of arbitration ; 

(3) Local or county boards of arbitration licensed to serve 
for a definite period ; 

(4) Commissions of State Departments of Labour ; 
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(6) Occasional intervention by the Gtovemor or Labour 
Department, with power to appoint a board of mediation 
or enquiry. 

Of the forty-two States and territories having laws providing 
for intervention in industrial disputes, eighteen make provision 
for a State Board, seventeen for ad hoc boards, eighteen for an 
industrial commission, six for occasional intervention, and two 
for local or county boards. As the figures indicate, some States 
provide for more than one agency. In eleven States the law provides 
for a commission only ; in nine for both a State Board and ad hoc 
boards ; in six for a State Board only ; in four for occasional 
intervention and ad hoc boards ; in three for a commission and a 
State Board ; in two for occasional intervention only ; in one for 
ad hoc boards only ; in one for a State Board, ad hoc boards and 
local boards ; and in one for ad hoc boards and commissions. 

The general method of operation of most of the State systems 
is along the following general lines. Upon threat or occurrence 
of a dispute between employers and workpeople which may become 
serious, an agency created by the State for this purpose intervenes 
and endeavours to bring the two sides into conference and to find 
a solution satisfactory to both. If such attempts at conciliation 
fail, an effort is made to get the disputants to consent to arbitration. 
A settlement may be made by the mediating agency, by an arbitra¬ 
tion board established under Statute, or by an ad hoc body. 

Sixteen States limit intervention to disputes in which a minimum 
number of persons are involved, the requisite number varying 
from ten to fifty. Most State laws provide that the findings of 
the intervening agencies shall or may be made public, while, on 
the other hand, three of them restrict publication. Certain States 
pay the expenses of arbitration, but nine States require the parties 
to the arbitration to pay part or the whole of the expenses. 

Under the terms of two Statutes, arbitration awards (in each 
case by ad hoc bodies) are entered as judgments of the court. In 
six States such awards are filed with the clerk of the court. In 
three of the States arbitration awards are specifically made enforce¬ 
able. Nineteen State laws provide that the agreement to arbitrate 
shall contain a clause accepting the decision reached. In two 
States the agreements to arbitrate are enforceable. 

Few of the State laws have been used to any considerable 
extent. Of the three methods of intervention — mediation, arbitra¬ 
tion and enquiry — mediation has yielded the greatest results. 
The only five States at present reported as doing active mediation 
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work are Massachusetts, New York, Pennsylvania, Oregon and 
Washington. Massachusetts has the only active arbitration board. 
In New York and Washington, as in the Federal Conciliation Ser¬ 
vice, mediation is the duty of the Labour Commissioner, and a 
special Division of Mediation is suggested by the Statute. 

A description of four of the most interesting State systems 
follows : 

Massachusetts 

The Massachusetts Board of Conciliation and Arbitration was 
first set up and used in 1886. In 1919 the State Government was 
reorganised and the Board was put under the Department of 
Labour and Industries. It is composed of three members who, 
since 1919, have been associate commissioners of the Department 
of Labour and Industries. The Board is mainly engaged in arbitra¬ 
ting for the shoe industry. In addition to its arbitration work it 
undertakes occasional formal conciliation and, more rarely, official 
enquiries. The work of preliminary enquiry and mediation is 
performed by a travelling agent employed by the Board. 

The Board usually intervenes on its own initiative. If the parties 
to a dispute decide to arbitrate they may use the State board or 
a board of their own choosing. If they refuse to arbitrate the board 
continues its enquiry with a view to conciliation, or, if no settlement 
is reached, it makes its report public. If a strike or lock-out occurs 
during arbitration proceedings the Board may not continue except 
with the consent of the employer struck against or the locked-out 
workers. The Board has power to examine the books of companies 
and to compel the production of evidence. The award, once made, 
may be rejected on sixty days’ notice. Otherwise it runs officially 
for six months. The most frequent arbitration awards are for the 
fixing of revised piece-rates in*the shoe industry. The Board 
has expert knowledge of this industry, and commands the confidence 
of both sides. 

New York 

New York has the most active state mediation system in the 
country. The first Board of Mediation and Arbitration was set 
up in 1886. It was chiefly engaged in mediation. In 1919 when 
the State Government was reorganised a Division of Mediation 
and Arbitration was formed in the Bureau of Industrial Relations 
of the Department of Labour. The Division consists of five media¬ 
tors. They do not arbitrate, but they recommend arbitration 
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to the parties when conciliation proves unsuccessful in settling 
the terms of a new collective agreement. They also recommend 
the insertion of a clause in collective agreements providing that 
minor disputes shall go to arbitration. 

Two of the mediators devote themselves to upper New York 
State, the other three to the Metropolitan District. They keep 
in continual touch with the officials of associations in their assigned 
industries. The Commissioner of Labour occasionally uses his 
power to conduct a public enquiry when a strike takes place. 

Kansas 

The soft-coal strike of 1919 led to the adoption by the Kansas 
legislature in 1920 of the Kansas Court of Industrial Relations 
Act, by which was created a Court of Industrial Relations for the 
comj)ulsory arbitration of labour disputes in essential industries. 
The greater part of the Act has since been declared unconstitutional 
by decisions of the Federal Supreme Court. The experiment, 
however, aroused a great deal of interest. 

By this Act the manufacture of food and clothing and the 
production of fuel, together with their transportation, and all 
common carriers and other public utilities, were considered to be 
industries affected with a public interest. If a labour dispute 
arose in these industries the Court of Industrial Relations was 
empowered to summon the parties before it and investigate the 
matter. It was then as expeditiously as possible ’’ to serve upon 
all parties a statement of the terms upon which the business 
“ should be thereafter conducted in so far as the matters determined 
by the Court are concerned 

The Court was composed of three members. It was empowered 
to summon witnesses and administer oaths. It was directed to 
keej) a public record of its proceedings and to follow the rules 
of evidence of the State Supreme ?)ourt. Its orders were to be 
“ just and reasonable If a party obeyed the order in good 
faith for sixty days and found it unreasonable, it could have a 
re-hearing. If the Court found that an employment contract was 
unfair, unjust, and unreasonable ’’ it might order it to be 
changed. 

The Court had power to compel the production of books of 
companies and unions. It could compel compliance with its 
decisions through the State Supreme Court. Any party which 
considered an order of the Court unreasonable might appeal 
within ten days to the State Supreme Court to compel the Court 
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of Industrial Relations to make a reasonable order. The Supreme 
Court was to give such cases precedence over other civil cases. 

Unions if incorporated might appear before the Court as legal 
entities. It was unlawful to penalise any person or company 
for appealing to the Court or complying with its orders. Strikes 
in essential industries were unlawful. Any company in an essential 
industry was forbidden to limit production wilfully for the purpose 
of avoiding any provisions of the Act. Violation of the Act or 
an order of the Court was punishable by a fine not exceeding 
$1,000, or imprisonment not exceeding one year, or both. If, 
in the opinion of the Court, the failure of an essential industry 
to obey its orders and the Act constituted a danger to the public 
peace or health, the Court was directed to take over the industry 
during the emergency. 

If employer and employees in a non-essential industry agreed 
to submit a dispute to the Court its award would take eflFect in 
the same way as for essential industries. 

Both employers and workers appear to have been hostile 
to most of the provisions of the Act. Another difficulty the 
Court encountered was the fact that large disputes usually spread 
beyond the borders of the State. It was, therefore, unable to deal 
with them effectively. It is claimed, however, that the Court 
had some influence in Kansas on the inter-State strikes in meat 
packing in 1921 and in coal mining and railroad shop work in 
1922. 

Colorado 

The Industrial Relations Act of April 1915 was modelled on 
the Canadian Industrial Disputes Investigation Act of 1907, 
It forbids stoppages in essential industries imtil the Industrial 
Commission shall have investigated the case. If the parties have 
agreed to accept an award of the Commission it is binding. Viola¬ 
tion of an award or of the Act are punishable by fine or imprison¬ 
ment. The Commission has been engaged chiefly in conciliation 
work. In 1926 the Colorado State Federation of Labour petitioned 
the Governor for the repeal of the Act. 

Non-Govebnmental Systems 

A number of industries and undertakings have set up various 
types of machinery for dealing with industrial disputes. Among 
the chief industries having such machinery are the coal-mining 
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industry (bituminous fields and anthracite fields), the clothing 
trades, the boot and shoe trade and the printing trades. In such 
cases, adequate organisation necessarily exists on both sides. 

The machinery set up by various undertakings ordinarily 
assumes the form of employee representation plans. In such 
oases, effective trade union organisation may exist, but more 
usually these plans are of a non-union character. 

Systems Set Up by Particular Industries 

Coal 

The chief agencies for settling the terms of collective agree¬ 
ments and adjusting major disputes in the coal industry are the 
joint conferences of operators and miners — one for the central 
competitive field in soft coal, and one for the hard-coal region. 
Where major disputes have been submitted to arbitration it has 
been governmental arbitration. The operators would appear to 
favour arbitration, but the miners’ union is opposed to it. As 
a last resort the union submits minor disputes or grievances to 
arbitration rather than permit local strikes. 

During the war mediation was undertaken by the Secretary 
of Labour and the Fuel Administration. A penalty clause was 
inserted into every contract which provided that fines were to 
be imposed for a strike or lock-out engaged in before the matter 
had been submitted to the Fuel Administration for settlement. 

Bituminous Coal 

The Interstate Joint Conference of the central competitive 
field, begun in 1886, has met regularly since 1898 (with the excep¬ 
tion of 1922) to revise and renew the basic collective agreements. 
In accordance with the principle of “ competitive equality ” the 
high-cost mines were permitted to pay lower wages than the 
more efficient mines, and basic wage scales were, therefore, fixed 
by the Interstate Joint Conference and used in the districts as 
a basis for settling the different scales by district bargaining. 
The out-lying union fields also negotiated agreements on the 
basis of the central competitive agreement. 

At present the strongest competition is felt no longer between 
the different mines of the central competitive field but between 
the mines of that area and those of the non-union fields of West 
Virginia and Eastern Kentucky. When the 1924-1927 agreements 
ran out, the operators demanded a sliding scale of wages which 
should follow more nearly the non-union rates. They proposed 
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that the changing scale be put in charge of a mediating body. 
The union replied that what was needed was better organisation 
among the operators, and suggested more frequent meetings of 
the joint conference. No agreement was reached and the miners 
struck in those mines which refused to carry on work at the old 
rates. 

At various times federal commissions have been appointed 
with a view to analysing and solving the problems of the coal 
industry. In December 1919 the Bituminous Coal Commission, 
composed of one representative of each side and one of the 
public, was appointed. It reported in March 1920 and its deci¬ 
sions were embodied in an agreement made by the Interstate 
Joint Conference. In 1922 the United States Coal Commission 
was set up to enquire into the conditions of the mining industry 
both for soft coal and hard coal. It reported in 1923, but its 
recommendations were not much used in the settlement of later 
disputes. 

Before the 1927 suspension the Interstate Joint Conference 
was composed of sixty-four members : eight miners and eight 
operators from each of the four districts. They are known as 
the scale committee. The miners are usually represented by 
district officers of the United Mine Workers. The operators 
are represented both by members of associations and by inde¬ 
pendent operators. Decisions of the scale committee on each 
clause of the agreement must be unanimous. If it fails to agree 
a sub-scale committee of eight, consisting of one member from 
each side from each district, is appointed. The decisions of this 
sub-scale committee are usually accepted by the full committee. 
If the sub-scale committee fails to agree there is a suspension 
of work. 

The agreements usually forbid local strikes. If a dispute 
arises every endeavour is made to settle it by conference. The 
procedure varies in different districts. The following is a typical 
method. 

If the pit committee cannot settle the matter with the mine 
manager or foreman it is submitted to successive conferences 
with higher officials and finally to the joint executive board (the 
executive boards of the district union and of the district operators’ 
association meeting together). If no settlement is reached both 
sides may agree to submit the matter to a standing board of 
three impartial arbitrators, whose decisions are morally, although 
not legally, binding. Both sides share the expenses of arbitration. 
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Anthracite Coal 

In the hard-coal fields organised bargaining has been going 
on since 1903. Following a strike in 1902, a Federal Commission 
was set up to investigate the industry. Its award was embodied 
in an agreement which included provision for a permanent Board 
of Arbitration and Conciliation. This board was set up in 1903 
and has continued to work. As in the soft-coal industry the 
Joint Conference Committee has met regularly to revise and 
renew the collective agreements. The hard-coal mines are not 
faced with the "same strong competition from non-union areas 
as are the union bituminous mines. 

The operators have no formal organisation. Their represen¬ 
tatives for the Joint Conference Committee are elected at a 
meeting held for the purpose. The miners are usually represented 
by district officials of the United Mine Workers, with the inter¬ 
national president or vice-president as spokesman. This Joint 
Conference Committee is known as the scale committee. In 
case of disagreement a sub-scale committee may be appointed. 
Since 1916 the Conciliation Board, with one additional member 
from each side, has acted as wage scale committee. 

The Conciliation Board is composed of six members, one from 
each side from each of the three hard coal districts. By the terms 
of its constitution, if the Board could not reach an agreement, 
it was to refer the case to an umpire, who was to be appointed 
by one of the Federal circuit judges of that circuit. 

Minor disputes are dealt with by conference between the 
company and the grievance committee of three. These grievance 
committees are set up for each mine or mine division and are 
similar to the pit committees of the soft-coal fields. If no settlement 
is reached the question is submitted to the two Conciliation Board 
members for that district. If they fail to agree it is referred to 
the full Board. 

At various times Federal commissions have also held enquiries 
into the hard-coal mining industry. In 1920 the Anthracite Coal 
Commission was appointed, on which there was one representative 
for each side and one for the public. Its award was embodied 
in the agreement of 1920. There were unofficial strikes against 
the award, and the United Mine Workers subsequently declared 
themselves opposed to arbitration. 

In 1923 there was a suspension which was successfully mediated 
by the Governor of Pennsylvania. The agreement made included 
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oertain of the recommendations of the United States Coal Com¬ 
mission, which had just made its report for the industry. The 
Conciliation Board was authorised under the agreement to study 
the wage scales and recommend changes to the next Joint Confe¬ 
rence. 

In 1926 there was a suspension of 170 days. The miners refused 
to arbitrate. Finally, the vice-president of the Susquehanna 
Collieries Company acted as conciliator. The agreement made 
ran until 31 August 1930. It provided that no changes were 
to be made in wages before 1 January 1927, nor more than once 
a year after that. If the scale committee could not agree on such 
changes, the question was to be submitted to a board of two 
persons unconnected with the industry who are to be chosen one 
by each side from a panel of three submitted by the other side. 
If these two persons cannot settle the question they may, by 
agreement, elect a third to arbitrate. The agreement also instructed 
the Conciliation Board to study methods of equalising wages, and 
other questions. 

Needle Trades 

Minor disputes and grievances in the needle trades are adjusted 
wherever possible by negotiation. If negotiation fails they are 
usually settled by arbitration. On the other hand the terms of 
collective agreements and major disputes affecting conditions of 
work over a considerable period are no longer settled by arbitration. 

The procedure for the settlement of minor disputes and grievan¬ 
ces varies. The typical method is for a dispute, which negotiation 
has failed to settle, to be referred to the arbitrator or “impartial 
chairman’’ of the market. Strikes are usually forbidden during 
the life of an agreement. 

The first important experiment with impartial machinery was 
made in 1911 by agreement between the firm of Hart, Schaffner 
and Marx in Chicago and the United Garment Workers. A board 
of arbitration was set up composed of one respresentative of each 
side and a third chosen by these two. The Board was swamped 
with minor cases. A subsidiary trade board was then .set up, 
composed of an equal number from each side of representatives 
with experience of the industry, and an impartial chairman. This 
board appointed investigators whose decisions were binding unless 
appeal was made to the trade board within three days. Appeal 
might be made from the trade board to the arbitration board. 

Most of the other firms in the Chicago men’s clothing market 
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have copied the Hart, Schaflner and Marx machinery. At the 
present time the most active impartial machinery is to be found 
in the men's clothing centres — Chicago, New York, Rochester 
and Baltimore. 

Impartial machinery. — In some markets the impartial machi¬ 
nery consists of a board composed of one representative of each side 
with an impartial chairman. The partisan members usually act 
as advocates for their own side. They also occasionally act as 
advisers of the chairman on conditions in the industry. In other 
markets the impartial machinery consists only of the impartial 
chairman. 

The chairman sometimes arbitrates in a dispute ; sometimes he 
acts as mediator and brings about a settlement by agreement 
between the parties. The contending parties often use past deci¬ 
sions of the chairman as guides to settle a dispute without recourse 
to the machinery itself. The chairman sometimes acts as mediator 
in a major dispute. 

The majority of agreements do not mention penalties. Occa¬ 
sionally, if a firm is proved to have acted in bad faith, it is fined. 
If the workers have struck, the chairman may refuse them redress 
of their grievances if they do not return to work immediately. 
The chairman is paid by both sides equally. Not many markets 
employ a full-time chairman. 

With a view to avoiding the hardship and friction caused by 
the high degree of seasonality of the clothing trades, efforts have 
been made to establish unemployment insurance and to ensure 
the equal distribution of work in slack seasons. The Amalgamated 
Clothing Workers also co-operate with some of the men’s clothing 
companies in finding ways of increasing the efficiency of the 
industry. 

The Amalgamated Clothing Workers claim to have secured 
the three following rules by negotiation : (1) the limitation of 
the power to discharge ; (2) equal division of work in slack seasons ; 
and (3) the registration of contractors. 

It is estimated that the machinery for adjusting grievances in 
the men’s clothing industry extends to 90-100,000 union members 
who work under collective agreements in the United States and 
Canada. It also affects the conditions of work of other union and 
non-union employees. 

Women's dothing, — New York City is the centre of the women’s 
clothing industry. In 1910, following a strike of the New York 
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City shirtwaist workers and the New York cloakmakers, a Joint 
Board of Sanitary Control and a bi-partisan committee on griev¬ 
ances, together with a board of arbitration, were set up. This 
machinery was extended to other trades in the industry, and has 
continued to work, with interruptions. The managers from each 
side sit on the board with the chairman. Cases are decided more 
by arbitration than conciliation, since this is the quicker method. 
The chairman also hears cases between jobbers and sub-manufac¬ 
turers. 

The impartial machinery of the New York City cloak market 
covers about 35,000 workers. 

Fur Trade 

Most of the fur trade is centred in New York City. Since 1912 
agreements in the New York Market have been negotiated by 
the Joint Conference Committee. This committee is composed 
of five members from each side with an impartial chairman. 
The chairman i)raotises conciliation rather than arbitration in 
major disputes. Grievances are dealt with by the Committee on 
Immediate Action, which is jiresided over by the same impartial 
chairman. On this committee the chairman arbitrates if negotia¬ 
tion fails. 

The Cloth Hat, Cap and Millinery Workers' International 
Union, and the International Pocketbook Workers' Union have 
similar provisions for impartial machinery. 

The Boot and Shoe Trade 

In the shoe-making industry the two most prominent unions 
both use arbitration. 

The general practice of the Boot and 8hoe Workers’ Interna¬ 
tional Union is for the representatives of its general executive 
board to negotiate with the individual employer a standard agree¬ 
ment which provides for the arbitration of disputes concerning 
wages, conditions of employment, or any other question, and 
gives to the employer the right to use the union stamp on his 
shoes. The standard agreement forbids strikes or lock-outs, and 
in signing it the employer agrees to the closed shop. When the 
standard agreement has been signed the local union negotiates 
with the individual firm to fix wage rates and conditions of 
labour. 

The standard agreement also specifies a board of arbitration 
to which disputes shall be referred. In Massachusetts, where 
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many of the locals of the Boot and Shoe Workers’ Union are 
situated, the board specified is the State Board of Conciliation 
and Arbitration. Outside Massachusetts, in districts where there 
is no State board of arbitration, conciliation is more used than 
arbitration. The union favours the use of conciliation where 
possible. 

The Shoe Workers’ Protective Union has a more aggressive 
policy than the Boot and Shoe Workers, but for some years it 
has used arbitration both for fixing the general level of wages 
and conditions of work, for adjusting the differentials between 
crafts, for adapting the piece-rate structure to the continually 
changing styles in women’s shoes, and for settling grievances. In 
1923 the Haverhill Shoe Board was set up by agreement between 
the Shoe Workers’ Protective Union and the Haverhill Shoe 
Manufacturers’ Association. It is composed of a representative 
of each side with a neutral chairman. The chairman is employed 
continuously. Decisions are issued over his signature only. It 
is his duty to make a personal investigation of a dispute. 

Printing 

In the organisation of the industry into trade or employers’ 
associations the two major divisions are the newspaper branch 
and the commercial and periodical branch. The international 
labour unions concerned cover both branches of the industry for 
the United States and Canada. In bargaining over wages and 
conditions of labour the local labour unions usually act indepen¬ 
dently of the national unions. The national unions often recom¬ 
mend arbitration where local negotiation fails to frame a new 
agreement. 

Newspaper branch. — The larger newspapers are united in 
the American Newsiiaper Publishers’ Association. The need for 
continuous production in the newspaper industry has encouraged 
amicable relations between the companies and the unions. They 
negotiate regularly and use arbitration to settle their deadlocks. 
Arbitration is also occasionally used to adjust grievances that 
conciliation has failed to settle. 

In 1901 the American Newspaper Publishers’ Association 
and the International Typographical Union signed a national 
arbitration agreement covering a few newspapers willing to make 
the experiment. The agreement provided for local arbitration 
boards with right of appeal to a national board. It worked very 
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satisfactorily, and was revised and renewed periodically. More 
newspapers came under the agreement and similar agreements 
were made with other printing unions. In 1922 the national 
arbitration agreement with the Typographical Union was not 
renewed because the union insisted that certain of its rules should 
not be submitted to arbitration ; but the practice of settling 
disputes by arbitration was continued. At the present time the 
only national arbitration agreement is that between the American 
Newspaper Publishers’ Association and the International Printing 
Pressmen and Assistants’ Union. However, local arbitration 
agreements are usual in all the trades. 

The form of procedure for the settlement of disputes is similar 
for all the unions. The parties agree not to strike or lock-out. 
Conciliation is used as far as possible. If no agreement is reached 
the matter must be referred by the parties to the special standing 
committee of the association and to the president of the national 
union, respectively. These two decide what subjects can properly 
be arbitrated. A local arbitration board is set up, composed of 
two residents of the town chosen by each side. These four choose 
a fifth as chairman. The chairman only decides the matter if 
the four members cannot reach a majority vote. The two parties 
divide the expenses equally. The association or the national 
union endeavour to enforce the award of the board. 

The national arbitration board of the pressmen’s union is 
composed of three representatives of the employers’ association 
and three of the union. Its main work is to hear appeals from the 
decisions of local boards. If the board deadlocks it may unani¬ 
mously elect a seventh neutral member. 

Commercial and 'periodical branch. — In the commercial and 
periodical printing industry many of the employers do not deal 
with unions, and the employers’ associations are divided in policy 
between the open shop, the closed shop and neutrals. In unionised 
companies arbitration is habitually resorted to, especially in 
New York City, but disputes are settled whenever possible by 
conference and conciliation. 

In 1919 a Joint Conference Council was formed, composed of 
representatives of the four chief international unions and employers* 
associations representing 70-75 per cent, of the book and job 
printing work of the country. The Council was to formulate 
policies for the book and job printing industry ; and its duties 
included the investigation of the causes of labour disputes. It 
was to act as an appeal board of conciliation. The Council agreed 
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on standard arbitration contracts similar to those used by the 
Newspaper Publishers’ Association, and provided for local boards 
of conciliation. Since 1921 the Council has taken little action. 

In 1927 the Pressmen’s Union reported that at least 90 per cent, 
of the locals had arbitration agreements with the commercial and 
periodical printing companies. Their standard agreement provided 
for disputes and grievances to be submitted to a bi-partisan board 
of four. If the board could not agree it was to choose an arbitrator. 
The laws of the union were not to be subjected to arbitration. 

Company Unions and Union Management Co-operation 

During the last few years there has been a remarkable growth 
of company unions and employee representation plans in the 
United States. It has been estimated that there are now between 
1^/4 and 1 ^ million workers in undertakings having such 
plans. But very few of these organisations, however, are connected 
in any way with the trade unions, and as a general rule they are 
regarded with suspicion by organised labour. 

Employee representation plans first came into prominence 
under the encouragement of the wartime adjustment agencies. 
The period of most rapid growth, however, took place during the 
post-war years. Of the many important plans some few may be 
specially noted, such as the systems in operation in the Standard 
Oil Company of New Jersey, the International Harvester Company, 
the Colorado Fuel and Iron Company, the Pennsylvania Railroad, 
the People’s Gas, Light and Coke Company of Chicago, the William 
Filene and Sons Company Co-operative plan, and the Colombia 
Conserve Company 

These plans of employee representation ordinarily rule out any 
possibility of stoppages of work, and many of them do not involve 
collective bargaining on major issues, such as wages and hours of 
labour. Typically, they are measures for the prevention of friction 
and for the airing of grievances. 

Union management co-operation is a totally different move¬ 
ment, usually originating with the trade unions and involving 
trade union recognition. The aim is not only to prevent disputes 
but to promote efficiency of production by co-operation between 
labour and management and by the creation of better mutual 
understanding. The plan was first tried successfully by the Balti- 

^ A summary description of a large number of the most interesting plans may 
be found in Poliiical and Industrial Democracy, by W. Jett Lauck. 
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more and Ohio Railroad and has since been adopted by several 
other railroads. 

Company unions and union management co-operation are both 
of them measures tending to some extent to prevent stoppages 
of work, but they can hardly properly be regarded as agencies 
for conciliation and arbitration of industrial disputes. Their 
influence upon labour relations in the United States at the present 
time is unquestionably great ; but to what extent they represent 
a lasting form of organisation it is not at present possible to say. 


§3. —• Results and Opinions 


The statistics of stoppages of work in the United States are 
compiled by the Bureau of Labour Statistics from such information 
as can be obtained from the press and reports of the Conciliation 
Service, the information thus obtained being verified as far as 
possible either by correspondence or through the conciliators of 
the Department of Labour. Since the year 1926 data are given 
only for those disputes involving six or more workers and lasting 
for one day or more. 

The following table shows the number of stoppages of work 
and of workpeople involved during the period 1916-1931. 


Year 

Number of 
disputes 

Number of 
employees 

Year 

Number of 
disputes 

Number of 
employees 

1916 

2,667 

1,599,917 

1924 

898 

654,641 

1917 

2,326 

1,227,254 

1925 

1,012 

428,416 

1918 

2,151 

1,239,989 

1926 

783 

329,592 

1919 

2,665 j 

4,160,348 

1927 

734 

349,434 

1920 ' 

2,226 

1,463,054 

1928 

629 

357,145 

1921 

1,785 

1,099,247 

1929 

903 

230,463 

1922 

899 

1,612,562 

1930 

653 

158,114 

1923 

1,199 

756,584 

1931 

894 

279,299 





PRINCIPAL CAUSES OF DISPUTES BEGINNING IN EACH YEAR 


UNITED STATES OP AMSBICA 


529 



34 








530 CONCILIATION AND ABBITRATION IN DIFFERENT COUNTRIES 


The record of the Conciliation Department showing the number 
of cases dealt with during the period 1914-1928 is set out in the 
following table : 


Cases 


1915 

1916 

1917 




Number .... 

33 

42 

227 

378 

1,217 

1,789 

802 

Adjusted .... 

28 

26 

178 

248 

865 

1,223 

696 

Unable to adjust . 

5 

10 

22 

47 

71 

111 

96 

Pending .... 

— 

5 

21 

42 

7 

13 

9 

Unclassified . . . 

— 

1 

6 

41 

66 

214 

101 



1921 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

Number. 

457 

370 

534 

544 

559 

651 

545 

478 

Adjusted .... 

338 

266 

428 1 

346 

392 

377 

395 

307 

Unable to adjust . 

48 

41 

27 

62 

64 

61 

57 

57 

Pending. 

24 

31 

60 

67 

42 

43 

24 

53 

Unclassified . . . 

47 

32 

19 

69 

01 

70 

69 

61 


The question of methods of conciliation and arbitration of 
industrial disputes has not aroused any very great interest in the 
United States during recent years and there is no very strong 
movement in favour of a change in the present system. Employers 
and workers would appear to be practically unanimous in opposing 
compulsory methods and in deprecating Government interference. 
The compulsory features of the Kansas Court of Industrial Rela¬ 
tions raised a storm of protest from organised labour and from 
employers alike. The activities of the American Bar Association 
in favour of collective agreements being made legally enforceable 
and of the setting up of a Federal Industrial Council — an “ advi¬ 
sory and recommendatory body intended to “ facilitate the 
movement of commerce without wasteful interruption of industry ” 
— are perhaps the most noteworthy during the last few years. 

The direction of American thought and action in this matter 
was indeed not so much towards the elaboration of methods for 
dealing with disputes as towards the prevention of disputes at 
their source by such means as the payment of high wages and 
the avoidance of wage reductions ; skilled personnel management ; 
and the co-operation of employers and workers in increasing 
productive efficiency. These questions do not enter directly into 
a description of conciliation and arbitration machinery and for 
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this reason are not dealt with in the present study. But inasmuch 
as they present an alternative method of approach to the basic 
question at issue — harmonious relations between employers and 
workers and continuous operation of industry — they require to 
be mentioned here. Whether these methods will still be applicable 
during periods of less intense business activity has yet to be seen. 


§ 4. — Summary 

The system of conciliation and arbitration in the United 
States consists of : 

(a) governmental machinery comprising a Federal Conciliation 
Service, an Act providing for the settlement of railroad 
disputes, and machinery set up by the various States, 
together with 

(h) non-governmental machinery for particular industries or 
for particular undertakings. The Federal Conciliation 
Service is active and exercises an influence upon a consi¬ 
derable number of disputes. 

The system in force on the railroads — the latest of a long 
series of Acts — is carefully designed and would appear to be 
effective in its operation. The State systems, with few exceptions, 
are not much used. The non-governmental machinery set up by 
various industries and trades has enjoyed a certain measure of 
success in particular cases. Employee representation plans in 
individual plants are of relatively recent growth and aim rather 
at the prevention of disputes than their settlement by conciliation 
and arbitration. The whole system is characterised by its insistence 
upon non-compulsory methods. 

During recent years there has been a great reduction in the 
number of stoppages of work and the number of people affected ; 
but on the whole this would appear due in large measure to under¬ 
lying economic conditions, successful personnel management and 
the growth of co-operation between employers and employees 
rather than to any development in the system of conciliation and 
arbitration. 
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CANADA 


§ 1. —Economic Background and Development 

Canada^ a country slightly smaller in area than Europe, is a 
self-governing Dominion, part of the British Empire, divided into 
nine Provinces and two Territories. The Island of Newfoundland, 
geographically part of Canada, has not availed itself of the 
opportunity of becoming part of the Dominion. The Provinces 
have their own legislatures and deal with such matters as have 
been expressly put within their competence. Otherwise competence 
lies with the Dominion Parliament. 

The population of Canada in 1928 was estimated at 9,668,000, 
more than half of whom were of British origin and considerably 
more than a quarter of French origin. Nearly seven-eighths of the 
population are Canadian bom, the majority of the remaining 
fraction being of British origin. Canada receives a large number 
of immigrants, ranging between 96,000 and 151,000 per annum 
during the years 1924-1928. 

Canada is largely an agricultural country, only about half of 
its population living in urban districts. Its manufacturing and 
mining are, however, of considerable importance. In 1926 there 
were 644,000 wage and salary earners engaged in manufacturing. 

In 1927 the total membership of trade unions in Canada amoun¬ 
ted to 290,000. Of these 181,000 belonged to the 85 “ international” 
unions (i.e. unions having members in the United States as well as 
in Canada) 

The two outstanding external factors affecting the outlook, cul¬ 
ture, and policies of Canada are its political and sentimental ties with 
Great Britain and the geographic proximity of the United States. 

The chief Canadian law dealing with industrial disputes is the 
Industrial Disputes Investigation Act of 1907, sometimes known 
as the Lemieux Act. This Act, however, does not embody the 
whole of Canadian law for dealing with labour disputes but was 
enacted as a supplement to two other laws, both of which are still 
in force. These are the Conciliation Act of 1900 and the Railway 
Disputes Act of 1903. The first of these Acts created a Department 
of Labour and provided machinery for mediation or arbitration, 

* Cf. Freedom of Association, Vol. V, p. 121. 
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but its use was left to voluntary action on the part of the dispu¬ 
tants. The Railways Disputes Act gave to the Minister of Labour 
a limited power of compulsion in the establishment of conciliation 
boards in labour disputes between railroad companies and their 
employees. Where such a dispute arose, a board of conciliation 
could be appointed by the Minister of Labour on the request of 
either of the parties without consent of the other. In 1906 these 
two Acts were consolidated, forming the Conciliation and Labour 
Act of 1906, in which form they are still operative. 

In that year, however, a bitter and prolonged strike in the 
Alberta coal mines, which, although brought to a settlement by the 
Deputy Minister of Labour, nevertheless inflicted considerable 
public hardship, revealed the failure of the existing Conciliation 
Act and demonstrated the need of further legislation. The Indus¬ 
trial Disputes Investigation Act of 1907 was a direct outcome. This 
Act was amended in 1910, 1918, 1920 and 1925. The 1925 amend¬ 
ment was of particular importance by reason of the fact that the 
Judicial Committee of the Privy Council of Great Britain had 
declared (20 January 1925) the Act to be ultra vires of the Federal 
Parliament as being an Act affecting property and civil rights and 
therefore reserved exclusively to the Provincial legislatures. The 
amending Act thus rendered necessary laid down the types of 
occupation which, owing to their Dominion character, came under 
the jurisdiction of the Act and in addition made it possible for 
any Province to elect to place itself under the provisions of the 
Act. Up to the present six of the Provinces have availed themselves 
of this provision, Prince Edward Island, Ontario and Quebec 
being the only ones which have not taken such action. 

In addition to the Industrial Disputes Investigation Act 
and the Conciliation and Labour Act already referred to, Canada 
has had recourse on a number of occasions to Royal Commissions, 
having as their object the improvement of relations between 
employers and employed. During the World War, also, certain spe¬ 
cial measures were put into operation. In 1918 a Railway Board of 
Adjustment was set up by joint agreement between the Canadian 
Railways and a number of railway trade unions. A similar tribunal 
covering the Canadian National Railways was constituted in 1925. 

Alongside the Dominion legislation, statutory machinery for 
the settlement of labour disputes had been set up in Ontario, Nova 
Scotia, British Columbia and Quebec previous to the Dominion 
Conciliation Act of 1900, and later Acts were passed by Ontario, 
Manitoba, Quebec, Alberta and Nova Scotia. 

While there is thus a considerable variety of Governmental mea- 
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sures for dealing with industrial disputes, the Industrial Disputes 
Investigation Act is the one of outstanding importance. This Act 
is of especial interest inasmuch as it has been credited by trained 
observers with a more than ordinary degree of success. Certain 
of its features have been adopted by other countries, notably Great 
Britain, South Africa, India and certain States of the United States. 

In the present brief monograph attention will be practically 
confined to this one measure. 


§ 2. — The System in Foree 

The object of the Industrial Disputes Investigation Act of 
17 June 1925^ is essentially the voluntary settlement of disputes 
before they develop into stoppages of work. It applies particularly 
to works of public utility and public interest The instrument 
employed is a board of conciliation and investigation. This board is 
an ad hoc body consisting of three members, one appointed on the 
recommendation of the workpeople involved in the dispute, one on 
the recommendation of the employers, and a chairman appointed 
on the recommendation of the other two members. The Minister of 
Labour makes any appointments necessitated by failure to recom¬ 
mend. 

Setting Up op the Board 

A board of conciliation and investigation can be brought into 
existence in a number of ways. On the occasion of a dispute in 
certain industries of public utility or interest a board may be set up 
on the application of either party, on the application of any muni¬ 
cipality or on the motion of the Minister of Labour. Where the dis¬ 
pute in such industry concerns alterations in wages or hours, appli¬ 
cation for the setting up of a board is compulsory. Where a dispute 
occurs in any other industry than those specified, a board may 
be set up on the application of both parties. 

Functions of the Board 

The functions of the board thus set up are first of all conciliation. 
If conciliation fails the board’s findings are published. These find¬ 
ings set forth the facts and circumstances of the dispute, including 
the causes, and the board’s recommendations for the settlement 

^ Legislative Series, 1925, Can. 1. 

^ Mining, transportation or communication or public service utility, including 
railways whether operated by steam or electricity or other motive power, steam¬ 
ships, telegraph and telephone lines, gas, electric light, water and power works. 
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of the dispute, these latter dealing with each item and stating in 
plain terms “ what, in the board’s opinion, ought or ought not to 
be done by the respective parties concerned The parties to a 
dispute may agree to be bound by the recommendation of the 
board ‘‘ in the same manner as parties are bound upon an award 
made pursuant to a reference to arbitration on the order of a court 
of record The recommendation thereupon becomes enforceable 
on the application of either party. 

Compulsory Measures 

The most characteristic feature of the Industrial Disputes Inves¬ 
tigation Act consists of the provisions enforcing a waiting period 
before a strike or lock-out is lawful in industries of public interest. 
Section 66 of the Act lays down that “ it shall be unlawful for 
any employer to declare or cause a lock-out, or for any employee to 
go on strike on account of any dispute prior to or during the reference 
of such dispute to a Board of Conciliation and Investigation ”, 
while section 67 adds to this that ‘‘ employers and employees shall 
give at least thirty days’ notice of an intended or desired change 
affecting conditions of employment with respect to wages or hours ; 
and in the event of such intended or desired change resulting in 
dispute, it shall be unlawful for the employer to make effective a pro¬ 
posed change in wages or hours, or for the employees to go on strike 
until the dispute has been finally dealt with by a Board ”. In both 
cases the penalty for infringement is a fine, for employers of not 
less than $100 nor more than $1,000 for each day or part of a day 
that any illegal lock-out or change exists, for employees of not 
less than $10 nor more than $60 for each day or part of a day that 
such employee is on strike. 

Precautions are taken that these provisions shall not be used for 
purely obstructionist purposes. It is laid down that a board, if its 
creation is approved, must be established within fifteen days of appli¬ 
cation. It is further provided that if, in the opinion of a board, either 
party uses the section relating to the advance notification of changes 
in wages or hours, or any other provision of the Act, for the purpose 
of ‘'unjustly maintaining a given condition of affairs through delay”, 
such party shall be guilty of offence and liable to the same penalties 
as are provided in the case of an illegal strike or lock-out. 

Miscellaneous Provisions concerning Procedure 

In making application for a board, the applicant, whether 
representative of workpeople or of employers, must make astatutorj^ 
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declaration that, failing an adjustment of the dispute in question, a 
strike or look-out will be declared and that the necessary authority 
to declare such strike or lock-out has been obtained. 

The board has the power of enforcing the attendance of 
witnesses, of administering oaths and of enforcing production of 
books and documents. It may admit and call for such evidence 
as in equity and good conscience it thinks fit, whether strictly legal 
evidence or not, and is otherwise given a free hand to make all the 
investigations it considers necessary. The proceedings are held in 
public except where, on its own motion or on the application of 
either of the parties, the board decides to conduct them in private. 
No counsel or solicitor is allowed to appear before the board except 
with the consent of both parties to the dispute and of the board 
itself. 

Operation op the System 

In the actual operation of the system it is of interest to note 
that of the applications for boards during the period 22 M arch 
1907 to 31 March 1925, 91 per cent, originated from the employees 
and only 7 per cent, from the employers. Nine applications (1.4 per 
cent.) came from employers and employees jointly, while in 4 cases 
(0.6 per cent.) applications were made by other persons or bodies. 

Of the reports made by boards during this same period of 18 
years, 64.6 per cent, were unanimous, and in 6.9 per cent, the 
reservations were on minor points only. In 20.7 per cent, of the 
cases the employees’ representative dissented and in 12.6 per cent, 
the employers’ representative dissented. It would seem on the 
whole that although the original emphasis was largely on the 
investigation side of the boards’ activities, the intention being to 
invoke the force of public opinion, the most valuable work has 
been done by way of conciliation. Little effort is made to give the 
reports wide publicity and frequently the proceedings of the board 
are not open to the public inasmuch as it is felt that such action 
would prejudice the possibility of settlement by conciliation. 

The compulsory features of the Act have attracted great 
attention, but in considering them it is necessary to bear in mind 
that the Government has adopted the policy of not enforcing the 
penalties provided but leaving it to the aggrieved party to take 
action. Between 1907 and 1925, 472 punishable violations of the 
law occurred, but only 16 of these would appear to have come 
before the courts. It is held, however, that the presence of the 
penalty clauses on the Statute Book has a certain value inasmuch 
as neither employers nor responsible trade unionists wish to 
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appear as violators of the law since both are eager to obtain the 
goodwill of the general public. The right of civil action in the event 
of an illegal strike or lock-out taking place is a question which 
would not appear to have been raised. 

The Conciliation and Labour Act 

After the Industrial Disputes Investigation Act, the most 
important measure in force in Canada for the prevention and 
settlement of industrial disputes is the Conciliation and Labour 
Act. This Act empowers the Minister of Labour to enquire into the 
causes and circumstances of a dispute, and to take such steps as 
seem expedient for the purpose of bringing the parties together, 
appointing a conciliator or an arbitrator when requested by the 
parties concerned. The Report of the Department of Labour for 
1929 states that in recent years there has been a marked tendency 
on the part of employees to bring their grievances to the attention 
of the Department before resorting to strike measures, and that 
in such cases departmental officers have been highly successful in 
effecting an amicable adjustment of the difficulty. 

Railway Boards of Adjustment 

In 1918 a tribunal known as the Canadian Railway Board of 
Adjustment No. 1 was set up by agreement between those Canadian 
railways which were members of the Canadian Railway War Board, 
afterwards the Railway Association of Canada, comprising 
I3ractically all railways of importance in Canada and six trade 
unions, namely, the Brotherhood of Locomotive Engineers, the 
Brotherhood of Locomotive Firemen and Enginemen, the Order of 
Railway Conductors, the Brotherhood of Railroad Trainmen, the 
Order of Railroad Telegraphers, and the Brotherhood of Mainte- 
nance-of-Way Employees. A new agreement concluded in 1929 is 
effective until amended or terminated ‘‘ upon service of thirty days' 
notice by the one party upon the other 
The Board consists of twelve members, six selected by the 
Railway Association of Canada and six by the trade unions. It 
deals with all disputes between the respective railway managements 
and the employees, members of these trade unions, concerning the 
interpretation or application of wage schedules or agreements 
which have not been settled by direct negotiations. Disputes 
arising out of the negotiation of new agreements as to wages and 
working conditions are not dealt with. Under the terms of the 
agreement, decisions of the Board are binding. In the event of a 
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majority vote of the members of the Board not being obtained, 
provision is made for the appointment of a referee. 

A similar tribunal, the Canadian National Railways Employees’ 
Board of Adjustment No. 2, was organised in 1925 by agreement 
between the Canadian National Railways and members of the 
Canadian Brotherhood of Railway Employees, for the purpose of 
disposing of grievances or disputes which may arise respecting the 
application, non-application or interpretation of agreements as to 
wages or working conditions. The Board is composed of eight 
members, four of whom are selected by the railway management and 
four by the employees concerned. A majority vote of the full Board 
is necessary for a decision which is binding upon the parties. Here, 
also, if no decision is reached provision is made for the appointment 
of an arbitrator. 


Provincial Acts 

Among the various Provincial Acts the Labour Disputes Act of 
Alberta provides for boards of investigation and conciliation in 
labour disputes, within the legislative jurisdiction of the Province, 
which are not covered by the provisions of the Federal Industrial 
Disputes Investigation Act. The provisions dealing with the 
appointment of boards of conciliation, as also the constitution, 
procedure, functions, powers, etc., of such boards, resemble those 
laid down under the Federal Statute. 

In Ontario, the Trades Dispute Act provides for mediation in 
labour disputes by a Government official, and also for councils of 
conciliation and councils of arbitration where the parties to a 
dispute agree to have the matter submitted. 

In Quebec, a measure similar to the Ontario Statute is in 
existence which, however, does not include municipal employees. 
For this class of workers there is a special law, the provisions of 
which prohibit strikes or lock-outs until the matters in dispute have 
been submitted to a board of arbitration. 


§ 3. — Results and Opinions 

Statistics 

Statistics of strikes and lock-outs in Canada are available 
from the year 1901. The following table showing the number 
of strikes, number of employees involved and the number of 
working days lost, resembles the statistics for many other countries 
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in having a period of marked unrest during the years immediately 
preceding the world war ; a period during which few stoppages 
of work took place, during the early years of the war ; a remarkable 
outburst immediately following the conclusion of hostilities ; 
and a falling off in the number and seriousness of disputes during 
the last few years. As will be seen from this table, the increase 
in the time lost through stoppages of work, while marked, is 
nevertheless not by any means so large as might have been 
expected when it is borne in mind that the population of Canada 
has increased over 70 per cent, during the period in question. 


RECORD OF STRIKES AND LOOK-OUTS BY YEARS 


Year 

Number of disputes 

Disputes in existence In the year 

In exis¬ 
tence in 
the year 

Beginning 
in the 
year 

Employees Involved 

Time loss in 
working days 

1901 

99 

97 

24,089 

737,808 

1902 

125 

124 

12,709 

202,301 

1903 

175 

171 

38,408 

868,959 

1904 

103 

103 

11,420 

192,890 

1905 

96 

95 

12,S13 

246,138 

1906 

150 

149 

23,382 

378,276 

1907 

188 

183 

34,060 

520,142 

1908 

76 

72 

26,071 

703,671 

1909 

90 

88 

18,114 

880,663 

1910 

101 

94 

22,203 

731,324 

1911 

100 

99 

29,286 

1,821,084 

1912 

181 

179 

42,860 

1,136,786 

1913 

162 

143 

40,519 

1,036,254 

1914 

63 

58 

9,717 

490,860 

1915 

63 

62 

11,396 

95,042 

1916 

120 

118 

26,538 

236,814 

1917 

160 

1 158 

60,266 

1,123,616 

1918 

230 

228 

79,743 

647,942 

1919 

336 

332 

148,916 

3,400,942 

1920 

322 

310 

60,327 

799,624 

1921 

168 

169 

28,267 

1,048,914 

1922 

104 

89 

43,776 

1,628,061 

1923 

86 

77 

34,261 

671,760 

1924 

70 

64 

34,310 

1,295,064 

1926 

87 

86 

28,949 

1,193,281 

1926 

77 

76 

23,834 

266,601 

1927 

74 

72 

22,299 

162,670 

1928 

98 

96 

17,681 

224,212 

1929 

90 

88 

12,946 

152,080 

1930 

67 

67 

13,768 

91,797 

1931 

88 

86 

10,738 

204,238 


3,939 > 

3,8221 

993,241 1 

23,069,983 


‘ In these totals flj^ures for disputes extending over the end of a year are counted 
more than once. 
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Id common with other countries, stoppages of work in Canada 
are to a disproportionately large extent attributable to workers 
in mines, particularly coal mines. Between 1907 and 1924 40.7 per 
cent, of the total days lost were on account of strikes and look¬ 
outs in the coal mining industry. 

The statistics of the causes of stoppages show that wage 
disputes or disputes in which wages entered as a factor accounted 
for approximately two-thirds of the number of days lost, questions 
concerning the recognition of a union being the only other consider¬ 
able cause of serious stoppages of work. 

Turning to the statistics of conciliation by means of the 
Industrial Disputes Investigation Act, we have the interesting 
record set out in the following tables : 


PROCEEDINGS UNDER THE CANADIAN INDUSTRIAL INVESTIGATION 
ACT, 1 APRIL 1928 TO 31 MARCH 1929, AND 22 MARCH 1907 
TO 31 MARCH 1929 



1 April 1928 to 
31 March 1929 

22 March 1907 to 

31 March 1929 

Industries affected 

Number 
of appli¬ 
cations 
for 

boards 

received 

Number 

of 

boards 

estab¬ 

lished 

Number 
of strikes 
not 

averted 
or ended 

Number 
of appli¬ 
cations 
for 

boards 

received 

Number 
of strikes 
not 

averted 
or ended 

1. Disputes aHecting mines, 
transportation and communi¬ 
cation, other public utilities, 
and war work ; 

Mines : 

Coal. 

3 

2 

1 

78 

11 

Metal. 

— 

— 

— 

20 

5 

Asbestos. 

— 

— 

— 

1 

0 

Transportation and communi¬ 
cation : 

Steam railways. 

7 

3 

0 

212 

7 

Street and electric railways 

4 

3 

0 

115 

7 

Express. 

— 

— 

— 

12 

1 

Shipping. 

1 

0 

0 

35 

0 

Telegraphs. 

— 

— 

— 

24 

1 

Telephones. 

— 

— 

— 

8 

0 

Miscellaneous : 

Light and power. 

2 

0 

0 

27 

3 

Elevators. 

t — 

— 

1 — 

1 

0 

War work. 

— 

— 

— 

30 

1 

2. Disputes not falling clearly 
within the direct scope of the 
Act. 

8 

1 

1 

5 

0 

143 

2 

Total. 

2,5 

13 

1 

706 

38 


‘ Inclu^g three cases left over from preceding year. 
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DISPUTBS DBALT WITH UNDEB THE INDUSTBIAL DISPUTES 
INVESTIGATION ACT, 1907, DOBING THE PBBIOD 1907-1928 



1907* 
9 mths. 

1908 

1909 


1911 

1912 

1913 

1914 

1915 

1916 

1917 

1918 

Nvunber of ap- 

25 

27 

22 

2S 

21 

16 

18 

18 

16 

29 

53 

93 

plications . 
Niunber of bo- 

22 

26 

21 

23 

16 

16 

16 

18 

12 

16 

37 

69 

ards granted 
Number of dis- 













putes where 
strike not 
averted (or 
ended) . • 

1 

1 

4 

4 

4 

3 

1 

1 

1 

1 

1 

2 


_ ____ ___ ___ 


1919 

1920 

1921 

1922 

1923 

1921 

1925 

1926 

1927 

1928 

Total 

Number of ap¬ 













plications . 

70 

61 

64 

42 

22 

28 

4 

14 

26 

25 

711 

Number of bo¬ 













ards granted 

47 

41 

26 

29 

17 

13 

0 

9 

13 

13 

488 

Number of dis¬ 













putes where 
strike not 













averted (or 













ended) . . 

3 

5 

2 

2 

1 

0 

1 

0 

0 

1 

39 


* The Act became law on 22 March 1907, so that the proceedings cover nine months 
only. 


Taking the eighteen years between 22 March 1907 and 31 
March 1925, during which the Act was in full operation, 640 
applications for boards were made, 536 cases were handled under 
the Act and 421 boards were actually constituted. Of the 536 
disputes handled under the Act, 490 (91.4 per cent.) resulted 
in the stoppage of work being averted or brought to an end. Of 
these 536 disputes, 473 occurred in public utility industries, 23 in 
war industries and 40 in other industries. 

During this same period, however, there were 425 strikes in public 
utilities, in which the Act was completely ignored and in 47 of the 
disputes in public utilities in which applications were made for 
boards, strikes occurred in violation of the Act. Thus, during the 
eighteen years of full operation of the Industrial Disputes Investi¬ 
gation Act, 472 stoppages of work in public utilities occurred in 
violation of the Act, while 429 stoppages of work were averted or 
ended by means of the Act. 


OrmiONS 

The present attitude of workers and employers towards the 
Industrial Disputes Investigation Act would appear on the whole 
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to be favourable. Up to 1918 organised labour was opposed to 
the Act. The main grounds for this opposition would seem to be 
two in number ; first, that it was impossible in most cases for the 
representatives of employers and workers to agree upon a suitable 
person as chairman and it was feared that the official selected 
by the Minister of Labour would be inclined to favour the em¬ 
ployers ; second, that too much time elapsed both in establishing 
boards and in submitting reports, with the result that employers 
were given the opportunity of preparing for a strike, and the 
workers, if dissatisfied with the conclusion reached by the boards, 
had to strike at an unpropitious moment. Since 1918, however, 
organised labour in Canada, while continuing to urge certain 
amendments, has shown itself on the whole in favour of the Act. 
This may be attributed in part to the adoption of certain amend¬ 
ments meeting the objections stated above and particularly to 
the fact that from 1918 onwards former trade union officials have 
been appointed to the Ministry of Labour, and although no trace 
of serious allegation of favouritism would appear to exist, such 
appointments have gone far towards allaying labour suspicions. 

Canadian employers have criticised the Act from several 
points of view. They have pointed out that the power of the 
Minister of Labour to appoint the personnel of boards may give 
an advantage to the workers. They have urged that there is a 
certain want of finality about the Act, inasmuch as employees 
are free to renew demands and apply for a board immediately 
after an award has been made and accepted. They have also 
objected to an amendment passed in 1925 which, from their point 
of view, puts an unfair burden upon management when facing 
the necessity of immediate reductions in wages. It would seem, 
however, that these criticisms are in the main based on hypothetical 
considerations rather than on actual instances. 


§ 4, — Summary 

The chief measure for the conciliation and arbitration of 
disputes in Canada is the Industrial Disputes Investigation Act 
first adopted in 1907. Since then it has been several times amended 
but without changing its essential nature, although its territorial 
scope is no longer Dominion-wide. The most interesting features 
of this Act are the compulsory clauses prohibiting any stoppage 
of work in public utility undertakings until the question has been 
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dealt with by a board of oonoiliation and investigation. These 
boards consist of three persons, one appointed on the recommend¬ 
ation of the workpeople involved in the dispute, one on the 
recommendation of the employers, and a chairman appointed 
on the recommendation of the other two members. In point of 
fact, these compulsory clauses are frequently ignored, and the 
penalties provided are rarely enforced. The boards, however, 
have achieved considerable success as conciliation agencies, and 
the whole system has attracted attention in, and been imitated 
by, a number of other countries. During the eighteen years 
1907-1925, in which the Act was in full operation, 429 stoppages 
of work were averted or ended by means of the Act. The present 
attitude of workers and employers would, on the whole, appear 
to be favourable towards its continuance. In addition to the 
Industrial Disputes Investigation Act, the Conciliation and Labour 
Act, 1906, makes provision for volimtary conciliation. There 
is moreover a certain amount of Provincial legislation on the 
question. 
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LATIN AMERICA 


ARGENTINE REPUBUC 


§ 1. — Economic Background and Development 

In 1927 the Argentine Republic had an estimated population 
of 12,000,000, spread over an area of 1,112,743 square miles. 
Apart from its natural increase, the population has for many years 
been swollen by a constant stream of immigration. From 1876 
to 1925, 3,160,293 immigrants entered the country, most of whom 
came from Italy, Spain, France, Tui'key, Germany, Great Britain, 
the Central European countries, Switzerland, North America, 
the Netherlands, and Sweden. 

Argentina is predominantly an agricultural country, and 
most of its inhabitants live on the land. The principal crops 
cultivated are wheat, flax, sugar and vine ; cattle raising is also 
important. Industry has made considerable progress, particularly 
as regards the working up of agricultural products, as for instance 
in the meat refrigeration, leather and wool industries. The country 
also has important oil-fields, especially in the district of Comotoro 
Rivadavia, which had an output of about 620,000,000 litres in 
1929. 

Argentine statistics provide no detailed information on the 
occupational distribution of the population. An authority on 
economic matters (Dr. Alexander Bunge) has estimated, on the 
basis of the 1914 census, that the working population then 
amounted to 2,355,130 persons, of whom 462,463 were employed 
in agriculture and cattle raising, 813,438 in industry and handicrafts, 
97,786 in transport, and 254,536 as labourers and in miscellaneous 
occupations. These figures give some idea of the size of the working 
population, when it is borne in mind that they refer to the year 
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1914 In Buenos Ayres, the Federal capital, which is situated 
in the principal industrial region, the working population in 1929 
was some 500,000 out of a total of 2,000,000 

The labour movement in the Argentine Republic is of some 
importance. In 1916 the agricultural workers formed the Argentine 
Land Workers’ Federation (Federacidn agricola argentina), with 
a membership of 860, which had risen to 14,855 in 1925, but 
most of the unions have been formed by industrial workers. Until 
recently there were three central workers’ federations : the 
Argentine Confederation of Labour (Confederacidn obrera argen- 
Una), which in 1929 had a membership of some 100,000 ; the 
Argentine Trade Union Federation (Unidn sindical argentina), 
which in 1922 covered 320 trade unions ; and the Argentine 
Regional Confederation of Labour (Federacidn obrera regional 
argentina), which is anarchist in tendency and had about 10,470 
members in 1927. In September 1930 the two most important 
federations (the Confederation of Labour and the Trade Union 
Federation) united to form a new organisation under the name 
of the General Confederation of Labour (Confederacidn general 
del trabajo), which comprises over 200,000 workers, including 
railway and transport workers, seamen, tramwaymen, workers 
in public undertakings in the clothing industry, cabinet-makers, 
etc. One of the most efficiently organised unions is the Argentine 
Railway men’s Union (Unidn ferroviaria argentina), which in 1930 
had a membership of 120,000 

The Argentine Republic has no Federal legislation concerning 
the settlement of labour disputes by conciliation and arbitration. 
Owing to the occurrence of a large number of strikes throughout 
the country, especially among the railway workers, the Government 
decided to issue an Order of 12 December 1922 providing for the 
setting up of a conciliation board and an arbitration court for 
the settlement of all collective disputes on the railways 

Neither the conciliation board nor the arbitration court were 
permanent institutions. If a settlement was not reached by 
conciliation, the dispute was to be referred to an arbitration court 
convened by the Board of Management of the State Railways, 

^ Alejandro Unsain : Legislacidn del Trabajo, Vol. I, p. 55. Buenos Ayres, 
1926. 

* Memoria del Minieterio del Interior preeentada al H, Gongreao de la Nacidn, 
J929-1930. Departamento Nacional del Trabajo, Buenos Ayres. 

® Freedom of Association^ Vol. V, pp. 156 o son. 

* iNTEBNATiONAii Laboub OFFICE ; Legislocidn social de America latina, 
Vol. I, Geneva, 1928. 
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which was to hold its proceedings within five days of its consti¬ 
tution. The arbitration court was to consist of two arbitrators, 
nominated one each by the parties within five days, and a third 
appointed directly by the Minister of Public Works or the Board 
of Management of the State Railways, acting on the instructions 
of the Minister of Public Works. It was the duty of the court 
thus constituted to investigate the dispute and deliver its award 
within a period of thirty days. 

The result of its proceedings was to be communicated to the 
Board of the State Railways with a view to its observance by 
the parties. The award was not binding on the parties, and failure 
to comply with it was punishable neither under civil nor criminal 
law. The Order merely provided that undertakings involved in 
the dispute which failed to comply with the award, to appear at 
the proceedings, or to appoint representatives, should be liable 
to the penalties stipulated under sections 91-93 of the General 
National Railways Act. If the wage-earning or salaried employees 
concerned failed to appoint their representative for the arbitration 
court within the specified time limit, they were held to have 
abandoned their claims. 

The conciliation and arbitration system set up by the Order 
of 12 December 1922 did not long remain in force. On 4 January 
1923 all the railway undertakings in the country submitted a 
joint memorandum to the Government, claiming that the Order 
lacked a legal basis and that the Government was not entitled to 
prescribe such procedure merely in virtue of its own powers. 
Two of the railwaymen’s organisations — the National Railway- 
men’s Association (Associacidn ferroviaria nacional) and the Rail- 
waymen’s Union (Unidn ferroviaria) — expressed themselves in 
favour of the Order, and demanded that the Government should 
immediately i)ut it into operation, but the Treasury representative 
and the Attorney-General, in his declaration of 31 July 1923, 
supported the view of the railway undertakings, and the Order 
remained a dead letter. 

This decision had the effect of protracting the duration of 
strikes in the railway services. The Government has since |found 
itself obliged to resort to direct intervention in order to settle a 
number of serious disputes that have broken out since 1923. 

The lack of any statutory conciliation and arbitration system 
for the settlement of collective labour disputes has been felt 
more and more strongly. Both Parliament and Government have 
considered the question on various occasions, and the creation 
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of special judicial bodies for the settlement of collective labouir 
disputes has been contemplated^. 

The various Bills submitted to Parliament on this subject 
fall into two groups, the first providing for the creation of special 
conciliation boards and arbitration courts, and the second proposing 
to create bodies comprising only one magistrate but forming part 
of the ordinary judicature. 

Among Bills of the first kind may be mentioned that introduced 
by Senator Valle Iberlucia (1919), while Deputy del Barco 
sponsored one of the second kind in 1916. An important proposal 
was also put forward by Dr. Sanchez Sorondo, suggesting the 
creation of labour juries for the settlement of disputes arising 
out of the application of individual contracts of employment 
and collective agreements. In 1919 the Chamber of Deputies 
appointed a special Committee to investigate this proposal. 

The draft Labour Code ^ submitted to the Chamber by the 
Government on 8 June 1921 proposed special procedure for the 
settlement of collective labour disputes. It provided in the first 
place that the provincial governors should enact the legislation 
necessary for the prevention of strikes, and that the measures 
adopted should provide for conciliation and, in the event of its 
failure, compulsory arbitration. It also made more detailed 
provision for the settlement of collective labour disputes in the 
Federal capital. Section 19 of Chapter II laid down that on the 
outbreak of a strike the parties must within forty-eight hours 
submit their difference to a conciliation board (junta de conci- 
liacidn) consisting of the President of the National Labour 
Department, as chairman, and one employers’ and one workers’ 
representative, together with four substitute members, to be 
appointed by the Government. Members of the board were to 
hold office for a period of one year, being eligible for re-election. 
The board might also co-opt a workers’ and an employers’ 
representative from the industries concerned. 

The draft Code empowered the conciliation board to require 
the parties to produce all particulars necessary for the investigation 
and settlement of the dispute. The procedure was to be carried 
out with all possible speed, and was to terminate with an award 
settling the various questions laid before the board. If the 


1 Alejandro Unsain, op. cit., Vol. I, p. 168. 

• Proyecto de Oddigo del Trabajo. Presentado por el Poder EjecuHvo en la sesidn 
del 8 de junto de 1921. CAxnara de Diputados de la NaciOn. Buenos Ayres, 1921. 
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conciliation board were unable to bring about a settlement, it 
was to suspend its activities after recording its failure in a report. 
If the parties agreed to accept a settlement based on the proposals 
of the board, the dispute was to be regarded as terminated, and 
work was to be resumed within twenty-four hours. 

The draft Code further provided that, should the conciliation 
board fail to bring about a settlement, the parties were bound 
to submit their difference to arbitration procedure undertaken 
by a labour magistrate, a new authority specially created by the 
Code for this purpose. The decision of the arbitrator was to be 
final and binding for the period specified in the award. Penalties 
were also provided in the event of failure to comply with an 
arbitration award. They were, in the case of workers’ organisations 
involved in the strike, loss of the rights legally secured to such 
organisations, and, in the case of the members of their executive 
committees who had signed the agreement at the arbitration 
proceedings, the penalties provided for contempt of court 
(desacato). The same penalties were provided for salaried 
employees and workers who disregarded the arbitration award 
by striking. Employers who failed to observe the award or did 
not enforce it within twenty-four hours were to be liable to pay 
compensation to the workers concerned, and were further punish¬ 
able by a fine varying from 500 to 2,000 pesos, according to the 
importance of the dispute. 

A later Bill, drafted by a committee set up by the Government 
in 1925 under the chairmanship of Dr. Carlos Saavedra Lamas, 
provided a detailed system of procedure for conciliation and 
arbitration in collective labour disputes. This Bill again stipulated 
that collective disputes must first be submitted to a conciliation 
board, and, should this fail to bring about agreement between 
the parties, to an arbitration court. The conciliation board and 
arbitration court were again to be jointly constituted by employers* 
and workers* representatives, with an independent chairman. 
The conciliation board might also act as an arbitration court, 
subject to the previous agreement of its members. The conciliation 
board and the arbitration court were to terminate their proceedings 
within a specified time limit of fifteen and twenty days respectively. 
No judicial remedies were provided in respect of awards in 
disputes affecting public utility undertakings, which were to be 
binding on the parties, the penalties for non-observance being 
specified in the award itself. In other cases no penalties were 
pro dded, but the employers were bound not to impose on their 
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workers conditions less favourable than those laid down in the 
award, and workers or employees who ceased work were to refrain 
from every kind of strike propaganda. 

Finally, a draft Labour Code submitted to the National 
Congress by Senator Molinari on 26 September 1928^ provided in 
its fifth book, under the heading “ Labour Disputes ” (Las 
relaciones de guerra), for the setting up of special courts for the 
settlement of collective labour disputes, empowered to issue 
final decisions. The court was to consist of two employers’ and 
two workers’ representatives from the industries concerned, with 
a chairman appointed by the Government. It was to give its 
decision within eight days, and its award was to be binding. 


§ 2. — Present Provincial l^egislation 

Although there is no statutory Federal legislation on the 
settlement of collective labour disputes by conciliation boards 
and arbitration courts, a rather summary form of procedure has 
been set up for this purpose in the Federal capital and in the 
provinces. 

The Act of 8 October 1931 which set up the National 
Labour Department, provided that in the event of disputes between 
capital and labour the President of the Department might convene 
labour councils (consejos de trabajo) and preside over their meetings. 
The councils were to consist in every case of an equal number of 
employers and workers, and all collective labour disputes were 
to be submitted to them for decision. 

The provision made by this Act for the intervention of the 
President of the National Labour Department applies only to the 
Federal capital and territories, the provinces being entitled to 
enact their own measures on this matter. 

Province of Cdrdoba 

Act No. 2,385 of 1 September 1914, which set up the Provincial 
Labour Office, stipulates that in the event of disputes between 
capital and labour the Director of this Office shall appoint a 


^ Cr6nica Menaual del Departamento Nacional del Trabajo, No. 138, Aug. 1929. 
Buenos Ayres. 

* iNTEBNATiONAii Labotjb Officb : Legislocidn social de AmSrica Uuina. 
Geneva, 1928. 



662 OONOILIATION AND AEBITRATION IN DIITBBENT COUNTRIES 


committee and preside over its meetings. The committee is to 
consist in each case of an equal number of employers’ and workers’ 
representatives, and the dispute must terminate with its decision 
(section 7). 

The Act invests this committee with both conciliatory and 
arbitral powers, and its decisions are final. The committee is 
formed immediately on the outbreak of a collective dispute. 

The Act neither lays down rules of procedure for the committee 
nor provides penalties for non-observance of its decisions. The 
Administrative Regulations of 16 September 1914 make the 
Legislative and Statistical Section of the Provincial Laboiu* Office 
responsible for the creation of labour councils to arbitrate in 
collective disputes. 

Province of Corrientee 

The Act of 21 April 1926 to set up a Statistical and Labour 
Department also introduced a form of conciliation and arbitration 
procedure^ by prescribing the creation of permanent local labour 
committees (juntas locales de trabajo) in the chief centres of each 
district to improve the economic and social relations between 
employers and workers. The Act stipulates that in the event 
of a collective dispute, and even before it occurs, the committee 
shall intervene as mediator. The committees consist of the head 
of the local administration or chairman of the municipal council, 
who acts as chairman of the committee, and one employers’ 
and one workers’ representative from the locality. 

The Act does not lay down detailed rules for the procedure 
to be adopted in settling labour disputes, or provide for penalties 
in the event of failure to observe its decisions. 

Province of Mendoza 

The Administrative Regulations under Act No. 731 of 9 January 
1919, which set up the General Labour Inspectorate, provide for 
mediation by this body in the event of strikes and disputes between 
employers and workers. They do not, however, specify in what 
way or through what agency this mediation is to be effected. 


^ Dr. Mokbt, Carlos, junior : Leyea del trabajo, nacionalea y provincidlea, Buenos 
Ayres, 1928. 



ABOBNTmB BBFT7BLI0 


663 


Province of Salta 

The Act of 13 July 1931, which set up the Provincial Labom* 
Department, invested this body with certain ftmctions in connection 
with mediation in labour disputes, but its provisions are* as 
indefinite as those for the Province of Mendoza. 

Province of Tucumdn 

An Order of 1 May 1916 set up a Chamber of Labour, 
(Cdmara de Trabajo ) to be constituted by the trade associations of 
the province, every organisation of at least 600 members and 
every group of three organisations, irrespective of its membership, 
being entitled to nominate one representative. Among its various 
functions, the Chamber was required to settle disputes between 
capital and labour. The Order does not indicate the form of 
procedure to be adopted, or provide for penalties in the event of 
failure to observe the award. 

An Order of 10 December 1917, setting up the Labour Depart¬ 
ment, also stipulates that the governing body of this Department 
shall act as mediator in collective disputes. 


§ 3. — Statistical Data 

There can be no doubt that the lack of any Federal legislation 
on conciliation and arbitration is partly responsible for the 
increase in the number, gravity and duration of strikes in the 
Argentine Republic. Most of the serious strikes have occurred 
in Buenos Ayres, which is the largest industrial centre, and have 
been settled by means of Government intervention. 

The strike statistics for the period 1907 to 1929 show the 
importance of collective labour disputes, which at times have 
seriously dislocated the economic life of the country. This is 
particularly true of collective disputes among maritime workers, 
which have sometimes had the effect of paralysing the country’s 
foreign trade. 

The following tables give particulars of strikes in the Federal 
capital during the period 1907-1929 : 
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(c) RESULTS 


Year 

Successful 

strikes 

Unsuccessful 

strikes 

Partially successful 
strikes 

Total 

Num- 

Workers 

Num- 

Workers 

Num- 

Workers 

Num- 

Workers 


ber 

affected 

ber 

affected 

ber 

affected 

ber 

affected 

1907 

39 

4,366 

161 

163,473 

31 

1,173 

231 

169,017 

1908 

18 

1,945 

88 

9,646 

12 

70 

118 

11,561 

1909 

36 

527 

97 

3,713 

5 

622 

138 

4,762 

1910 

185 

13,499 

66 

3,395 

47 

1,912 

298 

18,806 

1911 

7 

4,216 

92 

20,634 

3 

2,242 

102 

27,992 

1912 

25 

1,627 

68 

6,702 

6 

663 

99 

8,992 

1913 

18 

775 

62 

19,154 

16 

3,769 

95 

23,698 

1914 

18 

6,277 

42 

2,216 

4 

5,644 

64 

14,137 

1915 

17 

1,606 

42 

9,482 

6 

990 

65 

12,077 

1916 

19 

9,600 

46 

2,891 

15 

11,830 

80 

24,321 

1917 

26 

22,924 

74 

3,666 

38 

76,472 

138 

136,062 

1918 

71 

23,978 

83 

82,062 

42 

27,002 

196 

133,042 

1919 

145 

181,064 

147 

88,877 

76 

39,026 

367 

308,967 

1920 

66 

17,867 

103 

96,005 

37 

20,143 

206 

134,016 

1921 

12 

21,345 

69 

116,472 

5 

1,934 

86 

139,761 

1922 

17 

1,157 

94 

3,440 

5 

140 

116 

4,737 

1923 

11 

922 

73 

13,162 

9 

5,106 

93 

19,190 

1924 

5 

261 

63 

272,495 

3 

3,232 

71 

275,978 

1925 

17 

4,194 

66 

9,708 

3 

60 

86 

13,962 

1926 

13 

12,913 

49 

2,492 



62 

15,406 

1927 

11 

9,143 

45 

17,093 

2 

12,000 

58 

38,256 

1928 


— 

_ - 


- 

— 

137 

73,989 

1929 

24 

7,616 

77 


16 


117 

62,101 


§ 4, Summary 

The Argentine Republic has no statutory Federal conciliation 
and arbitration system. The Act of 1921 to set up a National 
Labour Department, which covers the capital and the Federal 
teri’itories, and the legislation in force in the provinces contain 
certain provisions for the statutory regulation of concilation 
and arbitration procedure, but their results have been negligible. 

The gravity of the problem is evident from the statistics. 
The introduction of a satisfactory conciliation and arbitration 
system would undoubtedly help to confine the number of collective 
isputes which in the past have so frequently dislocated the 
economic life of the coimtry, within reasonable bounds in future. 
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BOUVIA 


Bolivia, with a population of about three and a half million 
distributed over an area of some 500,000 sqare miles, is predomi¬ 
nantly a mining country, although its agriculture is also assuming 
increasing importance. The chief substance mined is tin, of which 
Bolivia has the second largest output in the world. 

There are no statistics of the occupational distribution of the 
Bolivian population. During recent years the labour movement 
has made substantial progress, particularly in the mining districts, 
where the most important central federations are to be found. 
These include the Federacidn obrera de Oruro, the Federaci&n 
obrera de Uyuri, the Federacidn de Tarija, the Federacidri de Potosi 
y la Sucre, the Federacidn ferroviaria y la Federacidn del Trabajo 
de La Paz, and, finally, the Federacidn de Corocoro, The Confe¬ 
deration of Labour covers twenty-four trade unions and about 
thirty workers' organisations. No data are available concerning 
the size of their membership. 

For some years disputes between capital and labour, especially 
collective labour disputes, were regarded as within the province 
of the police. All proposals for the settlement of disputes were 
put forward by the administrative authorities. The most serious 
strikes were those in the mining industry. 

An Order of 29 September 1920 ^ provided for the setting up 
of conciliation boards (consejos de conciliacion) for the purpose 
of dealing with strikes and lock-outs, consisting of one representa¬ 
tive of the Government, two of a Chamber of Commerce or Mines, 
and one each nominated by the parties to the dispute. 

The Order lays down that every collective labour dispute 
must be submitted to the conciliation board for settlement. If 
conciliation is unsuccessful, the parties must submit to arbitration 
by the conciliation board or by arbitrators of their own choice. 

Arbitration decisions are binding on the parties without the 
intervention of an ordinary court. The Order does not specify 


^ LegielcUive Series, 1920, Bol. 1. 



658 CONCILIATION AND AEBITBATION IN DIFFERENT COUNTRIES 


details of procedure, nor does it provide for the event of failure 
to comply with the decisions of the conciliation board. 

It should be pointed out that the Order of 29 September 1920 
formally recognises the right to strike, although it denies this 
right to public servants Strikes or lock-outs must, however, 
be notified to the administrative authorities five or, in the case 
of certain public utility undertakings, eight days in advance. 
Failure to comply with this provision renders the offender liable 
to a fine. 
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BRAZIL 


Economic Background 

Brazil covers an area of nearly 8% million square kilometres, 
and in 1929 had a population of some 31 million. It is divided 
into twenty separate States, one Federal District and one National 
Territory. As in the Argentine Republic, the natural growth of 
the population has been supplemented by immigration, which 
during the first hundred years of the country’s independence 
brought an influx of some 3^ million persons, including about 
a million Italians and a million Portuguese. In so large a country 
almost every branch of economic activity — agriculture, mining 
and industry — is represented. The most important agricultural 
product is coffee. The substances mined include gold, iron and 
coal, precious and semi-precious stones. Industry is important 
principally in the State of Sao Paulo 

There are not yet any accurate statistics of the working popula¬ 
tion of Brazil. According to information on the occupational 
distribution of the population, published in 1930 by the Brazilian 
National Labour Office, about 610,000 workers were employed in 
the manufacturing industries and 140,000 on the railways and in 
ports. The municipal transport services also employed about 
40,000 workers, bringing the total number of industrial workers 
up to nearly 800,000. 

Owing to the vast extent of the country and its division into 
separate States, the labour movement lacks imity and co-ordination. 

As in most of the Latin American States, the labour movement 
was limited for a long time to the formation of mutual aid organisa¬ 
tions. The first trade unions in the strict sense of the term date 
from the beginning of the twentieth century, among the earliest 
being the Stokers’ Union, founded in Rio de Janeiro in 1903, and 
the Dockers’ Union, founded in the same year, which in 1930 
had some 3,000 members. In 1906 the transport workers formed 
an organisation which now has a membership of some 10,000. 

^ For further details, cf. Annuaire du Brasil 4conomiqu>e et financier^ Paris, 
1929, and The South American Handbook, London, 1930. 
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After the war the trade union movement became more active, 
and a number of organisations sprang up, most of which are 
affiliated to the General Confederation of Labour of Brazil. Printing 
operatives have also organised themselves into the Printing 
Workers’ Union in Rio de Janeiro and Sao Paulo. Several organ¬ 
isations have been set up by railway workers in State and private 
transport services. They include the Union for the Proteetion of 
Central Brazil Railway Workers and the Railwaymen’s Unions of 
Campinas, the Leopold Railway, Sao Paulo, etc. 

In 1919, the General Confederation of Labour was formed in 
Rio de Janeiro to act as a central organisation. Apart from this, 
there is also a Unitary Seamen’s Federation with about 100,000 
members, and a Railwaymen’s Federation with about 120,000 
members (1920), while another central organisation, the National 
Confederation of Labour, was set up by the workers’ federations 
in 19291. 


Present System 

Brazil has no special federal legislation concerning collective 
labour disputes. Section 8 of the earlier Act of 5 January 1907 
concerning trade associations and co-operative societies contained 
the following provision : 

Trade unions founded for the purpose of promoting agreement 
between employers and workers that set up permanent conciliation 
and arbitration boards for the settlement of disputes between capital 
and labour shall be regarded as the legal representatives of the workers 
as a whole 

It is evident from this provision that when trade unions were 
formed they were entitled, in conjunction with the employers, 
to set up permanent conciliation and arbitration machinery for 
the settlement of disputes between capital and labour indepen¬ 
dently of the public authorities. The Act did not, however, at the 
same time make it compulsory to submit all collective disputes 
to the bodies thus set up by the trade associations. 

A later Order, No. 16027 of 30 April 1923, which prescribed 
the creation of a General Labour Council, specified (section 2) 
that “ the General Labour Council shall study conciliation and 
arbitration systems with a view to the prevention and settlement 
of collective labour disputes ”. 

^ Cf. Freedom of Association, Vol. V, pp. 176 et seq. 

* International Labour Office : Legi8laci6n social de AnUrica laUna, 
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This somewhat ambiguoiis provision also omits to lay down 
any obligation for the State to intervene in collective labour 
disputes ; it simply instructs the General Labour Council to examine 
the possibility of drafting a Bill concerning conciliation and 
arbitration. It must be assumed from the information available 
that the Labour Council has never investigated this important 
problem. 

Most of the numerous strikes, which have occurred principally 
in the two industrial States of Rio de Janeiro and Sao Paulo, 
have been settled by means of direct negotiation between the 
parties without State intervention. Lack of any statistics of 
labour disputes makes it impossible to estimate the number, 
scope or importance of the disputes that have broken out in Brazil 
during recent years. 

A Legislative Decree, No. 19770 of 19 March 1931, super¬ 
seding the Act of 5 January 1907, introduced new regulations 
concerning the right of combination for trade purposes. Under 
section 6 of this Decree, all trade associations and federations 
are required to co-operate with the public authorities, through 
the medium of permanent joint conciliation and arbitration 
boards, in the application of the legislation for the settlement of 
disputes between employers and their wage-earning and salaried 
employees The Decree also provides that trade associations 
shall have the right as legal persons to conclude collective agree¬ 
ments between their own members and other trade associations, 
or with undertakings or employers, on the basis of legislation 
subsequently to be enacted. On 4 March 1932, the Minister of 
Labour, Lindolpho Collor, submitted to the Prime Minister a 
draft Order concerning the setting up of conciliation and arbitra¬ 
tion boards, together with a Bill concerning collective labour 
agreements. This provides that in towns and localities where 
there are trade associations constituted in accordance with the 
law joint conciliation committees shall be set up by the Ministry 
of Labour for the settlement of disputes between employers and 
workers arising out of the enforcement of collective agreements. 
The committees are to consist of a chairman and six, nine or 
twelve members, according to circumstances, with a corresponding 
number of substitute members. One-third of the members are 
to be nominated by the workers, one-third by the employers and 
one-third by the Ministry of Labour. The employers’ and workers’ 


^ Legislative SerieSy 1931, Braz. 1. 
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representatives must be appointed by the Ministry from panels 
submitted by each party. Members of the committee will be 
appointed for a period of two years. They must be Brazilian 
nationals, at least 21 years old, in full possession of their civil 
rights, and able to read and write. Employers and workers directly 
involved in the dispute may not serve on these committees. 

The proceedings of the committees will be held in private. 
If a dispute arises, the chairman must, within 48 hours, convene 
the committee, which immediately summons the parties and 
attempts conciliation. If no settlement is reached, the committee 
meets again three days later to make a final attempt at conciliation 
on the basis of any fresh proposals that may have been put 
forward. It may also order an adjournment for the purpose of 
establishing the facts. 

Failure to bring about agreement through conciliation must 
be recorded in a report, and the committee then proposes that 
the parties shall submit the dispute to arbitration. If this proposal 
is accepted, the parties must give a written undertaking to comply 
with the arbitration award. The arbitrator is to be chosen jointly 
by the parties, the members of the conciliation committee being 
eligible as arbitrators. An award issued by the arbitrator must 
be accompanied by the reasons on which it is based and must 
be signed by all the parties concerned, or by their representatives. 
The original document must be transmitted to the Ministry of 
Labour and a copy sent to each of the parties. If the parties 
refuse to submit the dispute to arbitration, the chairman of the 
committee must transmit the minutes to the Ministry of Labour, 
or to the competent authority, within twenty-four hours. A 
notable provision of the Order is that prohibiting an employer 
from declaring a lock-out pending the investigation of a labour 
dispute by the conciliation committee. Failure to comply with 
this provision is punishable by a fine of from 500 milreis to 
10 contos. The same penalty is provided for any party that refuses 
to comply with an arbitration award. 

It remains to be seen whether the draft Order summarised 
above will be adopted by the Brazilian Government, and in what 
form 


^ Ministerio do Tbabalho, Industria e Commbrcio : Comisades mixtaa de 
conciliaQcio : Anteprojecto do decreto que as inatitue, Rio de Janeiro, 1931. 
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SUPPLEMENTARY NOTE 

On 12 May 1932^ the Provisional Government of Brazil issued 
Decree No. 21396, which provided for the institution of mixed 
conciliation committees. The new regulations repeat on all 
important points the provisions of the above-mentioned Collor 
Bill, but the following alterations or additions should be noted. 

A committee is composed of a chairman appointed by the 
Minister of Labour and two, four or six members, with an equal 
number of substitutes, nominated half by the employers and 
half by the workers. Members must have had an occupation for 
at least two years ; they officiate for one year. 

If the parties refuse to submit the dispute to the committee, 
the case is referred by the chairman to the Minister of Labour, 
who may appoint a special committee or issue an award himself. 


^ Legislative Series, 1932, Braz. 4. 
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§ 1. — Economic Background and Development 

According to the census of 27 October 1930 Chile then had 
a population of nearly 4,300,000^, distributed over an area of 
slightly over 750,000 square kilometres. Unlike that of the 
Argentine Republic and Brazil, the increase of population of Chile 
has not been due to immigration, which is practically negligible, 
the excess of immigrants over emigrants in 1930 being only 
1,600 persons The country’s chief sources of wealth are its 
minerals, which include nitrate, copper, iron and coal. Agriculture, 
too, is important. As regards industry, in 1929 Chile had about 
9,000 industrial undertakings employing some 150,000 persons, 
the most important being boot and shoe, cement, glass, match, 
paper, cigarette, and textile factories. 

Chilian statistics provide no satisfactory information on the 
occupational distribution of the population. On the basis of 
official publications, however, the working population (salaried 
and wage-earning employees) may be estimated at about 1,700,000®. 
Further indications on this subject may be gleaned from the 
1929 report of the compulsory sickness insurance funds ; at the 
end of the year these funds, which under Chilian legislation cover 
all workers with a yearly income of less than 8,000 pesos, had a 
membership of 1,330,000 

The labour movement in Chile has made great progress during 
recent years. In 1927 there was one central workers’ organisation, 
the Workers’ Federation of Chile, which comprised seven provincial 
organisations and nine national trade federations There are now 
269 trade unions, affiliated some to the Trade Union Federation 
of Chile, which was founded in 1930, and some to the Workers’ 

^ Gekebal Statistical Office ; Population Census of 27 October 1980. 

^ CoNTBOLAniA QENEEAL DE LA REPtiBiJCA : JSstadistica chilcna, Nov. 1930. 
Santiago. 

* BoleHn del Ministerio de Higiene y Asisteneia social^ No. 2, June 1927. 

* Memoria del Ministerio de Bienestar Social dd at\o 1929. Santiago, 1930. 

* For further details, cf. Freedom of Association^ Vol. V, pp. 188 et seq. 
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Social Congress (Congreso social ohrero). The bakers', seamen's 
and railwaymen's unions each have their own central organisation. 

In 1903 a big strike broke out in Valparaiso, accompanied 
by rioting and bloodshed. Other strikes in the nitrate district 
and in Santiago having also led to disturbances, the Government 
finally became convinced of the urgency of finding some means of 
settling collective disputes. In view of the difficulties in the 
way of any attempt to get a Bill on this subject passed by the 
Chamber, it issued an Order on 14 December 1907 providing that 
in the event of a collective dispute between employers and workers 
arising out of conditions of employment, the Governor's represen¬ 
tative, at the request of one of the parties, should invite employers 
and workers to nominate three representatives each to form a 
conciliation committee. It would be the duty of this committee 
to investigate the matter under dispute and to propose terms of 
settlement. If conciliation was unsuccessful, the authorities were 
to propose that an arbitration board should be formed, consisting 
of one employers’ and one workers’ representative together with 
a third person to be nominated jointly by the parties, or if necessary 
by the President of the Republic. The decision of the arbitration 
board was final. The Order further provided that all strikes and 
lock-outs must be notified to the authorities in advance 

This Order represents the first practical attempt made in Chile 
to bring collective disputes under statutory regulation. 

An Order of 24 October 1921 set up a conciliation committee 
and arbitration board for collective disputes in ports. It laid 
down provisions similar to those described above, and in particular 
prescribed that all strikes and lock-outs must be notified to the 
competent maritime authorities five days in advance. 

In 1917 Deputy Rivas Vicuna introduced a Bill for the insti¬ 
tution of permanent joint committees for the settlement of collective 
labour disputes, consisting of six members representing employers 
and workers. This Bill stipulated that all disputes arising out of 
conditions of employment should be submitted by the parties to 
the administrative authorities, who should thereupon invite the 
employers and workers, either ex officio or on request, to set up a 
conciliation committee under the chairmanship of the Governor 
of the province ^ The conciliation committee was in the first 
place to attempt to bring about agreement between the parties ; 

^ Ofioina DBii Tbabajo : Boletin No, 11, Santiago, 1918. 

^ Boletin de acetones de la Cdmara de Diputados. Santiago, 1917. 
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if this attempt failed, an arbitration board was to be constituted, 
consisting of one employers’ and one workers’ representative and 
one independent member. The Bill provided various penalties 
for non-observance of the decisions of the conciliation committees 
and arbitration boards. It was examined by the Parliamentary 
Committee on Social Affairs, but did not come before the Chamber 
itself'. 

A more detailed Bill, also providing for conciliation and 
arbitration boards in collective disputes, was drafted by the Labour 
Office, together with another providing for similar boards to deal 
with disputes in the mining industry 

Most of the strikes that broke out in Chile during the years 
1908 to 1924 were settled under the Order of 1907, including, 
in particular, the big strikes in the coal-mining industry in 1921-1923 
and a seamen’s strike in 1923. The disputes were terminated by 
arbitration awards issued by prominent personalities, appointed 
sometimes by the parties and sometimes by the Government. 

Chapter IX of the draft Labour Code submitted to the National 
Congress in 1921 by the President of the Republic, Dr. Arturo 
Alessandri, provided for the setting up of conciliation committees 
and arbitration boards 2 . This chapter was debated by the 
National Congress apart from the rest of the Code, and adopted on 
8 September 1924 This new Act put an end to the practice 
of treating strikes in most cases as offences against public order 
and suppressing them through the medium of the police rather 
than through the administrative authorities. 

Under the Act of 8 September 1924 conciliation and arbitration 
procedure has two stages, corresponding to the dual form of trade 
union organisation in Chile. In the first place, there are the 
workers’ delegations in each undertaking, who together with the 
employer’s representatives must try to avert any threatened disputes. 
If agreement is not reached by this means, the difference is 
submitted to a permanent conciliation board and subsequently, 
if necessary, to an arbitration court. The Act is described in 
detail in the International Labour Office’s study of freedom of 
association in Chile, to which the reader may be referred 

The Act was amended in certain respects by a Government 

^ Boletin de la Oficina del Trabajo de Chile, No. XI, No. XIII and No. XV, 
1922, 1923 and 1924. 

* CAmara de Diputados : Proyecto de Cddigo del Trabajo, Santiago, 1921. 

® Legislative Series, 1924, Chile 6. 

* Freedom of Association, Vol. V, pp. 196 et seq. 
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Order of 31 December 1927^. This Order aimed at a thorough 
reorganisation of the committees and boards set up by various 
social laws and was intended by the Government to put an end 
to the duplication of bodies for the settlement of individual and 
collective labour disputes. It was evidently designed to supersede 
the Act of 8 September 1924 and to replace it by a system of 
tribunals each consisting of a single judge. 

Both the Industrial Inspectorate, however, and apparently the 
Ministry of Welfare also, questioned the legality of this Order 
At all events, the Government Order of 31 December 1927 was 
repealed by Legislative Decree No. 178 of 13 May 1931, which 
embodies the Chilian Labour Code and contains the legislation at 
present in force concerning conciliation and arbitration in collective 
disputes. 


§ 2. — Tlic System in Force 

Chapter II of Book IV of the Legislative Decree of 13 May 
1931 ^ restores the main features of the system set up by the 
earlier Act of 8 September 1924, which divided conciliation and 
arbitration procedure into two main stages, i.e. conciliation in the 
undertaking itself and conciliation before a permanent committee, 
followed, if necessary, by arbitration. 

In every undertaking employing more than ten workers no 
stoppage of work may be declared either by the workers or by the 
employer until all the resources of the conciliation proceedings 
provided under the Act have been exhausted. When a difference 
liable to give rise to a collective dispute occurs in an undertaking, 
or when such a dispute has actually broken out, the wage-earning 
and salaried employees concerned must appoint a delegation of 
five persons to approach the head of the establishment or his 
representative with a view to the settlement of the dispute. The 
members of the workers’ delegation must be over 25 years of age 
and must have been employed in the undertaking for the last six 
months. The head of the undertaking is bound to receive the 
workers’ delegation, either in person or through his representative, 
within 24 hours after receiving a written request to this effect. 


^ Mem6ria del Ministerio de Bieneatar, Social correapondiente a loa ai\oa 1924' 
1925^1926'1927, p. 143. Santiago, 1929. 

M'f. El Mercuric, 17, 18 and 21 Oct. 1930. Santiago. 

® Legialative Seriea, 1931, Chile 1. 
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under penalty of a fine of up to 5,000 pesos. He may not delay 
his reply by more than five days unless a longer period is fixed 
by agreement with the delegates. An employer who either in 
person or through his representatives puts obstacles in the way 
of the delegates in carrying out their duties is liable to a fine of 
100 to 1,000 pesos. 

The Act also provides that permanent workers’ delegations may 
be appointed in agreement with the head of the undertaking. 

From the outbreak of the dispute onwards the employer may 
not suspend any worker from employment unless he commits 
an offence against the property of the undertaking or incites the 
general public to boycott the products of the undertaking. 

If the conciliation proceedings within the undertaking itself 
break down, the dispute must be referred to one of the permanent 
conciliation boards to be set up in each department of the Republic, 
or to a special conciliation board which under the provisions 
of the Act may be formed ad hoc for particular kinds of undertakings. 

The conciliation boards consist of six members, of whom 
three are chosen by the employers, two by the workers, and one 
by the salaried employees, and have their headquarters in the 
chief town of each department. The local labour inspector acts 
as chairman of the board, but is not entitled to vote. 

The Act lays down in detail the procedure to be followed in 
electing the members of the conciliation board. The employers’ 
and the workers’ trade unions in the department concerned must 
each submit a list of three names to the Government ; where 
there is no local employers’ association, the central employers’ 
organisations may be authorised by the Government to provide 
representatives. The members of the board are chosen by lot 
from among the names on these lists. 

Members of the board must be Chihan nationals, over twenty- 
five years old, who have been resident in the department for 
the last six months and have not been sentenced for any offence 
against the law. In order to protect the workers’ and employees’ 
delegates in the exercise of their functions and to prevent reta¬ 
liation on the part of the employer, the latter is forbidden to 
dismiss the workers and employees serving on the committee 
from his employment. 

Within forty-eight hours of the outbreak of the dispute, the 
conciliation board must require* both parties to submit the case 
to it. Refusal on the part of either of the parties entails a fine 
of 500 to 5,000 pesos for the employer and 100 to 1,000 pesos for 
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a trade union. The board may also order the offending trade 
union to be wound up. 

The chairman of the board prescribes the conditions for the 
hearing of the parties and the number of their representatives. 
The employers or their legal representatives must attend the 
sittings of the committee in person. The agents appointed by 
the parties must belong to the undertakings affected by the strike. 

The board must first hear the employers and workers separately, 
and must try to bring about a settlement. If it succeeds, the 
settlement must be recorded in a document to be signed by the 
chairman of the committee and the employers’ and workers’ 
representatives. If the parties reject the board’s proposals and 
fail to resort immediately to arbitration, it must draw up a report 
on the particulars of the case, including an extract of the discussions 
and a statement of the causes of the dispute and the difficulties 
involved, and of the duties which in its opinion are incumbent 
upon each of the parties in respect of the various points in dispute. 
If the conciliation proceedings have ended in an agreement 
between the parties, but subsequently one of the parties refuses 
to carry it out, the chairman of the conciliation board must order 
the publication of a similar report stating which of the parties 
has refused to carry out the agreement. 

The Act further provides that if conciliation proceedings 
finally break down, the parties may agree to submit the dispute 
to arbitration, or, if they do not, arbitration may be proposed by 
the chairman of the conciliation board. But if a strike or lock-out 
has already occurred the arbitration court may not take cognisance 
of the dispute until work has been resumed. 

The arbitration court consists of one to three arbitrators 
appointed jointly by the parties. If the parties cannot agree on 
the choice of an arbitrator, the appointment must be made by 
the Minister of Social Welfare at the request of one of the parties. 
The procedure to be followed by the court is laid down in detail 
by the Act, which provides for the replacing of any arbitrator 
who is unable to attend the sessions and also invests the arbitration 
court with special powers of investigation. It may call on the 
assistance of the industrial inspectors and of experts, and must 
be assisted by the members of the conciliation board before which 
the dispute was brought in the first instance. 

The arbitration award must be adopted by a majority vote 
if there are several arbitrators and issued within the thirty days 
following the constitution of the court. This period may be 
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extended by the court by not more than a further thirty days. 
The arbitration award, which must be made public in an appro¬ 
priate manner, is binding on the parties for at least six months. 
In the case of stoppages of work in a public undertaking or 
service which directly imperil the health and economic life of 
the community, the Government may take all necessary steps to 
ensure the continuance of work, and if necessary may issue a 
special order to this effect. The Act does not specify the precise 
nature of such measures. 

In general a strike or lock-out may not be declared until all 
methods of reaching agreement by conciliation and arbitration 
have been exhausted. Moreover, a strike may not lawfully be 
declared unless (a) the term of notice for the termination of any 
collective agreement in force has expired ; (b) the strike has 
been agreed upon by an absolute majority of the persons voting 
at a secret ballot in which at least two-thirds of the members 
of the union took part ; and (c) a delegate appointed by the 
competent permanent conciliation board has ascertained that the 
requirements of the Act have been complied with. Similar pro¬ 
visions apply to the declaration of a lock-out by an employer, 
and thei’e are also sections safeguarding the liberty to work which 
prohibit threats, the placing of obstacles in the way of work, and 
sabotage under penalty of imprisonment. Apart from the pro¬ 
visions intended to avert collective disputes and the penalties 
mentioned above, which are intended to guarantee the observance 
of conciliation and arbitration legislation, provision is also made for 
the enforcement of arbitration awards. An employer who fails 
to comply with an arbitration award may not engage any workers 
on terms less favourable than those laid down in the award for 
the period of its duration ; while any workers who fail to comply 
with an award may be summarily dismissed without notice. In 
the case of a trade union, a fine of 100 to 1,000 pesos may be 
imposed, and the union may be wound up by order of the board. 

Finally, a general provision prescribes a fine of 50 to 1,000 pesos 
for offences against the Act for which no special penalty is provided. 
The fines, which are imposed and collected in the manner prescribed 
in another part of the Act, are paid into the State Treasury. 


3§. — Statistical Data 

The following tables give particulars of strikes in Chile during 
the period 1910-1930 : 
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TABLE I 


Year 

Number of strikes 

Number of workers 
alfected 

Number of 
working days lost 

1910. 

3 

1,310 

19 

1911. 

10 

4,762 

35 

1912. 

19 

11,164 

131 

1913. 

17 

10,877 

204 

1914 (first half) . . 

5 

829 

56 

1915. 


— 

— 

1916. 

16 

18,524 

244 

1917. 

26 

12,074 

365 

1918. 

30 

24,329 

277 

1919. 

66 

23,629 

729 

1920 . 

105 

60,438 

811 

1921. 

24 

6,703 

192 

1922 . 

19 

5,296 

1 

1923 . 

41 

12,299 

1 

1924 . 

86 

34,356 

1,085 

1925 . 

113 

51,198 

907 

19261. 




1927 ] 




1928 1 2. 

^ - 

- 


1929 1 




1930 . 

1 

110 

3 » 


TABLE II 

Causes of Strikes 


Year 

Wages 

and 

salaries 

Hours 

of 

work 

Right 

of 

association 

Contract 
of employ¬ 
ment 

Miscella¬ 

neous 

Total 

1910. . . . 

2 



1 

_ 

3 

1911. . . . 

10 

^ - 


— 

— 

10 

1912. . . . 

11 

2 


1 

6 

19 

1913. . . . 

12 



9 

3 

17 

1914. . . . 

2 


1 

2 


6 

1915. . . . 


-- 


— 


— 

1916. . . . 

11 


3 

2 


16 

1917. . . . 

11 



15 


26 

1918. . . . 

23 



7 

— 

30 

1919. . . . 

24 

5 

7 

— 

30 

66 

1920. . . . 

43 

_ 

34 

18 

10 

106 

1921. , . . 

13 


6 

3 

2 

24 

1922. . . . 





- 

19 

1923. . . . 




— 


41 

1924. . . . 

67 

17 

7 

5 

- 

86 

1925. . . . 

80 

21 

— 

12 


113 

1926 1 . . . 



- 




1927-1929 2 . 

— 


— 



-- 

1930. . . . 

1 





1 


‘ There are no official statistics of the duration of s^J**^®* 1926. 

• There are no official strike statistics for 1927, 1928 and 1929. but It appears from 
the presidential messages to Congress that no strikes occurred in Chile d^ng these years. 
It is worth mentioning that this period corresponds to the accession of President General 
Ibaftez to the presidency. 

• El Mercurfot Santiago, 14 Nov. 1930. 
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TABLB m 
Results of Strikes 


Year 

Successful 

strikes 

Unsuccessful 

strikes 

Partly 

successful 

strikes 

Total 

1910. 

2 


1 

3 

1911 . 

1 

1 

8 

10 

1912 . 

2 

7 

10 

19 

1913 . 

5 

4 

8 

17 

1914 (first half) . . 

1 

4 

. - 

5 

1916*. 

— 

— 

— 

— 

1916 . 

1 

2 

13 

16 

1917 . 

6 

12 

8 

26 

1918 . 

16 

3 

12 

30 

1919 . 

16 

11 

39 i 

66 

1920 . 

6 

49 

60 

105 

1921 . 

9 

7 

8 

24 

1922-1923 1 . . . . 


— 

— 

— 

1924 . 

24 

24 

38 

86 

1926 . 

— 

30 

70 

113 

19261. 


— 

— 

— 

1927-1929 . 

— 

- 


— 

1930 . 

— 

— 

1 

1 


^ aud * Cf. footnotes on previous page. 


§ 4. — Summary 

After a period of preliminary experiment, a comprehensive 
statutory conciliation and arbitration system was introduced in 
Chile by the Act of 8 September 1924. The original system was 
altered in various respects by a Government Order of 31 December 
1927, the legality of which was contested by influential authorities, 
but was re-established in its main lines in the Labour Code intro¬ 
duced by the Legislative Decree of 13 May 1931. 

It provides in the first place for conciliation procedure within 
the undertaking itself, between the management and a workers’ 
delegation. If this is unsuccessful, the proceedings are continued 
before a permanent joint conciliation board, and if this also fails 
to bring about a settlement, arbitration procedure may be 
instituted with the consent of the parties. The arbitration award 
is binding on the parties for a minimum period of six months. 
Extensive but unspecified powers are conferred on the Government 
in oonnection with the settlement of disputes in undertakings of 
vital public importance. 
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Adequate safeguards are provided for the enforcement of the 
conciliation and arbitration legislation. In the first place the 
declaration of a stoppage is forbidden until all the possibilities 
of conciliation and arbitration have been exhausted, under penalty 
of a fine and the winding up of the offending trade union, and 
even after that rendered difficult by various regulations. Further 
penalties ensure that the parties shall comply with the results 
obtained by conciliation. Arbitration proceedings may not be 
instituted without the consent of the parties, but if an award 
has been issued, there are definite means of enforcing it. 
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§ 1. — Economic Background and Development 

Colombia has an area of 440,846 square miles. In 1928 its 
population was some eight million, of whom 7 per cent, were 
aboriginal natives, 5 per cent. Negroes, and the remainder mestizos 
and whites. There has been no increase in the population through 
immigration, which is quite a negligible factor. The principal 
source of the country’s wealth is agriculture, the most important 
products being coffee, tropical fruits, tobacco, cotton, sugar, 
cocoa and hemp. The central region of Colombia is covered with 
vast forests extending over some 150 million acres. 

The country is rich in minerals, which include gold, silver, pla¬ 
tinum, copper, coal and salt. It also has large deposits of precious 
stones, particularly emeralds. Industry is still at an early stage 
of development. There are a few large spinning mills in Medelhn 
and Barinquillas and there are also electric power works, cement 
works, tanneries, chocolato factories and a number of mills. 

Colombian statistics provide no precise information on the 
occupational distribution of the population, and it is extremely 
difficult to give even a rough estimate of the number of workers 
employed in the various branches of industry in the country. 
In 1929, 642 public industrial undertakings in Bogota, the capital, 
had in their employment 168,324 persons The number of 
workers employed in the mining industry is about 7,000. 

It is only during recent years that the labour movement has 
developed in Colombia. The most important of the workers’ 
federations have been formed in the main industrial districts, the 
largest and most influential being the Western Trade Union 
Federation (Federacion obrera sindical de Occidento). There 
are also a certain number of trade unions in the mining districts, 
particularly in Cali. Another important workers’ federation is 
the Central Trade Union Federation of Colombia (Unidn obrera 


^ Republica de Colombia, Ministebio db Industria : Boletln de la Oficina 
Nacional del Trahajoy Fob. 1930. Bogota. 
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sindical de Colombia which has its headquarters in BogotA. The 
membership of the various workers’ federations in 1928-1929 was 
about 11,0001. 


§ 2. — The System in Force 

The right to strike is governed in Colombia by the Act of 
19 November 1919. Conciliation and arbitration in collective 
labour disputes were introduced by the Act of 4 October 1920 

The Act divides the procedure for the settlement of labour 
disputes into three stages : direct negotiation, conciliation, and 
arbitration. 

If a collective dispute occurs which may result in a stoppage 
of work, the wage-earning or salaried employees concerned must 
nominate a delegation of three persons to submit their demands 
directly to the head of the undertaking. The delegates must be 
adult Colombian nationals who have been employed in the 
undertaking affected by the dispute for at least six months, a 
provision that in most cases has the effect of excluding trade 
union officials from the negotiations. The head of the undertaking 
must receive the delegation within twenty-four hours of receiving 
its request, and must give his answer within five days unless 
otherwise agreed between the parties ; failure to comply with these 
provisions renders him liable to a fine of 10 to 100 pesos. Should 
the parties reach agreement, this must be recorded in a report, 
an authenticated copy of which must be sent to the principal 
political authority of the district. The conditions of employment 
thus fixed are binding for the period specified in the agreement. 

In case of failure to conclude an agreement by means of direct 
negotiation, the dispute must be submitted to conciliation procedure 
undertaken by a third person, nominated by agreement between 
the parties, or by two persons nominated one by each of the 
parties concerned. The conciliators must be Colombian nationals 
above the age of twenty-one years and must be acquainted with 
the affairs of the undertaking. They must enter on their duties 
within the twenty-four hours following their nomination and must 
immediately convene the representatives of the parties and require 
them to submit all relevant information. 

The representatives of both parties are bound to appear before 


^ (^. Freedom of Associatioriy Vol. V, pp. 216 et seq. 
- Legislative Series^ 1920, Col. 1. 
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the conciliators whenever summoned, and to submit all the 
particulars they may require. This information must be treated 
as confidential, and the conciliators may not make any use of it 
without the permission of the persons concerned. 

The conciliators must endeavour to bring about a settlement 
within forty-eight hours, unless by agreement with the parties this 
period is extended. The Act provides that in principle the decisions 
reached by the conciliators are not binding on the parties, but if 
the latter conclude an agreement which is recorded in a report this 
has the force of a collective agreement. The report must be signed 
by the representatives of the parties and by the conciliator or con¬ 
ciliators. In case of failure to conclude an agreement, the conciliators 
must record this fact in their report and give their opinion as to 
whether the dispute should be submitted to arbitration. A copy of 
this document must be transmitted to the political authorities. 

Except in the cases specified below, arbitration procedure is 
optional and a dispute can be brought before the arbitration court 
only if both employers and workers have agreed to submit their 
difference to arbitration. In such case each party must nominate 
an arbitrator, who may be selected from among the conciliators. 
A third arbitrator is selected jointly by the parties ; if they fail 
to agree on a choice, he must be the principal political authority 
of the district. 

The arbitration court has power to require the parties to appear, 
to carry out all necessary investigations, and if need be to visit the 
premises concerned. It cannot hold its deliberations unless all the 
members are present. Within eight days of its constitution it must 
issue its award, which must immediately be notified to the parties. 
No strike or lock-out may be declared during the proceedings. 

Arbitration is compulsory in all undertakings in which a 
stoppage of work would endanger the safety, health or economic 
existence of the nation, particularly in transport undertakings, 
i.e. railways, tramways, inland and maritime navigation, water, 
gas and electricity works, public health institutions and hospitals, 
and State mines. 

Penalties are provided for failure to observe the procedure 
for the settlement of collective labour disputes. Any person who 
hinders the conciliators or arbitrators in the performance of their 
duties, or any person summoned before the conciliation board or 
arbitration court who fails to appear without sufficient excuse, 
may be punished by a fine of 10 to 100 pesos, or imprisonment at 
the rate of one day for every two pesos. An arbitrator who fails 
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without good reason to attend all the proceedings of the court 
is liable to a fine of 100 to 600 pesos. Any person who publicly 
incites others to a collective stoppage of work in a case in which 
arbitration is compulsory, or who incites others to disregard the 
provisions of the Act or the arbitration award, or who insults the 
members of the arbitration court in the exercise of their duties 
may be punished by a fine of 10 to 100 pesos. 

The authority competent to inflict these penalties is the mayor 
(alcalde) who may do so by summary procedure. Appeal against his 
decision may be made to the authority immediately superior to him. 

Further, Act No. 73 of 15 November 1927^, to amend Act No. 83 
of 12 November 1923, which set up a General Labour Office, spe¬ 
cifies (section 7) that it is the special duty of the Labour Office to 
supervise the observance of the laws relating to strikes. For this 
purpose it may intervene ex officio or at the request of the parties in 
collective disputes between employers and employees, with a view 
to averting a stoppage of work by all lawful means in its power 

Under section 11 of this Act the Director of the Labour Office 
and the members of the Governing Body, after hearing the views 
of employers and workers in disputes which arise between them, 
may constitute themselves a labour council, and when they are 
in possession of all necessary data may issue an award in disputes 
referred to them by employers and workers for settlement. The 
award is binding on both parties and terminates the intervention 
of the Office in the case referred to it for settlement. 

An Order of 3 May 1930 ^ amended the above provision relating 
to the constitution of labour councils and specified that if 
employers and employees agree to refer a dispute to the labour 
coimcil for settlement, they must draw up a written application 
stating the causes of the dispute and giving proof of each point. 
As soon as the Director and members of the Governing Body of 
the Labour Office receive this application they must proceed to 
set up a labour council. If, when the council meets, it considers 
that it has not sufficient material to undertake the investigation of 
the dispute, it may allow a period of fifteen days for the parties 
to produce evidence in support of their claims. On the expiry of 
this period the labour council must fix a date for the hearing, 
after which it must give its decision within twelve days. The 


^ Legislative Series, 1927, Col. 3. 

2 International Labour Office : Legislaci6n social de America latina, 
Vol. II, p. 46. Geneva, 1929. 

* Legislative Series, 1930, Col. 1. 
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legislation at present in force concerning the settlement of labour 
disputes does not provide for any penalties in the event of 
failure to observe the decisions of the labour council, nor does 
it specify a period after which the decision becomes binding. 


§ 3. — Results and Proposals for Reform 

Owing to the inadequacy of official statistics, it is not possible 
to estimate the practical results of the legislation concerning labour 
councils. Generally speaking, however, it may be said that most 
of the disputes that occurred during 1930 were settled by the 
application of the provisions summarised above. 

There are no official strike statistics. Most of the strikes have 
occurred in the mining and industrial districts of Bogota and Cali. 

In 1930 the Colombian Government appointed a committee 
to draft a labour Code, which was transmitted to the competent 
authorities in July. Chapter III of this draft Code provides for 
the settlement of collective labour disputes. In all industrial 
undertakings, establishments or plants in which more than ten 
workers are employed on the basis of a collective agreement, 
strikes and lock-outs are forbidden. Disputes arising out of the 
enforcement of collective agreements must be submitted to a 
labour council consisting of a chairman, a lawyer and the members 
of the General Labour Office. The draft Code also provides that 
works’ councils (consejos de empreaas) shall be set up in all industrial 
and agricultural undertakings employing more than thirty 
workers, to deal with all disputes arising out of matters other than 
the application of collective agreements. These works’ councils 
are to consist, in undertakings employing not more than 100 
workers, of three representatives of the management and three 
representatives of the staff; in undertakings employing more than 
100 workers, the number of representatives may be increased to 
five. It is the function of the works’ councils to settle disputes 
by friendly mediation. In cases which they fail to settle, the parties 
must nominate a conciliator ; should the latter also fail to bring 
about agreement, the dispute must be referred to an arbitration 
court. The decision of the arbitration court is binding for a period 
of one year 


1 BoUtin de la Oficina del Trahajo, 
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The Act of 9 June 1924 ^ lays down rules for the fixing of wage 
scales and procedure for the settlement of collective labour 
disputes. It provides that conciliation boards shall be set up in 
every port of the Republic in which there are workers employed 
in industrial and maritime occupations. 

The provisions of this Act are described in the study of Freedom 
of Association published by the International Labour Office, to 
which, in the absence of any subsequent amendments to the law, 
the reader may be referred. 


^ Legislative Series^ 1924, Cuba 1. 

* Freedom of Association, Vol. V, pp. 313 et seq. 



ECUADOR 


The Republic of Ecuador has no statutory provision for the 
settlement of collective labour disputes. 

In 1928 a series of important social measures was enacted, 
including the Hours of Work Act, the Weekly Rest Act, the 
Employment of Women and Children Act, the Act concerning 
individual contracts of employment, and. finally, an Act regulating 
procedure in individual labour disputes. 

The whole of the legislation of Ecuador contains only one 
provision relating to collective labour disputes. This may be 
found under Chapter II of the Regulations of 29 July 1926 concern¬ 
ing the labour inspectorate (section 8) i, and specifies that it is 
one of the duties of labour inspectors '' to investigate as required 
and in advance any causes which may give rise to disputes between 
employers and workers and to communicate the particulars to 
the General Directorate. In the event of a strike they shall draw 
up a special report giving the circumstances preceding the strike, 
the phases through which it has passed, and the measures which 
it is necessary to adopt in order to prevent a recurrence 


^ Legislative Series, 1926, Eo. 1 B. 
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§ 1. — Economii* Background and Development 

Guatemala has an area of 110,000 square kilometres, with a 
population which in 1928 was estimated at 2,454,000. 

Like most of the Central American States, Guatemala is mainly 
dependent on its agriculture, the principal products being coffee, 
cane sugar, bananas and cotton. It also has silver and lead mines. 
Manufacturing industry is still in its infancy, but there are a few 
important cotton mills, especially in Quezaltenango, some sack 
factories, rope factories, and a number of tanneries. 

As no occupational statistics exist for Guatemala, the number 
of workers employed in industrial and agricultural undertakings 
cannot be given. 

The labour movement has made great progress and of all the 
Central American States Guatemala is perhaps that in which 
labour is most effectively organised. The most important central 
organisation is the Guatemala Confederation of Labour for the 
Legal Protection of the Workers (Federacidn obrera de Quatemala 
para la Proteccidn legal de los Trabajadores), which covers most of 
the workers’ organisations in the country^. 


§ 2. — The System in Force 

Sections 44 to 61 of the Labour Act, No. 1434, of 30 April 
1926 ^ lay down procedure for the settlement of collective labour 
disputes between employers and their wage-earning or salaried 
employees, and provide that conciliation committees and arbi¬ 
tration boards shall be set up for this purpose. 

The conciliation committees consist of six persons, chosen 
from a panel of twelve names drawn up, in the event of a collective 


‘ Cf. Freedom of Association, Vol. V, pp. 243 ot soq. 
Legislative Series, 1926, Guat, 1. 
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labour dispute, by the employers and workers. The members are 
chosen by lot by the Director of the National Labour Department* 
in the presence of the persons concerned and of a justice of the 
peace, and with the co-operation of the Secretary of the National 
Labour Department. On the outbreak of a dispute the employers 
or workers who wish to resort to conciliation procedure, or their 
representatives, must submit an application to the National 
Labour Department specifying (a) the cause of the dispute, 
(b) the persons or imdertakings to whom proceedings are to be 
proposed, and (c) the names of six persons proposed by the 
applicants as members of the conciliation committee. 

Within twenty-four hours of receiving this proposal for conci¬ 
liation the Director of the National Labour Department must 
notify it to the other party through the competent justice of 
the peace. The persons or undertakings concerned must reply 
within three days, failure to do so being held to constitute refusal 
of conciliation procedure. If they agree to the proposal, the 
conciliation committee, for which they too must nominate six 
members, is formed in the manner described above. 

The committee thus constituted sits under the chairmanship 
of the Director of the National Labour Department. Its function 
is limited to trying to bring about agreement between the parties. 
Should the attempt fail, the committee must record its failure in 
a written report. The employers and workers must then nominate 
one or several arbitrators, up to a maximum of three for each 
party, to form an arbitration board. 

The arbitration board must issue an award, after examining 
the points submitted to it for investigation. 

If questions of fact that are capable of proof are involved, the 
board may allow a period of ten days for the parties to produce 
their proofs. The decision must be issued within eight days of the 
date on which the case was referred to the board or of the date 
on which the period allowed for the production of proofs expired. 

Should the members of the arbitration board fail to agree on 
a 4 award, they must appoint an umpire to give the casting vote. 

Arbitration awards are legally enforceable and binding for a 
period of from one to three years. 

The Act further prescribes that, pending the investigation of 
the dispute by a conciliation committee or arbitration board, the 
existing conditions of employment may not be altered, wage- 
earning or salaried employees may not be dismissed, and a strike 
or lock-out may not be declared. In the case of a dispute in a 
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branch of the public services, railways, harbours, the power supply, 
or services for the supply of the necessaries of life, notice of a 
strike or lock-out must be given fifteen days in advance, and in 
all other cases eight days in advance. 

Failure to comply with the above provisions is regarded by 
the Act as an oflEence against public order, and is punishable by 
imprisonment for three years. No penalty is provided in the 
event of failure to comply with the arbitration award. 

In the absence of statistics or other official data, no information 
can be given on the results of the operation of the conciliation 
and arbitration system in Guatemala. 



MEXICO 


§ 1. — Economic Background and Development 

The area of Mexico is about 1,970,000 square kilometres ; 
its population at the census of 1930 was some 16 14 million. 

Mexico has considerable mineral wealth, and mining (gold, 
silver, copper, lead, mercury and arsenic) constitutes one of her 
principal industries ; silver mining is particularly important, 
for half the world output of that metal is produced in Mexico. 
The production of petroleum is also large. Agriculture has been 
much developed, the chief crops being sugar cane, maize and 
other cereals, cotton, rice and coffee. Industry too has made 
great strides in Mexico in recent years. The most recent occupa¬ 
tional statistics show the following distribution of the working 
population : agricultirre and fisheries : 3,470,000 persons; mines, 
279,000 ; factories, 632,000 ; and commerce, 270,000 

The labour movement in Mexico ^ is bigger and better organ¬ 
ised than that of any other Latin American country. The most 
powerful workers’ organisation is the Mexican Regional Confede¬ 
ration of Labour (Confederacion Regional Obrera Mexicana), 
which had 1,600,000 members in 1929. There are other central 
organisations of considerable size which are not affiliated to this 
body, such as the Transport Workers’ Federation, with 100,000 
members, and the Federation of Workers and Salaried Employees 
in the Printing Trades. 

The movement has suffered much from the political troubles 
which the country has gone through since the beginning of the 
twentieth century. At present the organised workers have a 
great deal of influence and have vigorously and successfully pressed 
their claims on successive Governments since 1915. 

^ For further details see Estadistica Ncicional, Revista mensual del Departa- 
inento de Estadistioa Nacional, April 1931, March 1932. League of Nations ; 
International Statistical Yearbook, Geneva, 1930-31. 

* As the International Labour Office study on Freedom of Association does 
not deal with Mexico, the Mexican trade union movement is treated here 
rather more fully than that of other countries. 
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As in all the Latin American countries, the first workers’ orga¬ 
nisations in Mexico were definitely mutual aid societies, one of the 
most important of which, the Mutual Thrift Society (Sociedad 
Mutimlista de Ahorro), was founded in 1907. But this type of 
organisation did not satisfy the needs of the working classes, for 
it could not effectively defend their occupational interests, and 
it was obviously for this reason that they abandoned it. 

As a result of a widespread strike in the industrial areas of 
Mexico — Rio Blanco, Logales and Santa Rosa (Veracruz) — the 
Government prohibited all collective expression of opinion by 
the workers, particularly in Orizaba, the centre of the spinning 
industry. The textile workers of that area then founded the 
Clrculo de Obreros Libres, which became the centre for the propa¬ 
gation of the workers’ demands and soon counted more than 80 
affiliated unions. Its activity led to the spread of the trade union 
spirit all over Mexico. 

On 2 May 1911 the Printers’ Federation (Confederacidn Tipo- 
gr&fica) was founded ; established in Mexico City and renamed 
a few years later the Confederacidn Nacional de Arte Tipogrdfica, 
it was for several years the most important central workers’ 
organisation in the country. 

The same year saw the foundation of the Federation of Stone 
Masons in the Federal District (Union de Canter os del Distrito 
Federal)^ an organisation of communist tendency. The founders 
of the trade union movement also planned about this time the 
establishment of a central organisation to include all workers 
with views of a communist nature. This was the National Confeder¬ 
ation of Workers (Confederacidn Nacional de Trabajadores), 
The World Workers’ Union (Casa del Obrero Mundial) was also 
formed, and undertook a great propaganda campaign among 
the Mexican working classes. It trained the leaders of the trade 
union movement, which made great strides as a result of its efforts. 
Up to 1917 it had not been possible to bring all the workers’ 
organisations into one central confederation, but in that year 
a national congress to deal with the question was convoked by 
the Tampico trade unions. 

The congress actually met at Saltillo in 1918, the most important 
workers’ organisations being represented. The result was the 
foundation of the Regional Confederation of Labour, with an 
initial membership of about 7,000. The numbers increased steadily 
and reached 1,000,000 in 1929. 

The social and political influence of this organisation has 
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made itself felt in the social legislation of all the States of the 
Mexican Republic. Its political influence was very marked for 
a time, and it took part in the discussions on the Government's 
various drafts for the proposed Labour Code. In 1928 political 
differences led it to withdraw its support from the Government 
and go into opposition. A large number of unions which did 
not approve of this action then left the Confederation ; this 
accounts for the decrease in its membership. According to the 
statistics of the Labour Office, 534 unions were affiliated on 
15 March 1930. 

Other figures, issued by the Statistical Office, show that there 
were then 2,435 workers’ unions, 211 mutual aid societies with 
rather more than 30,000 members, and 154 employers’ associations. 
There is a Railwaymen’s Federation (Alianza de Ferrocarrileroa 
Mexicanoa) not affiliated to the Confederation. Another central 
organisation which deserves mention is the General Workers* 
Confederation (Confederacidn General de Trabajadorea), composed 
of the Federation of Workers in the Federal District and local 
federations of unions in various industries, in particular the 
textile industry, scattered over the whole country. Ninety-six 
unions are affiliated to this organisation, which is of an anarchist- 
sjmdicalist tendency and strongly opposed to the policy of the 
Regional Confederation. A movement towards fusion among 
the Mexican workers’ organisations has, however, recently been 
apparent. 

In view of the strength of the Mexican trade union movement, 
it was not unnatural that social legislation developed comparatively 
early. The first steps were taken principally in the individual 
States of the Union, which were originally competent in this 
field ; but the Constitution of 1917 (section 123, subsection 20) 
laid down certain guiding principles for the adjustment of indivi¬ 
dual and collective labour disputes. Such disputes were to come 
before a conciliation and arbitration board composed of a represen¬ 
tative of the Government and equal numbers of employers and 
workers. Subsection 21 of the same section went on to provide 
that if the employer refused to submit the dispute to arbitration 

or to comply with an award made by the board, the contract of 
omployment was deemed to he terminated and the employer 
was required to pay the worker compensation to the extent of 
tfcee months’ wages. Should the workers act in a similar way, 
the contract was deemed to be terminated. 

Most of the indiridual States of Mexico adopted these principles 
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in their legislation, and in many cases complete Labour Codes 
were drafted with the object of creating a judicial system for the 
adjustment of labour disputes. There were institutions for this 
purpose — usually including municipal and central conciliation 
and arbitration boards — in all parts of the country. Above this 
State machinery the Act of 17 September 1927 established a 
Federal Conciliation and Arbitration Board in Mexico City, to 
be competent as follows : 

(a) in disputes in the Federal District and Territories ; 

(b) in collective disputes arising in industries and businesses 
which are carried on under a Federal contract or conces¬ 
sion, e.g. railways, oilfields, mines ; 

(c) in disputes affecting more than one State, District or 
Territory ; 

(d) in disputes in which the jurisdiction of the Federal Govern¬ 
ment has been accepted in writing by the representatives 
of the employers and workers. 


District conciliation and arbitration boards were also set up 
by decision of the Ministry of Commerce, Industry and Labour 
in pursuance of an Order of 26 September 1927, and conciliation 
and arbitration boards and municipal boards for the purpose 
were established in the Federal District and Territories, 

Numerous Acts and Decrees governed the judicial functions 
and procedure of these boards. They were composed of equal 
numbers of employers and workers from the various industries 
concerned, the latter being elected by the trade unions. In Mexico 
City the Federal Conciliation and Arbitration Board divided 
itself for several years into five different sections to deal with 
the many cases brought before it; during 1927, 1928 and 1929 
it was called on to intervene in 3,621 disputes in Mexico City 
alone, and in the first six months of 1930 a further 657 cases came 


before it. 

Figures published by the Mexican Statistical OflSce show the 
activity of the Federal Conciliation and Arbitration Board in 
disputes occurring in all parts of the Republic to have been as 


follows : 

Year 

1924 . 

1925 . 

1926 . 

1927 . 

1928 . 

1929 . 


Number of 

Number 

Number 

ies dealt with 

of strikes 

of lock*outs 

10,260 

41 

23 

27.614 

12 

13 

20,889 

2 

6 

7,941 

13 

16 

8,629 

10 

11 

13,405 

12 

33 
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In conformity with the functions of the Federal Board, these 
statistics make no clear distinction between individual and collec¬ 
tive labour disputes, and a number of the more important individual 
disputes are no doubt included. 

It may be said in conclusion that the work done by the various 
conciliation and arbitration boards in Mexico in securing the 
application of social legislation, and in particular of collective 
labour agreements, has been of great importance. 


§ 2. — The System in Force 
General Information 

In course of time difficulties arose in the administration in the 
individual States of the social principles prescribed by the 
Constitution. The Federal Government therefore decided to intro¬ 
duce an amendment tending to make the Republic competent for 
social legislation, and revoke the independence which the States 
had previously enjoyed in this field. Such an amendment having 
been passed, the Government submitted the draft of a general 
Labour Code to the National Council; on 18 August 1931^, after 
considerable alteration, this became law, and takes the place of 
previous State social legislation on the subjects it covers. 

The Code amends the conciliation and arbitration system, 
though the departures from previous Federal and State legislation 
are not great. The most striking new feature is the importance 
given to trade organisations, which are empowered to elect the 
employers’ and workers’ representatives on the conciliation and 
arbitration boards. 

Parts VIII and IX deal very fully with the formation, compo¬ 
sition and procedure of the labour authorities (autoridades del 
trabajo) whose duty it is to administer the provisions of the Code. 

These authorities are as follows : Municipal conciliation 
boards (juntas municipales de conciliacion), central conciliation 
and arbitration boards (juntas centrales de conciliacidn y arbitraje)y 
Federal conciliation boards (juntas federates de conciliacidn) and 
the Federal Conciliation and Arbitration Board (Junta Federal de 
Conciliacidn y Arbitraje) ; the special minimum wage-fixing 
boards ; and the Labour Inspectorate. This study is concerned 
only with the various conciliation and arbitration boards, and 


1 Legislative Series, 1931, Mhx. 1. 



MEXICO 


589 


with the Labour Inspectorate in so far as it collaborates in the 
adjustment of disputes. The Code also permits employers and 
workers to provide in collective agreements for the organisation 
of joint boards with such economic and social duties as they may 
think fit to give them. 

The official boards have a very wide scope, for not only are 
they competent to adjust collective labour disputes, but, despite 
their names, which give no such indication, they have other 
functions, in particular jurisdiction in individual labour disputes. 
Only their work with respect to collective disputes concerns us 
here. 


Composition and Election of the Boards 

All the four types of board are composed of an equal number 
(usually not more than one) of employers’ and workers’ represen¬ 
tatives, and an impartial chairman appointed by the authorities ; 
in the case of the Federal conciliation boards the labour inspector 
acts in the last-named capacity. 

The procedure for the election of representatives is very exactly 
prescribed. One of the most remarkable provisions is that both 
the trade unions whose members are employed under contract, 
and the organised workers who are unemployed for any reason 
but have been employed for at least six months during the previous 
year, are entitled to take part in the elections. Non-union workers 
may vote only in places where the workers are not organised. 
At the elections the delegates of the trade unions have a number 
of votes equal to that of the persons represented by them, and the 
delegates of the employers’ associations a number of votes equal 
to that of the persons employed by them. The only other generally 
interesting provision on the subject is that which permits the 
Government to nominate representatives if the delegates of the 
persons qualified to elect them do not do so. This makes it certain 
that a board will in every case be formed, even against the will 
of the employers or workers or both. 

The representatives hold office for two years. All adult Mexicans 
in possession of their civic rights and able to read and write may 
be candidates for election. The chairman of a board must in 
addition be able to prove special legal training or experience in 
industrial law. 

The chairman and representatives receive remuneration out of 
public funds for the services they render. They have the status of 
officials and are subject to corresponding disciplinary regulations. 
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Competence and Procedure 

The municipal and Federal conciliation boards may be either 
permanent or non-permanent. As their name implies, they have 
simply to mediate in collective labour disputes, the former in the 
districts for which they are competent, the latter in undertakings 
situated partly or wholly in the Federal zones (zonas federates), 
the great transport organisations and other undertakings with 
State concessions (mines ; importation, exportation, production 
and transmission of electricity and other power, etc.), and in 
disputes affecting more than one State, territory or district). 

If mediation fails, disputes come before the central boards or 
the Federal Conciliation and Arbitration Board, which first of 
all make a further attempt at conciliation, and proceed to arbitrate 
if unsuccessful. The special provisions of the Code concerning 
economic disputes (conflictos de orden economico) govern procedure 
here. Such disputes are defined in section 570 as those connected 
with the establishment of new conditions of employment, strikes 
or lock-outs, and which on account of their nature cannot be 
settled ” by the ordinary procedure of the boards. 

Immediately upon taking cognisance of a dispute of this kind, 
the board must take steps to ensure that matters remain in the 
state in which they were before the conflict arose and that resort 
be had neither to a strike nor to a lock-out, or that work be 
resumed, pending an enquiry into the causes of the dispute, the 
conditions in the industry affected, etc. After hearing the parties, 
the board orders an enquiry to be carried out by three experts 
who are assisted by two committees, one composed of workers 
and the other of employers, with equal numbers of members. 

The experts have the utmost latitude to enquire into the 
dispute. They are entitled to carry out all the inspections permitted 
by the law, and to obtain the information which they need from 
all authorities, the parties and other persons, who are bound to 
answer the questions put to them. 

In order to prevent delay, the board may fix a time limit for 
the holding of the enquiry, with due allowance for the seriousness 
of the dispute, provided that it does not exceed thirty days. 

The experts must draw up a report and set forth the results 
obtained and their opinion concerning the manner in which the 
dispute may be settled and a repetition thereof prevented. The 
report and opinion must be laid before the parties for a period of 
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three days, in order that they may formulate their objections ; 
if any such objection is made, a date and hour must be fixed for 
the holding of a hearing to take evidence (avdiencia de pniebas), 
in which the parties may adduce fresh considerations to nullify 
the conclusions of the experts. If necessary, the experts may be 
questioned in the presence of the parties. If the parties refrain 
from making any objections, or after the hearing mentioned has 
been held, the board issues the decision for the settlement of the 
dispute. Such a decision is explicitly given the same character 
and the same judicial effect as an award. It may make any change 
in the conditions of employment in accordance with the results 
obtained during the proceedings, for instance prescribe a reduction 
or increase of staff, regulate hours of work, wage-rates, etc. 


Execution of Awards ; Strikes and Lock-Outs 

The Code requires the chairmen of the boards to provide for 
the effective and immediate execution of awards, and to take 
all the measures necessary for the purpose. Execution is further 
safeguarded by a number of penal sanctions. If, for instance, an 
employer refuses to accept an award, the board may sentence 
him to pay the workers concerned three months’ salary as 
compensation and any damages fixed by it; further, contra¬ 
ventions of the Code in general, presumably including non-com¬ 
pliance or insufficient compliance with awards, are punishable 
with fines of 5 to 100 pesos (section 683). The provisions concerning 
strikes and lock-outs act as indirect safeguards for the proceedings 
and the execution of awards, and the most important of them 
may therefore be mentioned here, since they assign further 
important duties to the conciliation and arbitration boards. 

Strikes are legal if their purpose is one of those specified in 
the Code as follows : 

1. to obtain equilibrium between the different factors of produc¬ 
tion, bringing the rights of labour into harmony with those of 
capital ; 

2. to obtain from an employer the conclusion of or compliance 
with a collective agreement ; 

3. to exact the revision of a collective agreement if necessary upon 
the expiry of its period of operation, under the conditions and 
in the cases laid down in the Code ; 

4. to support a strike which has for its object any of the purposes 
enumerated in the preceding items and which has not been 
declared illegal. 
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Even then, a strike is lawful only if a majority of the workers 
in the undertaking concerned declare in favour of it. Further, 
before declaring the strike the workers must forward an application 
in writing to the employer, fixing a time limit of not less than six 
days (ten days in the case of public services, e.g. waterworks, 
power stations, hospitals, etc.) for compliance, and send a copy 
of the application to the competent conciliation and arbitration 
board. 

If the latter decides that the strike is unlawful (ilicita)^ which 
it may do if a majority of the strikers have committed acts of 
violence, or, in war time, if the employees belong to establishments 
or services under the Government, it must also declare that the 
contracts of employment, which, under the Code, are otherwise 
not affected by a strike, are terminated. The employer is then 
at liberty to conclude new contracts without prejudice to the 
penal and civil liabilities incurred by the strikers. 

If a strike is declared in contravention of these provisions, 
the board must declare that a state of strike does not exist, and 
in consequence fix a short period within which work must be 
resumed, warn the strikers that their contracts of employment 
will be terminated if they fail to comply, iind declare that the 
employer has incurred no liability and that he is free to conclude 
contracts with other workers and to bring an action for civil 
liability under the conditions laid down in Article 5 of the Federal 
Constitution against those persons who refuse to continue work. 
It must also take the necessary steps to protect the right to work. 
In other circumstances a strike is terminated by an award of the 
competent board if it has not been settled by agreement between 
the parties or by an award of the arbitrator freely chosen by the 
parties. 

A lock-out is not lawful unless “ over-production renders the 
suspension of work necessary to maintain prices within profitable 
limits ”, and is subject to the previous approval of the competent 
conciliation and arbitration board. It ceases when the board, after 
hearing the parties concerned, decides that the reasons for which 
it was declared no longer exist. 

After resumption of work, the employer is bound to re-engage 
the workers previously employed by him. 

Unlawful lock-outs entail civil and penal liability for the 
employers responsible. 
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§ 3. — Summary 

The strength of the labour movement in Mexico is such that 
social legislation made considerable progress at a comparatively 
early date. In pursuance of the guiding principles for social policy 
laid down in the Federal Constitution of 1917, a number of the 
individual States enacted social legislation, covering among others 
the subject of conciliation and arbitration in collective labour 
disputes. The new Code makes the Republic competent in respect 
of social legislation, repeals the existing State laws on conciliation 
and arbitration, and establishes a uniform Federal system for the 
adjustment of collective labour disputes. 

Various types of concihation and arbitration boards are provided 
for, composed of equal numbers of employers and workers and 
an impartial chairman. If conciliation fails, they decide the 
dispute by award, and see that such award is executed ; conformity 
is also safeguarded directly by civil and penal sanctions, and the 
proceedings and the execution of the awards have a further 
indirect guarantee in the narrowing down of the circumstances in 
which strikes and lock-outs may be lawfully declared. Mexico 
thus belongs to the group of States whose conciliation and 
arbitration systems are compulsory rather than voluntary. 
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PANAMA 


The Republic of Panama has an area of 32,380 square miles, 
with a population of some 600,000. Its products are mainly agricul¬ 
tural, notably tropical fruits. The chief form of mineral wealth is 
manganese, of which about 200,000 tons are extracted annually. 
There are no large industries in Panama. The statistics provide no 
particulars of the occupational distribution of the population. Most 
of the existing workers’ organisations are mutual aid associations 
and are affiliated to one main federation, the Panama Confederation 
of Labour (Federacidn obrera de Panama) 

The social legislation of Panama does not comprise any measure 
specially relating to the settlement of labour disputes. 

The Administrative Act of 22 August 1926 contains a chapter 
dealing with the settlement of strikes (sections 1067 to 1073), 
under which the right to strike is recognised although very narrowly 
restricted. If the authorities consider that a strike constitutes 
an abuse of this right, the police are authorised to order the strikers 
to return to work, failure to comply constituting an offence against 
public order. 

The same Act lays down special procedure for the settlement 
of labour disputes. On the outbreak of a dispute the entrepreneur, 
owner or manager, must notify the authorities of the stoppage 
of work. The mayor or governor must then enter into negotiations 
with the parties with a view to bringing about an agreement. 
If the parties accept the mediation of the authorities, the latter 
must appoint two persons suitable to act as an arbitration board 
for the settlement of the case. The board must invite the represen¬ 
tatives of the parties to appear before it, hear their case, and 
soon afterwards give its decision. 

The arbitration board must draw up a report, which must 
be signed by the employers, workers, and members of the board. 
As soon as the parties are notified of the decision, they may lodge 
an appeal against it with the authorities of next instance. The 
decision of the arbitration board is enforceable if it has been 
accepted by the parties. 

No information is available regarding the results of the work¬ 
ing of this conciliation and arbitration system. 

^ Cf. Freedom of Association, Vol. V, p. 247. 



PERU 


Under the Orders of 6 and 27 March 1920, 9 April 1920, 14 
September 1920 and 18 June 1921, the duty of settling collective 
labour disputes is assigned to the Labour Service of the Ministry 
of Public Works. These provisions are described in the study 
of Freedom of Association pubhshed by the International Labour 
Office ^ to which, in the absence of any subsequent amendments 
to the law, the reader may be referred. 


' Freedom of Association, Vol, V, pp. 223 et seq. 



URUGUAY 


Uruguay has an area of about 187,000 square kilometres, 
and its population according to the census of 31 December 1928 
was rather more than 1,800,000. It is largely an agricultural 
State, and its principal industries are closely connected with 
the land. There are various gold, manganese, talc, copper, lead 
and other metal mines, and marble and granite quarries, but the 
most important industry is the production of frozen meat. There 
are also textile works, grain mills, glass, cement, and shoe factories, 
and chemical works. 

At first the labour movement in Uruguay was confined to 
the creation of mutual aid societies, but recently there has been 
a rapid development in the direction of real trade unions, and 
there are now a certain number of central workers’ organisations. 
One of these is the Regional Federation of Labour of Uruguay 
(FedercLci&n Obrera Regional del Uruguay )y the membership of 
which has declined lately, and another, the Trade Union Federation 
of Uruguay (Uni&n Sindical Uruguaya), both of an anarchist 
tendency. Twelve unions are affiliated to the latter. Most 
important of all is the Industrial Trade Unions fSindicatoa de 
Industrias), an organisation of moderate views. 

A Labour Committee for International Relations (Comiti 
Obrero de Relacionea Internacionales) was founded in 1926 with 
the object of co-operating with workers’ organisations in other 
countries and in particular with the International Labour Organi¬ 
sation. The following trade unions are represented on this Commit¬ 
tee : the Marine Engineers’ Union, the Printers’ Union, and 
the above-mentioned Industrial Trade Unions. There are a large 
number of unions not affiliated to any central body, e.g. those 
of the chauffeurs, bakers, caffi and hotel employees, etc. But 
in October 1930 efforts to form one central confederation led to 
the foundation of the General Federation of Workers of Uruguay 
(Unidn General de Trabajadores del Uruguay) Statistics of 
occupational distribution, which would permit an estimate of 


^ Of. Freedom of Association, Vol. V, pp. 230 et seq. 
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the numbers of persons employed in the various agricultural and 
industrial undertakings, are not available. 

Statistical Data and Peoposed |Lbgislation 

Uruguayan social legislation does not as yet cover conciliation 
and arbitration in collective labour disputes, the only provision 
on the subject being contained in the Decree of the National 
Labour Office of 10 October 1919, instructing the factory inspectors 
to intervene in case of dispute between employers and workers 

In November 1927 the Uruguayan National Council submitted 
to Parliament the draft of a Labour Code wiiich included a complete 
system for the settlement of collective labour disputes. 

Three stages of adjustment were here provided for. A works’ 
council (consejo de taller), composed of representatives of the 
employers and workers and numbering from two to eight persons 
according to the size of the staff, would be set up in every industrial 
undertaking employing more than fifty workers. The workers’ 
representatives would be elected by secret ballot at a special 
meeting of the staff. If there was a collective agreement, the 
trade unions party to it would be entitled to nominate the workers’ 
representatives. Persons not belonging to the undertaking would 
be excluded. 

If the attempts at conciliation within the works’ council failed, 
the case would be brought before a conciliation committee, 
composed of a representative of the council as chairman and one 
employers’ and one workers’ representative, to be set up by the 
Superior Labour Council within 24 hours of application by the 
parties. The procedure for the nomination of the employers’ and 
workers’ representative was laid down in detail. Collective agree¬ 
ments might stipulate the establishment of permanent conciliation 
committees. 

To avoid delay, it was provided that the decisions of these 
committees must be given within a short period, usually three 
days. If the attempt at conciliation failed, the committee’s 

^ The strike figures are not complete, and only the following could be obtained 
from official sources. 



Number of strikes 


Number of strikes 

1920 . . 

.193 

1924. . . . 

.16 

1921 . . 

.H6 

1926. . . . 

.11 

1922 . . 

. 36 

1926. , . . 

. 6 

1923 . . 

.114 

1927. . . . 

.13 


{Crdnka de la Oficina NacioncU del Trabajo, Montevideo, October 1925 ; 
Infarmacionee Sodales, Madrid, January 1929.) 
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duties would be at an end. During the proceedings strikes and 
lock-outs would be prohibited. A report of the committee’s 
proceedings was to be published in the official gazette. 

A third stage was provided in that the parties would be obliged 
to submit to arbitration, if this was stipulated in the collective 
agreement, or in the case of a dispute in a State or public under¬ 
taking. Failing this, arbitration proceedings might be opened 
if one of the parties made application to that effect to the Superior 
Labour Council. This body would then set up an arbitration 
committee according to the same procedure as that provided 
for setting up a conciliation committee ; the award must then 
usually be given within a fortnight. An arbitration award would 
be binding if the collective agreement provided for arbitration, 
or if the arbitration proceedings were opened on application by 
both parties, or in the case of a dispute in a State undertaking. 
Penalties were prescribed for non-observance of awards ; and 
in particular it was provided that employers might not engage 
workers on less favourable conditions than those laid down in 
the award, and that workers might not engage in propaganda 
for a strike in opposition to the terms of the award. Awards 
were to be valid for the space of one year. Appeal to the Superior 
Labour Council for annulment would be permitted in certain 
circumstances. 

It remains to be seen whether, and in what form, these plans 
will be realised. 
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VENEZUELA 


The United States of Venezuela have an area of more than one 
million square kilometres and nearly 3,200,000 inhabitants. The 
principal wealth of the country lies in agriculture and its petroleum 
wells. Industrial development has been very rapid during recent 
years, but no occupational statistics are available. The labour 
movement has made great strides since the war, and there is 
now a central organisation, the Venezuela Federation of Labour 
(Federacidn obrera de Venezuela), to which 34 unions with a 
total membership of 26,000 were affiliated in 1928 i. 

Venezuela has no elaborate procedure for the adjustment of 
industrial disputes, but the Labour Act of 23 July 1928 ^ provides 
for the possibility of such procedure, section 41 stating that the 
Presidents of the States and Governors of the Federal District 
and Federal Territories shall act as arbitrators to decide questions 
of hours of work, occupational risks, wage-fixing, etc., provided 
that such questions are submitted to them voluntarily by employers, 
workers or salaried employees and that the questions involved 
have caused or are likely to cause a strike or lock-out in one or 
more industries. 

Either party may appeal to the Minister of the Interior against 
the decisions of these arbitrators, and his decision is final. 

If the parties fail to agree to submit the question to arbitration, 
they may refer the matter to the law courts. 

Details of procedure are not prescribed, and in particular 
there is no provision that representatives of the employers and 
workers shall act as members of the arbitration courts. 

No information is available concerning the working and results 
of the system. 
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UNION OF SOUTH AFRICA 


§ 1. — Economic Background and Deveiopment 

The Union of South Africa comprises an area of 471,917 square 
miles with a population which, in 1927, amounted to 1,709,000 
Europeans and 5,950,000 non-Europeans. Since 1922 immigration 
and emigration have been practically in equilibrium, the slight net 
influx of Europeans being balanced by a slight net efflux of non- 
Europeans. 

Over half a million of the European population of the Union 
were classified in 1921 as gainfully employed Of these 168,000 
were engaged in agriculture, 20,000 in mining, over 32,000 in trans¬ 
port, over 100,000 in industry and over 100,000 in commerce. The 
number of Natives employed in proclaimed Labour Districts (i.e. 
districts where large numbers of Natives are employed) amounted to 
331,734 on 31 December 1927, of whom 247,667 were employed in 
mines and works. 

Both employers and workers are organised to a certain extent. 
The membership of trade unions in 1927 was put at 213,620. Of 
these 58,356 belonged to registered unions and 155,264 to unregis¬ 
tered unions. The great majority of the membership of the non- 
registered trade unions is accounted for by the Industrial and 
Commercial Workers’ Union, made up exclusively of non-Europeans. 
The central trade union body is the South African Trades Union 
Congress, founded early in 1925 under the title of the South African 
Association of Employees’ Organisations. 

All questions concerning labour in the Union are affected and 
in almost every instance greatly complicated by the existence of 
the numerically predominant Native and coloured elements of the 
population. As the result of the presence of this large section of 
workers, the position of the European worker has been limited to 
a considerable degree to the more highly remunerated lines of 
the skilled trades or to the work of supervision of non-European 
labourers 


' Cf. Freedom of Association, Vol. V, pp. 261 et seq. 
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Previous to the adoption of the Industrial Conciliation Act 
of 1924, the chief Act in force in South Africa was the Transvaal 
Industrial Disputes Prevention Act of 1909^. A number of joint 
boards of reference were from time to time established in various 
industries under this Act, but its effect upon industrial relations 
was never of very great importance. 

The wages board system, introduced in 1918 and made applicable 
to women and young persons, facilitated to some extent the 
adjustment of economic grievances by the method of discussion 
and negotiation. In the following year a conference of employers 
and employees was held at the suggestion of the Government, 
and the creation in 1920 of a National Industrial Council in the 
printing and newspaper industry marked an important step in the 
history of co-operation and consultation between employers and 
workers. 

After the grave industrial upheaval which occurred in the 
Witwatersrand in 1922, a board representative of employers and 
workers was appointed by the Government to investigate the 
circumstances of the mining industry, which resulted, among 
other things, in the establishment of conciliation machinery for the 
European employees of the gold and coal mines. The machinery 
set up in this industry comprised standing conciliation boards 
consisting of an equal number of representatives of employers and 
employees, and having a clearly defined code of procedure. 

The adoption of the Industrial Conciliation Act, 1924 ^ instituted 
for the first time a complete system of conciliation and arbitration 
for the whole of the Union. This Act was amended in 1930 but 
its main features remain unchanged. 


§ 2. — The System in Force 

The Industrial Conciliation Act, 1924, applies to every industrial 
and public utility imdertaking, to every industry, trade and occupa¬ 
tion and to every employer and employee engaged in or at any 
such undertaking, industry, trade or occupation. It does not 
extend to agricultural or farming employment or, with certain 
exceptions, to government employment. 

^ Bulletin of the International Labour Office^ Basle, 1911, Vol. VJ, p. 60. 

2 Legislative Series^ 1921, S. A. 1. 

3 Ibid., 1930, S. A. 6. 
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Conciliation Machinery 

The Act makes provision (sections 2 and 3) for the constitution 
and registration of standing industrial councils for any industry, 
trade or occupation for a particular area by agreement between 
any employer or employers’ organisation and a registered trade 
union or group of registered trade unions. The rules of a registered 
industrial council must, among other things, provide for the appoint¬ 
ment of an equal number of representatives of employers and 
employees, the appointment of necessary officers and the drawing 
up of the method of procedure for dealing with disputes coming 
under the consideration of the council. The Minister of Mines 
and Industries or any other Minister to whom the Governor- 
General may assign the administration of the Act must satisfy him¬ 
self that the constitution and rules of any such council are 
satisfactory, that all conditions prescribed by the Industrial Conci¬ 
liation Act have been complied with and that the industrial council 
is sufficiently representative within any area of the pai*ticular under¬ 
taking, industry, trade or occupation, before it can be registered. 

Where no industrial council exists, any trade union or employers’ 
organisation or any number of employees or employers considered 
by the Minister of Mines and Industries to be sufficiently repre¬ 
sentative may apply to the Minister for the appointment of a conci¬ 
liation board for the consideration and determination of any dispute 
at issue ; provided, however, that no conciliation board shall be 
appointed if the dispute is in respect of an individual employee, 
unless in the opinion of the Minister a matter of principle is involved. 
A conciliation board consists of such number of persons as may 
be agreed upon by the parties concerned, or, failing such agreement, 
as the Minister may determine, half of whom are employers nomi¬ 
nated by employers’ organisations or the. employers concerned 
and half employees nominated by the trade union or employees 
concerned. Where in the opinion of the Minister there is no orga¬ 
nisation or trade union sufficiently representative of the employers 
or the employees, he may, if he deem fit, cause the members of the 
conciliation board to be nominated directly by the employers or 
employees themselves, or partly by any organisation or trade 
union and partly by the employers or employees. Where such 
method of nomination is not adopted, the Minister may himself 
directly appoint the members of the conciliation board. 

Where both parties to any dispute under consideration by an 
industrial council or conciliation board apply to the Minister 
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for the appointment of a mediator, or where the Minister thinks 
that settlement of the dispute would be assisted thereby, the 
Minister may appoint a mediator. 

Compulsory Provisions 

Under section 12 it is declared unlawful for any employer, 
employers’ organisation, trade union or other person to declare 
any strike or lock-out until : (a) where there is an industrial 

council, the matter giving occasion therefor shall have been sub¬ 
mitted to, considered and reported on by such industrial council ; 
(b) where there is no industrial council and the matter giving 
occasion therefor is one upon which a conciliation board may be 
appointed, it shall have been submitted to, considered and 
reported on by a conciliation board. 

Under section 10 also it is unlawful in any undertaking, in¬ 
dustry, trade or occupation : (a) for any employer to make any 
alteration in the terms of employment of any employee, or (b) for 
any employee to make any alteration in the terms of his employ¬ 
ment, unless one calendar month’s notice of such alteration or such 
demand has been given. If within fourteen days of the receipt by 
an employer or employee of any such notice the person receiving 
it refers the subject matter of the notice to an industrial council 
or applies foi* the appointment of a conciliation board, which 
application is granted, the alteration of terms of employment of 
which notice was given cannot have effect until the matter has 
been determined or has been reported on by the industrial council 
or conciliation board, as the case may be. 

The Minister may declare on application by the parties to an 
industrial council or conciliation board that any agreement arrived 
at shall be binding upon the parties thereto and upon the em¬ 
ployers and employees represented on the council or board ; 
or may, if ho is satisfied that the applicants are sufficiently repre¬ 
sentative of the undertaking, industry, trade or occupation con¬ 
cerned, declare that the agreement shall be binding upon all 
employers and employees in that undertaking, trade or occupation 
in the area over which the council or board has jurisdiction. 

Arbitration 

The Industrial Conciliation Act also makes provision for 
arbitration in certain cases. If a majority of the representatives 
of the two sides of an industrial council or a conciliation board 
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agree to go to arbitration, the terms of the arbitration award 
are binding on all parties represented on the industrial council 
or conciliation board which has agreed to arbitrate, and any 
person bound thereby who fails to accept or carry out such award 
is guilty of an offence. It is moreover unlawful for any employer, 
employers’ organisation, trade union or other person to declare 
any strike or lock-out in respect of any dispute thus referred to 
arbitration, or during the period of operation of any award thus 
made. The Minister may at the request of the parties extend 
the application of any award of an arbitrator or umpire in the 
same way as agreements arrived at by an industrial council or 
conciliation board are extended. 

Public Utility Services 

Where a dispute is between a local authority and its employees 
upon work connected with the supply of light, power, water, 
sanitary, transportation, or fire-extinguishing services, recourse 
to arbitration is compulsory in the event of failure to agree 
(section 11) ; and any award made is final and binding upon 
the parties to the dispute. Under section 21 provision is made 
by which the Minister of Mines and Industries may take over 
and operate any service performed by a local authority which 
is unable or unwilling to continue to perform such services by 
reason of a stoppage of work or allied reason. 

Penalties 

Penalties are provided in the event of failure to observe the 
various regulations laid down by the Act. Any person who makes 
default in complying with the declaration of the application of 
the common rule in any particular area is liable on conviction 
to a fine not exceeding £20 and to a further fine not exceeding 
£5 for every day on which the default continues after conviction. 
Any person who is guilty of an offence under the Act for which 
no penalty is expressly prescribed is liable to a fine not exceeding 
£500 or to imprisonment for a period not exceeding two years, 
or to both such fine and imprisonment. 

In 1930 an amending Act was adopted, dealing with certain 
defects and anomalies, but not changing in any vital respect the 
main features outlined above. 
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§3. — Results and Opinions 


The following table shows the number of strikes and lock-outs 
in South Africa since 1906, together with the number of workpeople 
involved and the aggregate duration in working days : 


Year 

Number of strikes 
beginning each year 

Number of 
workpeople involved 

Aggregate duration 
in working days 

1906 

1 

49 

2,646 

1907 

1 

6,400 

288,000 

1908 

— 


— 

1909 


- 


1910 

5 

421 

10,200 

1911 

4 

860 

16,785 

1912 

1 

884 

— 

191.3 

5 

19,771 

89,887 

1914 

12 

21,927 

160,129 

1915 

2 

— 

— 

1916 

10 

1,275 

1,420 

1917 

22 

3,457 

18,417 

1918 

23 

2,.582 

31,786 

1919 

47 

23,799 

635,138 

1920 

66 

105,658 

839,416 

1921 

26 

9,892 

112,367 

1922 

12 

29,001 

1,339,508 

1923 

2 

60 

740 

1924 

7 

1,856 

10,129 

192.1 

— 



1926 

3 

768 

890 

1927 

12 

6,158 

9,126 

1928 

10 

6,746 

1,168 

1929 

10 

2,962 

1,030 

1930 

12 

6,050 

1,607 1 


* Not including the general strike of Natives in East London. 


As will be noticed, the number of stoppages of work since the 
adoption of the Act in 1924 is relatively negligible. 

In June 1928 there were approximately 2,600 employers and 
43,000 employees covered by the Industrial Conciliation Act. Speak¬ 
ing in the House of Assembly on 13 February 1930 the Minister 
of Labour stated that there were in existence four industrial 
councils of national scope, thirty more local in scope, and twenty- 
two industrial agreements. It has been observed that the result 
of the Industrial Conciliation Act has been to speed up organi¬ 
sation both on the part of employers and of workers. 

During the twelve-month period July 1927 to June 1928 five 
conciliation boards were set up under the Industrial Conciliation 
Act. In all thirty-one such boards have been set up since the 
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adoption of the Act. On 30 June 1928 four awards by arbitrators 
appointed under the Industrial Conciliation Act were in operation. 

The views expressed by speakers in the debate (March 1930) on 
the Act amending the Industrial Conciliation Act, 1924, bore witness, 
for the most part, to the good opinion in which the measure is held. 
The Minister of Labour referred to it as having been of tremendous 
benefit to the industrial peace and progress of South Africa; a Labour 
member spoke of it as one of the most useful pieces of machinery 
known for the settlement and prevention of disputes; and yet another 
as the ‘‘ finest piece of industrial legislation enacted since Union 
Members of the (Opposition) South African Party, while criticising 
the amendments proposed, did not advance any very concrete and 
definite objections against the main Act. 


§ 4. — Summary 

The system of conciliation and arbitration set up by the In¬ 
dustrial Conciliation Act, 1924, makes provision for standing 
industrial councils and for ad hoc conciliation boards. It forbids 
any stoppage of work until the machinery thus provided has been 
put into operation ; and it forbids any change in the conditions 
of employment until the matter has been dealt with by the council 
or board as the case may be, in the event of the parties so wishing. 
It also permits the extension of the common rule at the discretion 
of the Minister, 

The provisions for arbitration include notably that recourse 
to arbitration may be had at the wish of a majority of an industrial 
council or conciliation board, that no stoppage of work may occur 
while arbitration proceedings are taking place, and that no strike 
or lock-out may be declared during the period of an arbitration 
award. Finally, in public utility services arbitration is compulsory, 
and the Minister of Mines and Industries has the right to take 
over such services should occasion require. 

On the whole the operation of the Act would appear to have 
been successful and the opinion expressed of it is predominantly 
favourable. 
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AUSTRALIA 


§ 1. — Economic Background and Development 

The Commonwealth of Australia has an area of approximately 
three million square miles. The estimated population on 31 December 
1929 was over six and one-half millions. It consists of six States — 
New South Wales (with a population of nearly two and a half 
millions), Victoria (over one and three-quarter millions), Queens¬ 
land (nearly one million), South Australia (over half a million). 
Western Australia (417,000), and Tasmania (219,000) — together 
with two territories. Northern Territory (4,000) and the Federal 
capital (8,000). 

Australia is predominantly an agricultural and pastoral country, 
but its industrial activity is considerable. In 1928-1929 some 
450,000 persons were employed in factories — largely clothing 
and textiles (109,000) and metal works and machinery (98,000) 
— and 48,000 in mining, chiefly coal (28,000). Employees on 
Federal and State railways in 1929 numbered 93,000 (wages 
staff) and 17,000 (salaried staff). There is also an important 
shipping industry. The census of 1921 showed that 8.7 per cent, 
of the total breadwinners were engaged in professional occupations, 
9.1 per cent, in domestic, 15.3 per cent, in commercial, 9.0 per 
cent, in transport and communication, and 31.2 per cent, in 
industrial occupations, while 25.8 per cent, were primary producers 
and 0.9 per cent, independent. 

Trade unionism is highly developed in Australia, the member¬ 
ship in 1929 exceeding 900,000. It is estimated that the pro¬ 
portion of trade unionists amoimts to 59.4 per cent, of the 
1,302,000 male employees twenty years of age and over, and 
41.3 per cent, of the 308,000 female employees twenty years 
and over. Employers’ associations in 1929 numbered 527 with 
1,957 branches and a total membership of 135,342 ^ 

The conciliation and arbitration of industrial disputes has 
played a highly important part in Australia and is a question of 
first importance both in industrial and in political circles. Along- 


* Cf. Freedom of Aesociation, Vol. V, pp. 274 et sjq. 
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side the Federal system there are separate systems in each of the 
six States. The machinery set np in each case is exceedingly 
complex, is of long standing and is continually being modified. 
To give anything like a complete history of the evolution of 
these systems and a detailed description of the machinery actually 
in operation is impossible in the space available. What is done 
here is to give first of all a cursory description of the beginnings 
of conciliation and arbitration in this country and then to take 
each of the seven systems separately, furnishing a brief account 
of the main features of its development and present form. 

As early as 1884 a Royal Commission in Victoria, appointed 
to consider the “ sweating evil, reported that ‘‘ the most effective 
mode of bringing about industrial co-operation and mutual sym¬ 
pathy between employers and employed, and thus obviating 
labour conflicts in the future, is by the establishment of Courts 
of Conciliation, whose procedure and awards shall have the 
sanction and authority of law This recommendation, however, 
bore no immediate fruit. In 1890 Sir Samuel Griffith, some-time 
Premier of Queensland, introduced his famous Bill lapng down 
the natural law relating to the acquisition of property ”, among 
the clauses of which were the following : “ The natural and 
proper measure of wages is such a sum as is a fair immediate 
recompense for the labour for which they are paid, having regard 
to its character and duration ; but it can never be taken at a 
less sum than such as is sufficient to maintain the labourer and 
his family in a state of health and reasonable comfort.” 

“ It is the duty of the State to make provision by positive 
law for securing the private distribution of the net products of 
labour in accordance with the principles hereby declared.” 

Apart from a few individuals, however, the public, previous 
to 1890, was hostile to State intervention in industrial disputes, 
and the attitude of the Australian Parliaments was one of non¬ 
interference and sometimes almost of apathy. The great change 
in public opinion in Australia dates from the maritime strike of 
1890. This dispute was fought over the issue of the employers’ 
right to employ union or non-union labour as they thought fit, 
and ended in an overwhelming victory for the employers. The 
general impression it left on the public mind was disapproval 
of the employers’ action in refusing to meet the men in conference, 
and a general feeling that such disputes should be in some way 
prevented. 

In 1890 Mr.Charles Cameron Kingston introduced an Industrial 
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Disputes Settlement Bill into the South Australian Parliament, 
which, although it did not become law, formed the basis of all 
subsequent legislation on compulsory arbitration. A New South 
Wales Commission on strikes and arbitration, which sat in 1891, 
further helped to pave the way for the coming reform. In 1894 
an Industrial Conciliation and Arbitration Act based on Kingston’s 
Bill became law in New Zealand and the considerable measure 
of success it attained helped greatly to recommend the adoption 
of similar measures in Australia. The attitude of the trade unions 
towards such a step was particularly favourable. A Conciliation 
Act passed in 1894 in New South Wales, which proved a failure, 
further helped to encourage the idea of compulsory arbitration. 
By May 1896 compulsory industrial arbitration had become 
a part of the platform of the Victoria United Labour and Liberal 
Party, and soon was adopted by the whole Labour Party. In 
1900 West Australia and New South Wales took the lead in setting 
up machinery for the compulsory arbitration of industrial disputes. 

At the same time as the movement towards compulsory 
arbitration was advancing, the idea of the creation of machinery 
for the State regulation of wages was also gaining ground. In 
1893 a preliminary board was appointed in Victoria to enquire 
into sweating and the reports presented in 1894 and 1895 were 
succeeded by the Factories and Shops Act of 1896, which autho¬ 
rised the appointment of wages boards for certain manufacturing 
industries. The Victorian example had an important influence 
in other States, in particular South Australia, where similar 
boards were established under the Act of 1900, In New South 
Wales and Queensland wages boards were set up in 1908, as also 
in Tasmania in 1910. 

The subsequent history of the evolution of compulsory arbi¬ 
tration and State regulation of wages can best be traced in each 
State separately. 


§ 2. — The Systems in Force 

1. The Federal System 
Development 

The Australian Federal Constitution of 1900 gave to the 
Federal Parliament power to make laws with respect to “ conci¬ 
liation and arbitration for the prevention and settlement of 
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industrial disputes extending beyond the limits of any one State”. 
In pursuance of this power an Act was passed in 1904 constituting 
a Court of Conciliation and Arbitration for the prevention and 
settlement of industrial disputes. This Act as amended in 1909, 
1910, 1911, 1914 (twice), 1915, 1918, 1920, 1921, 1926, 1927, 
19281 and 1930 2 , is still in forced. 

Two subsidiary lines of legislation affecting conciliation and 
arbitration on a Commonwealth basis also require mention. The 
Arbitration (Public Service) Acts of 1911, 1920, 1922 and 1924 
resulted in the setting-up of a special system to deal with matters 
arising out of the employment of Federal servants, while the 
Industrial Peace Act of 1920 made provision for a Commonwealth 
Council of industrial representatives and special tribunals for 
the prevention or settlement of disputes. These two measures 
do not call for further description here. 

The System in Force 

The chief objects of the Commonwealth Conciliation and 
Arbitration Act, as laid down in its first section are : 

I. To promote goodwill in industry by conciliation and arbi¬ 
tration 

II. To constitute a Commonwealth Court of Conciliation and 
Arbitration having jurisdiction for the prevention and settlement of 
industrial disputes. 

III. To provide for the exercise of the jurisdiction of the Court 
by conciliation with a view to amicable agreement between the parties, 

IV. In default of amicable agreement between the parties to 
provide for the exercise of the jurisdiction of the Court by equitable 
award. 

V. To enable States to refer industrial disputes to the Court, 
and to permit the working of the Court and of State industrial autho¬ 
rities in aid of each other. 

VI. To facilitate and encourage the organisation of representative 
bodies of employers and employees and the submission of industrial 
disputes to the Court by organisations, and to permit representative 
bodies of employers and of employees to be declared organisations 
for the purposes of this Act. 

VII. To provide for the making and enforcement of industrial 
agreements between employers and employees in relation to industrial 
disputes. 


^ Legislative Series, 1928, Austral. 2. 

^ Ibid., 1930, Austral. 11. 

® For a description of the earlier years of the Commonwealth Court, cf. 
Higgins : A New Province for Law and Order. 

^ It is significant that previous to the 1930 amendment this clause ran : to 
prevent lock-outs and strikes in relation to industrial disputes 
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Three main organs are provided for by the Act, viz. a Court 
of Conciliation and Arbitration, commissioners and conciliation 
committees. 

The Commonwealth Court, constituted by the Act, consists of a 
Chief Judge and such other judges as are appointed by the Governor- 
General in Council. They cannot be removed from their office except 
by the Governor-General in Council on an address from both Houses 
of Parliament on the ground of proved misbehaviour or incapacity. 
The function of a judge is to endeavour at all times by all lawful 
ways and means to reconcile the parties to industrial disputes, and 
to prevent and settle industrial disputes, whether or not the Court 
has cognisance of them, in all cases in which it appears to him that 
his mediation is desirable in the public interest”. The decision of 
the Court, when composed of more than one judge, is by a majority 
vote. In the event of the members being equally divided the 
matter is settled according to the opinion of the Chief Judge. The 
Court may delegate such of its powers as it may deem fit to a local 
industrial board (i.e. any State industrial authority willing to act, 
or any local board constituted as prescribed by the Court, consisting 
of equal numbers of representatives of employers and employees 
and a chairman appointed by the Court) for investigation and 
report. The Judges in the exercise of their functions may also have 
recourse to compulsory conference with the parties whenever this 
is considered necessary. 

The Court of Conciliation and Arbitration takes cognisance, 
for purposes of prevention and settlement, of the following indus¬ 
trial disputes : 

(a) all industrial disputes which are certified to the Court by 
the Registrar as proper to be dealt with by it in the public 
interest ; 

(b) all industrial disputes which are submitted to the Court 
by an organisation, or by an association registered for 
the time being as an organisation, by plaint ; 

(c) all industrial disputes with which any State industrial 
authority, or the Governor in Council of a State in which 
there is no State industrial authority, requests the Court 
to deal; and 

(d) all industrial disputes as to which a judge or conciliation 
Commissioner has summoned a conference of parties and 
as to which no agreement has been reached and which 
the judge or conciliation Commissioner has thereupon 
referred to the Court. 
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The Court can fix maximum penalties for breach of an award 
not exceeding £100. The penalty previous to the 1930 amendment 
was £1,000, and it is still laid down (in section 78) that the breach 
of an agreement, as distinct from an award, is liable to a penalty 
not exceeding £500. 

The Act constituting the Court originally purported to confer 
on the Court power to declare that an award made by it in settlement 
of an inter-State industrial dispute between parties should apply 
as a “ common rule ” throughout the industry in respect of which 
the dispute existed. The High Court of Australia, however, in 
1911 (Australian Boot Trade Employees' Federation v. Whybrow 
and others y 11 CLR., p. 311) declared this purported grant of power 
to be ultra vires the Parliament. Consequently an award of the 
Court binds only employers and employees who individually, 
or by representation through organisations, are before the Court 
as parties to the dispute and members of organisations who become 
such after the date of the award. The Court has power to direct 
that as between members of organisations, of employers, or 
employees and other persons .... offering or desiring service 
or employment at the same time, preference shall, in such manner 
as is specified in the award or order, be given to such members, 
other things being equal The Court may likewise prescribe a 
minimum rate of wages or remuneration. 

The conciliation commissioners provided for by the Act are 
not to exceed three in number, being appointed for a period of 
five years and eligible for re-appointment. The conciliation 
commissioner has in most respects similar powers to a judge, 
but is debarred from imposing penalties or interpreting awards, 
that is to say, the functions of a commissioner do not extend to 
matters the determination of which would involve an exercise of 
the judicial, as distinct from the arbitral, power. 

Conciliation committees may be appointed by the Govemor- 
Greneral for particular industries or parts of industry on the 
application of any party to an industrial dispute. Section 33 of 
the Act, as amended, laid down that “ an industrial dispute .... 
shall not be dealt with by the Court or a judge thereof .... 
in any case in which a conciliation committee has been appointed ”, 
but this section has since been declared void by the High Court. 

Conciliation committees consist of members, half of whom are 
representative of employers and half representative of organisations 
of employees, with a conciliation commissioner as chairman. 
In dealing with an industrial dispute the chairman of a conciliation 
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committee is not present at and does not take part in the deliber’ 
ations unless it appears unlikely that agreement will be reached. 
If no agreement is reached by a conciliation committee and the 
views of the chairman do not coincide with the views of either 
party, the chairman may issue a summons directed to such persons 
or organisations as he thinks proper, calling upon them to show 
cause why an award should not be made in accordance with the 
terms which in his view should be agreed to. Upon the return of 
any such summons the conciliation commissioner may make such 
award as he thinks proper for the prevention or settlement of the 
dispute in question. 

Particular interest attaches to the clause governing the relation 
between the Federal system and the State systems of conciliation 
and arbitration. Section 20 lays down that if it appears that 
any State industrial authority is dealing with a matter which is 
provided for in an award of the Court or of a conciliation com¬ 
missioner, or is the subject of proceedings before the Court or a 
conciliation commissioner, an order may be made restraining 
the State industrial authority from dealing with the matter in 
question and any award or determination of a State industrial 
authority made in contravention of such an order is void. Section 
30 makes the further provision that when a State law or an award 
or determination of a State industrial authority is inconsistent with 
or deals with any matter forming the subject of an award or order 
made by the Federal Court or conciliation commissioner the 
Federal award shall prevail. 

Among other matters, lengthy provision is made in the Act 
for inspection, for the registration of organisations and for the 
holding of a secret ballot of members of a registered organisation 
in relation to a dispute before it. 

New South Wales 
Development 

Acts were passed in New South Wales in 1892 and in 1899, 
with the object of providing means for the settlement of industrial 
disputes, but they proved ineffective, chiefly, it was thought, 
because the parties to a dispute were not compelled to submit 
their cases to arbitration, nor, after, submission, to abide by the 
award. 

The principle of volimtary arbitration was abandoned in 1901, 
when the Industrial Arbitration Act was passed. By this Act a 
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Court of Arbitration was set up, to which the submission of trade 
disputes was compulsory. In 1908 this Act expired, and was 
replaced by the Industrial Disputes Act, which provided for the 
constitution of wages boards as subsidiary tribunals to determine 
the conditions in specified industries, their awards being subject 
to revision by the Court. The Act of 1908 was replaced in 1912 
by the Industrial Arbitration Act, which is the basis of the existing 
State legislation. In this Act an attempt was made to remedy the 
more serious defects which had appeared in the earlier legislation, 
particularly delay in the hearing and determination of claims, and 
the overlapping of awards. In 1916 the Act was amended, the 
functions of the wages or industrial boards being transferred to 
the Court. In 1918 a further amendment provided for the appoint¬ 
ment of special courts to deal with cases affecting the Crown as 
employer and those relating to the coal-mining industry, and of 
deputy courts to exercise jurisdiction in proclaimed districts. By 
the same Act a Board of Trade was established as part of a scheme 
for encouraging a mutual co-operation between employers and 
employees in the adjustment of industrial matters. An amending 
Act passed in 1919 related mainly to the extension of the arbitration 
system to the employees in the public service of the State. A 
further amending Act of 1920 made provision for the declaration 
of a living wage by the Board of Trade. In 1922 yet another 
amending Act was passed, making minor changes only. Further 
amendments in 1926 1927 1929 ^ and 1930 * are taken into 

account in the ensuing description of the system as it now stands. 

The System in Force 

The principal organs of the New South Wales system are the 
Industrial Commission and the conciliation committees constituted 
for various industries. 

The Industrial Arbitration (Amendment) Act, 1926, provided 
for the establishment of an Industrial Commission to take the 
place of the Coint of Industrial Arbitration. The Commission 
consisted of an even number of members, one-half representative 
of employees and one-half representative of employers, with the 
Industrial Commissioner as president. The amending Act of 
1927 altered its constitution to three members each having the 

1 Legislative Series, 1926, Austral. 7. 

^ Ibid., 1927, Austral. 7. 

^ Ibid., 1929, Austral. 5 A and 5 B. 

« Ibid., 1930, Austral. 12. 
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status of a puisne judge of the Supreme Court. The Commission 
is authorised to determine any industrial matter referred to it 
by the Minister responsible for administering the Act, to decide 
the amount of the living wage, to confer with persons and unions 
on any question affecting the settlement of industrial matters and 
to summon conferences. Provision is made for a Deputy Com¬ 
missioner, who exercises the power of the Commission in matters 
referred to him. Determinations by the Deputy Commissioner may 
be carried, on appeal, to the Industrial Commission. s 

Under the 1926 Amending Act a conciliation committee 
consisting of an equal number of representatives of employers 
and employees, together with a chairman, may be appointed 
for any industry or calling for which an industrial board has 
been constituted For this purpose the Minister draws up a 
panel of chairmen of conciliation committees, one of which is 
allotted by the Industrial Commission to each committee ap¬ 
pointed. Since the number of chairmen is limited, the committees 
of allied industries may be grouped under the same chairman. 

A conciliation committee may enquire into any industrial 
matter in the industry for which it is established, and may by a 
majority vote make an order or award binding on any or all 
employers and employees in the industry. An amending Act 
of 1927 deprived the chairman of the power to vote except when 
the other members are equally divided on a question and agree 
to accept his decision. Appeal from the conciliation committee 
may be made to the Industrial Commission except in the case 
where the parties have agreed to accept the decision of the conci¬ 
liation committee. If the committee fails to settle the question 
at issue, the matter then goes before the Industrial Commission. 

The conciliation committees may make awards fixing minimum 
rates of wages and salaries, minimum prices for piecework, over¬ 
time rates, the number of apprentices and hours and times to be 
worked to entitle employees to the wages fixed. An award or an 
agreement may not be made for a wage lower than the living 
wage declared by the Industrial Commission. 

Awards may also prescribe that preference of employment 
shall be given to unionists. The Industrial Arbitration (Amend¬ 
ment) Act of 1926 authorised tribunals to award “ absolute 

^ An induBtrial board is set up by the Minister on the recommendation of 
the Industrifid Commission. By the amending Act of 1926 industrial boards 
were deprived of any function except that the appointment of such a Board is a 
eonditioa precedent to taking action so far as the industry in question is concerned. 
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preference and many awards contained provisions which practi¬ 
cally precluded non-unionists from engagement, or made it a 
condition that when such persons were engaged they must apply 
for admission to an appropriate union. The amending Act of 
1927 limited the authority of the tribunals in this respect, the 
position now being that preference may be prescribed to the 
extent that where union and non-union applicants for posts 
present themselves the union applicants are to be preferred, other 
things being equal; but no power exists to prescribe that an 
employee shall join a union as a condition of securing or retaining 
employment. At the time of writing further amendments estab¬ 
lishing absolute preference are under consideration. 

For the purpose of bringing an industry under the review 
of the State industrial tribunals the employees must be organised 
as a trade union under the Trade Union Act of 1881, and must 
obtain registration as an industrial union under the Industrial 
Arbitration Act. Registration for the purpose has been effected 
by practically all classes of employees throughout the States, 
the principal exceptions being in the rural industries. An attempt 
was made to extend organisation among rural workers and to 
make them subject to awards, but by the 1929 amendment, 
rural workers were excluded from the provisions of the Act. 
Industrial unions and trade unions are empowered to make with 
employers written agreements which become binding between 
the parties when filed in the prescribed manner. 

Part VI of the Industrial Arbitration Act, 1912 (amended), 
lays down precisely what strikes are to be considered as illegal, 
namely, any strike by employees of the Crown or of the Govern¬ 
ment of the State, by employees of any city, shire or municipal 
council, or employees engaged in contracts for military or naval 
purposes ; any strike by the employees in an industry the condi¬ 
tions of which are for the time being wholly or partially regulated 
by an award or industrial agreement, provided always that an 
award which has been in operation for a period of at least twelve 
months may be made no longer binding by the vote of a majority 
of its members at a secret ballot in which not less than two-thirds 
of the members of the union take part; and any strike commenced 
prior to the expiry of fourteen clear days’ notice in writing of 
intention to discontinue work. In the event of an illegal strike 
occurring in any industry, the Court may order any trade union 
imphcated to pay a penalty not exceeding £500. Persons aiding 
or instigating an illegal strike or otherwise tending to encourage 
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it axe liable to penalties varying between £10 and £100 and im¬ 
prisonment varying from one to six months. Breaches of an 
award or an industrial agreement are liable to a penalty not 
exceeding £60. Provision is made t6 prevent the dismissal of an 
employee by reason of his activity in an industrial matter. 

Victoria 

Development 

In 1884 the Royal Commission in Victoria appointed to consider 
the “ sweating ’’ evil, reported that ‘‘ the most eiBFective mode 
of bringing about industrial co-operation and mutual sympathy 
between employers and employed, and thus obviating labour 
conflicts in the future, is by the establishment of courts of conci¬ 
liation whose procedure and awards shall have the sanction and 
authority of law This recommendation for a time bore no 
fruit, but in 1893 a Parliamentary Board appointed to enquire 
into sweating resulted in the Factories and Shops Act of 1896, 
which authorised the appointment of wages boards for certain 
industries. The system then set up was reorganised in 1902, 
and in 1903 was extended to include a Court of Industrial Appeals. 
The system has been further modified in a number of subsequent 
measures without any important changes in principle having 
been made. The substantive Act is now the Factories and Shops 
Act, 1929 ^ 

The System in Force 

Two types of tribunals thus exist in Victoria for the prevention 
and settlement of collective labour disputes by means of conci¬ 
liation and arbitration : wages boards and the Court of Industrial 
Appeals. 

A wages board may be set up in any trade or industry by 
order of the Governor in Council. Application for such a board 
can be made either by a union or by a meeting of employees. 
It is composed of an equal number of actual employers and 
employees taken from the industry in question. 

The Court of Industrial Appeals consists of a president, one 
representative of the employers and one representative of the 
workers* It comes into action when appeals are made against 
the determinations of wages boards. 


^ Legislative Series, 1929, AuBtral. 13. 
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A wages board when constituted consists of from four to ten 
representative members together with a chairman (not being 
one of their number) selected by these members, or, in case they 
cannot agree, by the Minister. Half of the members must be or 
have recently been bona fide workers and the other half bomi 
fide employers in the trade or industry in question. These repre¬ 
sentatives are appointed by the Minister (in practice, after nomi¬ 
nation by representative bodies of employers and of employees), 
but upon appeal being lodged by one-fifth of the employers or 
workers engaged in the trade or industry such appointments 
are cancelled and recourse is had to election. 

The most important powers and functions of such a Board 
are : to determine the number of hours which shall constitute 
an ordinary week’s work ; to fix the lowest rates of wages to be 
paid for an ordinary week’s work, and, if necessary, to determine 
the rates to be paid to casual workers when it is thought expedient; 
to fix the highest rates of wages to be paid for overtime ; discre¬ 
tionary power to fix piece work prices ; discretionary power to 
fix special rates for work done on Sundays and holidays, or to 
be paid to any employee (who works away from his employer’s 
place of business) for time occupied in travelling ; and to prescribe 
the form of apprenticeship indenture to be used and the proportion¬ 
ate number of apprentices and improvers who may be employed 
in a factory or shop. It is to be noted, however, that certain 
trades, proclaimed ‘‘ apprenticeship trades ” under the Appren¬ 
ticeship Act, 1927, come under the exclusive jurisdiction of the 
Apprenticeship Commission of Victoria in regard to the control 
and regulation of apprenticeship in such trades. Additional 
powers to those ordinarily conferred upon wages boards are given 
to certain of the boards for special purposes, as for instance making 
rules for regulating the allocation of places in coal mines. By 
an amendment made in 1927 any wages board when dealing 
with any question not covered by the powers conferred by the 
Factories and Shops Act may, by a unanimous decision of the 
board, including the chairman, determine any matter whatsoever 
with respect to conditions of employment in any trade or group 
of trades for which such board has been appointed. 

When a wages board is considering the making of a deter¬ 
mination it usually meets once a week, with an officer of the 
Department of Labour acting as secretary. After a determination 
has been arrived at, it is sent to the Minister of Labour and 
gazetted. It thereupon has force of law (subject to the possibility 



AUSTRALIA 


619 


of suspension by the Governor in Council), remaining in force 
for two years and thereafter until a new determination is made 
by the board. 

Determinations are made by a simple majority. In 1902 
an amending Act was made to include a proviso that at least 
two representatives of the workers on a board must vote with 
the employers, or vice versa, for an award to be valid, but this 
proviso rendered several boards unworkable and was repealed 
in 1903. By thus, in practice, making the determination depend 
in many instances on the casting vote of the chairman, the ope- 
ration of wages boards is productive, to a certain extent, of 
arbitration rather than conciliation. 

The determinations of wages boards are enforced by the 
officers of the Department of Labour. Where it is considered 
that a breach of the law is trivial, or has occurred through a 
mistake, a warning is usually administered. In more serious 
cases the Minister orders a prosecution. These prosecutions are 
carried out by the officers of the Department of Labour without 
expense to the worker. It is also open to any worker to sue in 
a civil court for wages owing to him. 

Any person who is found guilty of a contravention of the 
provisions relating to wages boards is liable to a penalty of not 
more than £10 for the first offence, not less than £5 nor more 
than £25 for the second offence, and not less than £50 nor more 
than £100 for the third or subsequent offences. In addition to 
imposing a penalty, a Court of Petty Sessions may order the 
payment of arrears in wages to any person to whom they are due, 
and in default of payment, imprisonment for a term not exceeding 
three months may be imposed. It is noteworthy that there are 
no penalties for participation in a strike or lock-out, nor restric¬ 
tions of the right to strike or lock-out, except that a determination 
may be suspended in case of strike. It is also to be noted that 
no declarations of the living \vage are made. 

The Court of Industrial Appeals consists of a president and 
one representative each of employers and of workers appointed 
by the Governor in Council. The president, who must be a judge 
of the Supreme Court, holds office for such period as the Governor 
in Council thinks fit and must sit in every Court of Industrial 
Appeals. The other members only act in the court for which 
they are appointed. They must have been actually engaged 
in the trade concerned for at least six months during the three 
years immediately preceding nomination. A majority vote decides 
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every reference to the court. If default is made by the employers 
or the employees in nominating their representative, then the 
President, sitting alone, constitutes the court, and may exercise 
all its powers. It is thus evident that the Court of Industrial 
Appeals acts in some essential respects as a court of industrial 
arbitration. 

The function of the Court is to hear appeals made against 
the determinations of any board by a majority of the represen¬ 
tatives of employers or of the representatives of workers upon 
a wages board, or by any employer or group of employers of 
26 per cent, or more of the workers in any trade, or by 26 per 
cent, of the workers in any trade, to which a determination of a 
board applies. In cases of appeal thus made, the Court has power 
to make a final decision, but it may revise or alter its own deter¬ 
mination at any later date on the application of either the em¬ 
ployers’ or the workers’ representatives upon the board. When 
twelve months have elapsed after the deciding of an appeal by 
the Court, the wages board concerned has the right, without 
the leave of the Court, to review or alter this decision. 

The principles on which appeals from determinations are to 
be decided are of particular interest, it being laid down that if 
the determination appealed against has had or may have the 
effect of prejudicing the progress, maintenance of, or scope of 
employment in the trade or industry affected, the Court will 
make such alterations as in its opinion may be necessary to remove 
or prevent such effect and at the same time to secure a living 
wage to the employees affected. 

Queensland 

Devdojment 

As early as 1890 a Bill was introduced into the Queensland 
Parliament, which included the principle of the minimum wage, 
but did not become law. Following on the unsuccessful maritime 
and shearers’ strikes in 1890 and 1891, labour turned more and 
more to political rather than to economic action and in Queensland 
assumed power in coalition with another party in 1903. In 1907 
the first Wages Boards Act was passed and came into force in 
1908, but not until 1912 was any direct legislation enacted dealing 
with the maintenance of industrial peace. In that year the 
Industrial Peace Act was adopted, introducing for the first time 
in Queensland the principle of compulsory arbitration. This 
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measure was? the direct outcome of what is known as the general 
strike. A union of tramway employees struck owing to the 
dismissal of certain of their number for wearing the union badge. 
A sympathetic strike, which developed into a general strike, 
followed. The Executive of the Government of the State, anti¬ 
cipating disorder, enrolled special police and requested the Federal 
Government to protect the State against domestic violence. The 
Federal Government refused to intervene and no disorder of any 
great consequence did in fact occur. Class and party feeling, 
however, ran high, and the Government, after the failure of the 
strike, appealed to the country on the issue and were returned 
to power, whereupon they implemented their election promises 
by passing the Industrial Peace Act. This Act established an 
Industrial Court, but continued the system of wage boards subject 
to the control of the Court, changing their name to industrial 
boards and giving them wider powers. Strikes and lock-outs 
were prohibited under the Act by a penalty of £1,000 unless 
fourteen days’ notice was given and a secret ballot had to be 
taken and show a majority in favour of a strike before any strike 
could be legally declared. 

The year 1916 saw the advent to power of the Labour Party, 
and in 1916 the Industrial Arbitration Act was passed. This 
Act was amended in 1923, 1924, 1925 and 1926 and in 1929 repealed, 
together with the amending Acts, being replaced by the Industrial 
Conciliation and Arbitration Act assented to 23 December 1929^, 

The System in Force 

The Act, which applies to all callings except domestic service 
and agricultural work (other than sugar farming and shearing), 
provides for an Industrial Court, two conciliation commissioners, 
and conciliation boards for the various industries or callings. 
The machinery set up makes provision also for industrial registrars, 
industrial magistrates and industrial inspectors. 

The Industrial Court is made up of a judge (having the qualifi¬ 
cations of a judge of the Supreme Court) holding office for a term 
not exceeding five years but eligible for reappointment. The 
Court may appoint two assessors, one representative of the 
employers and one of the employees parties to the matter at 
issue. Provision is also made, for the services of an actuary or 


^ LegidlaUve Series, 1929, Austral. 6. 
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statistician to assist the Court, and in particular to advise it as 
to the probable economic effect of any award. For this purpose 
the actuary or statistician in question is given wide powers of 
enquiry. 

The Court, besides dealing with specific matters in dispute, 
makes general declarations on the cost of living, the standard 
of living, the adult male and female basic or living wages, and 
the standard hours, with which agreements and awards made 
must conform. For the purpose of making such declarations 
the Court is constituted of the judge and the two conciliation 
commissioners. 

Conciliation boards may be set up by the Court for a calling 
or group of callings with one of the two conciliation commissioners 
as chairman. In addition to the chairman, two or four other 
members are appointed for a period of three years, one-half of 
whom are representative of the employers and one-half represent¬ 
ative of the employees, such members in both cases being bona 
fide employers or employees in the calling concerned. 

The general form of procedure is as follows. Any industrial 
union or industrial association of employees or employers may 
make an industrial agreement for the prevention or settlement 
of an industrial dispute. If this is not done, the matter comes 
before the conciliation board for the calling in question. The 
board endeavours to bring about a settlement of the dispute, 
all powers of the board being exercised by a majority of the 
members. The conciliation commissioner, acting as chairman, 
does not have a primary vote, but, in the case of equality of 
voting, may have a casting vote at the request of the parties 
before the board. 

If no award is made by the conciliation board, such matters 
as are left outstanding are then carried before the Court, which 
decides the question. 

The Court has power to constitute a conciliation commissioner 
a conciliation board. Under the amending Act of 1930 the 
conciliation commissioner has authority to make an award for 
the industry or calling for which a board is constituted if he 
is satisfied that the parties are unable to agree. Up to the present 
no conciliation board has been appointed, but a Conciliation 
Commissioner is functioning as a board and making awards. 

It is laid down that the court or board, before making any 
award or certifying any agreement, must take into consideration 
the probable economic effect of the agreement or award in relation 
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to the community in general and the probable economic effect 
upon the industry or industries concerned. 

The Court may declare such agreements or awards thus arrived 
at to be the common rule for the calling in question. 

In the section dealing with the question of strikes and lock¬ 
outs (section 86), it is laid down that when a dispute has arisen 
which may be expected to lead to a strike or lock-out, the parties, 
either singly or severally, shall notify the conciliation commissioner 
who thereupon takes the necessary action, and moreover, may 
take such action whether or not he is so notified. Until the dispute 
has been finally disposed of by the conciliation commissioner 
or Board or Court, neither of the parties to the dispute may do 
anything directly or indirectly in the nature of a strike or lock-out. 
Any infringement of this provision is punishable on the part of 
an employer by a fine not exceeding £1,000, and on the part of 
a union of employees by the suspension of the award in operation. 

The Industrial Conciliation and Arbitration Amendment Act 
of 1930 abolished preference to unionists. All existing awards 
and industrial agreements awarding preference were rescinded 
in respect to the preference provisions, except in the case of 
returned soldiers and sailors who were to continue to have prefer¬ 
ence. Under the principal Act of 1929 many awards contained 
a preference-to-unionists clause. This Act provided that where 
it was mutually agreed by the parties concerned, or considered 
advisable by the Court or a board, preference of employment to 
the members of any particular union might be granted, subject to 
certain conditions in regard to membership, fees, etc. 

Breaches of an award or industrial agreement are punishable 
by a penalty not exceeding £50 in the case of an employer and 
£10 in the case of an employee. Where a penalty is imposed 
under the Act on an industrial union or an industrial union is 
ordered to pay any sum, then for the recovery of such sum, 
process may be issued and executed against the property of 
such union. Proceedings in respect of offences against the Act are 
heard either by the Court or on remission by an industrial 
magistrate. 

In addition to these main features the Industrial Conciliation 
and Arbitration Act makes provision for the protection of both 
employers and employees against possible discrimination on 
account of their being active in industrial questions or being 
subject to a particular award ; sets up a system of registration 
of trade unions and provides for industrial registrars to perform 
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the necessary functions in this matter ; provides for industrial 
magistrates and the payment of wages due under an award ; 
and for Government inspectors whose task it is to see that the 
terms of an award are carried out. Provision is also made for 
compulsory conference where the judge of the Court, industrial 
magistrate or conciliation commissioner considers such to be 
advisable, for the holding of a secret ballot where the Court, 
board or conciliation commissioner so decide, and for the refer¬ 
ence of industrial matters to other organs such as local shop 
committees, round table committees, industrial councils, and so 
forth. 


South Australia 
Development 

The evolution of the machinery of conciliation and arbitration 
in force in South Australia has proceeded along lines very similar 
to that in the other States. After the defeat of the Industrial 
Disputes Settlement Bill in 1890, no measure, with the exception 
of a Conciliation Act, was adopted until the establishment of 
industrial boards under the Act of 1900, amended in 1904. In 
1912 an Industrial Arbitration Act was passed, amended in 1915 
and 1916 and eventually repealed by the Industrial Code of 1920 
which, as amended in 1924 and 1926^ and supplemented by a 
Conciliation Act in 1929^, is now in operation. 

The System in Force 

In South Australia the principal industrial tribunal is called 
the Industrial Court ; there are also industrial boards for the 
various industries and a Board of Industry. 

The Industrial Court is composed of a president (being a 
person eligible for appointment as a judge of the Supreme Court) 
who, when the Court sits for the purpose of finally adjudicating 
upon an industrial matter, may be joined by two assessors (who 
must be engaged or employed in the industry concerned) appointed 
by the president, one nominated by the employers, the other 
by the employees, parties to the matter. Provision is also made 
for the appointment of deputy presidents. The Court may do 
anything that appears to it to be right and proper for dealing 
with an industrial matter or bringing about a settlement by an 

1 LegiaUaive Series, 1926, AuBtral. 1. 

^ Ibid., 1929, Austral. 6. 
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amicable agreement, including the summoning of a compulsory 
conference of such persons as it thinks desirable in order to end 
an industrial dispute or prevent one from arising. It is expressly 
laid down, however, that the Court ‘‘ shall not have the power 
to order or direct that, as between members of associations of 
employers or employees and other persons offering or desiring 
service or employment at the same time, preference shall in any 
circumstances or manner be given to members of such association 
or to persons who are not members thereof 

Awards of the Court are binding upon all parties to the matter 
who appear before the Court, or who are summoned to appear, 
as parties to the matter and may be made binding upon an entire 
industry if the Com't declares it to be the common rule. There 
is no appeal from the awards of the Court, but the Court may 
reopen any matter on its own initiative or upon application of a 
party to the dispute. 

Industrial boards are constituted for any industry or group 
of industries by the Minister of Labour on the recommendation 
of the Board of Industry. Such boards consist of a chairman 
nominated by a majority of the members and of four, six or eight 
other members, one-half of whom are representatives of employers 
and are actually engaged in the trade or industry in question, 
and the other half of whom are bona fide employees in that industry. 
The term of office is three years. The functions of these boards 
include the determination for the trade or industry in question : 
of the lowest wages or rates payable to employees (but not less 
than the declared living wage) ; of the number of hours and times 
to be worked in return for such wages ; of the lowest rates of 
wages to be paid for overtime work on holidays or for other special 
work ; and of any other industrial matter. Proceedings before 
a board are commenced by reference to the board by the Governor 
or by the Court or by the Minister ; or application to the board 
by employers or employees in the industry or calling concerned. 
The determination of any board is binding upon all employers 
and employees in the industry or calling affected, such determin¬ 
ation being decided by a majority vote, the chairman having 
the casting vote but using it only when satisfied that the question 
cannot otherwise be determined. 

The Board of Industry is composed of a president, who is 
the president or deputy-president of the Industrial Court, and 
four commissioners, two of whom are representatives of employers 
and two of workers. Their term of office is three years. The 


40 
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functions of the Board of Industry are : to group industries 
and make recommendations to the Minister regarding the appoint¬ 
ment and dissolution of industrial boards ; to deal with appli¬ 
cations to transfer any class of employees from the jurisdiction 
of one board to that of another ; and to declare the living wage 
below which neither the Court nor the industrial board may 
issue a wage determination. 

Strikes and lock-outs are expressly forbidden by the Act, 
the penalty being a fine not exceeding £500, or, in the case of a 
person, imprisonment for a term not exceeding three months. 

Western Australia 
Development 

Western Australia has a particularly intricate and complete 
system of conciliation and arbitration which, as in the other 
Australian States, has been subject to continual amendment. 
The initial Act of 1902 (which was really an amendment of an 
abortive Act of a like kind adopted in 1900) was substantially 
similar to the corresponding Act in New Zealand. The latest 
Act is now that of 31 December 1925^ supplemented 24 Dec¬ 
ember 1930*, amending and consolidating Acts of 1912® and 1920. 

The System in Force 

The system at present in force makes provision for an Arbi¬ 
tration Court, industrial boards, conciliation committees, and 
commissions. 

The Arbitration Court consists of three members appointed 
by the Governor, one on the recommendation of industrial unions 
of employers, and one on the recommendation of industrial unions 
of workers. The third member, being the President of the Court, 
must be of the status of a judge of the Supreme Court. Each 
ordinary member of the Court is appointed for a period of three 
years and is eligible for re-appointment. The tenure of office 
of the President is the same as that of a judge of the Supreme 
Court. The Governor may remove from office the President or 
any ordinary member on an address from both Houses of 
Parliament. 

' Legislative Series, 1926, Austral. 12. 

® Ibid., 1930, Austral. 7. 

• The 1912 Act is still the substantive Act. The 1926 Act merely added to it. 
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An industrial board may be constituted by the Governor on the 
recommendation of the Court for any calling, industry or under¬ 
taking. Each such board consists of a chairman and of two or four 
other members, one-half of whom are representatives of employers, 
and one-half representatives of workers in the particular calling or 
industry concerned. The chairman of the Board is appointed by 
the nominated members, or if such members are imable to agree, 
by the Governor on the recommendation of the Court 

Conciliation committees may be set up by the Minister for 
any district. A conciliation committee consists of a chairman 
and two or four other members appointed by the Minister, one 
half of whom are nominated by the employers and the workers 
respectively, the chairman being chosen by unanimous agreement 
of the other members or in default appointed by the Minister*. 

Commissioners may be appointed by the Minister for the 
purpose of preventing or settling any industrial dispute and are 
empowered to call a compulsory conference of the parties concerned 
with this end in view. 

The Arbitration Court has jurisdiction to deal with and 
determine all industrial matters referred to it by any party or 
parties under the Act or on account of which a compulsory con¬ 
ference has been held, but no agreement reached. The decision of a 
majority of the members present at the sitting of a Court is final. 
The Court also declares every year the basic wage to be paid to 
male and female workers. Further, it varies the basic wage each 
quarter if the cost of living or the price of commodities varies. 

The president of the Court may, whenever desirable, call 
a compulsory conference including any persons, whether or not 
connected with a dispute, whose presence is likely to conduce 
to its prevention or settlement. The attendance of the president 
and one member is required to form a quorum. In the case of 
equality of voting on the part of the assessors the vote of the 
president is decisive. 

In making an award the Court may prescribe a minimum 
rate of wages (but not less than the basic wage) together with 
such rules for the regulation of any industry as it may consider 
necessary. An award (as also an industrial agreement volimtarily 


^ Industrial boards have been largely availed of. They are very popular with 
parties to industrial disputes, and, being composed of persons who have a practical 
knowledge of the industry in question, they have been most successful. 

* This provision in the Act is practically a dead letter, no committees having 
yet been appointed. 
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arrived at by the parties if declared by the Court to have the 
force of an award) becomes the common rule of any industry 
to which it applies. 

The fimctions of industrial boards are the making of an award 
in any industrial dispute remitted to the board by the Court, 
and the making of recommendations to the Court as to the regu¬ 
lation of any calling or callings for the purpose of enabling the 
Court to make an award. All powers of an industrial board 
are exercised by a majority of the members^. 

The duty of a conciliation committee on being summoned 
by its chairman or at the request of the Minister is to enquire 
into any industrial matter or dispute and to endeavour to come 
to an agreement. The chairman presides at all meetings of the 
Committee but does not take part in the decisions. 

Strikes and lock-outs are forbidden under the Act in the 
following terms : 

(1) No person shall : 

(a) take part in, or do or be concerned in doing any matter or 
thing in the nature of a lock-out or strike ; or 

(b) before a reasonable time has elapsed for a reference to the 
Court of the matter in dispute, or during the pendency of any 
proceedings before the Court in relation to an industrial 
dispute, suspend or discontinue employment or work in any 
industry ; or 

(c) instigate to or aid in any of the above-mentioned acts 

Penalty : in the case of an employer or industrial union or asso¬ 
ciation, one hundred pounds ; and in other cases, ten pounds. 


Tasmania 

Develo'pment 

In Tasmania the wage board system was adopted in 1910 
and although modified from time to time has remained in force 
ever since. In its main features it closely resembles the system 
in operation in Victoria. The substantive Act now in force is 
the Wages Board Act of 1920 3, subsequently amended in 1924^ 
and again in 1929^. 


‘ The awards of industrial boards are subject to appeal to the Co\u*t. 

2 The Act, in section 140 (2), imposes on the Registrar the duty of reporting to 
the Court and the Crown law officers any total or partial cessation of work, i.e. 
any strike or lock-out. 

® LegislcUive Series, 1924, Austral. 1 (Appendix). 

* Ibid,, 1924, Austral. 1. 

^ Ibid., 1929, Austral. 9. 
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The System in Force 

Under this Act the Governor may by proclamation establish 
a wages board in respect of any trade. Such boards are made 
up of equal numbers of representatives of the employers and 
representatives of the workers in the trade in question, together 
with a chairman appointed by the Governor. The representative 
members of wages boards, both employers and workers, must be 
actually engaged in the trade in question. They are chosen by 
the Minister of the Crown administering the Act from nominees 
put forward by employers and employees in the trade concerned. 
They are appointed for a period of three years and are eligible 
for re-appointment. 

Meetings of every board are convened by the Minister when 
required, and the powers of a board are exercised by a majority 
of the members present at any meeting, each member, except 
the chairman, having one vote. Where the votes for or against 
any matter are equal the chairman decides the question, but 
not unless satisfied that the matter cannot otherwise be determined. 

The chief powers and functions of wages boards are to deter¬ 
mine minimum wage rates, the number of working hours, and 
such matters as overtime, the time occupied in travelling to and 
from places of work, holidays, deductions for board or lodging, 
and the number of apprentices to be permitted. 

Provision is made for an inspectorate to enforce the provisions 
of the Act and in particular to ensure that the decisions of the 
wages board are carried out. 

Precautions are also taken to secure that employees shall 
not be injured in their employment by reason of their activity 
upon or before a Board. 


§ 3. — Statistics 

Statistics of strikes and lock-outs in Australia are available 
for a long period of years. In view of the interesting nature of 
the systems in operation they are given here as far back as 1913. 

As will be seen, the great majority of stoppages of work, 
workers affected and days lost, are accounted for by New South 
Wales. In this State the mining industry, although forming 
only a very small percentage of the total employed population 
(under 5 per cent, during the period covered) account for some 
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TABLE I 


State 

1913 

1914 

1915 

1916 

1917 

1918 

1919 


(a) Number of strikes 

New South Wales. 

134 

235 

272 

336 

296 

138 

267 

Victoria. 

29 

44 

38 

55 

52 

33 

62 

Queensland. 

17 

18 

17 

64 

39 

84 

69 

South Australia. 

9 

13 

15 

21 

24 

17 

32 

Western Australia. 

9 

18 

6 

24 

23 

22 

20 

Tasmania. 

8 

6 

2 

6 

8 

1 

5 

Northern Territory .... 

1 

2 

7 

2 

2 

3 

5 

Federal Capital Territory . 

1 

1 

1 

— 

— 

— 

— 

Australia (Total) . . . 

208 

337 

358 

508 

444 

298 

460 


(b) Number of workers 

New South Wales. 

25,647 

33,955 

47,006 

91,762 

118,515 

24,417 

64,956 

Victoria. 

4,151 

5,699 

5,434 

13,576 

15,976 

4,235 

15,169 

Queensland. 

1,781 

1,280 

1,477 

17,367 

12,074 

8,803 

9,078 

South Australia. 

272 

616 

1,314 

1,037 

3,958 

1,576 

4,437 

Western Australia. 

967 

1,117 

578 

4,318 

2,401 

3,368 

5,516 

Tasmania. 

444 

288 

922 

366 

1,062 

42 

1,098 

Northern Territory .... 

131 

68 

254 

120 

75 

112 

46 

Federal Capital Territory . 

100 

50 

20 

— 

— 

— 

— 

Australia (Total) . . . 

33,493 

43,073 

57,005 

_ 

128,546 

154,061 

42,553 

100,300 


(c) Number of workmg 

New South Wales. 

468,957 

836,948 

464,343 

1,145,222 

3,308,869 

181,639 

4,324,686 

Victoria. 

85,212 

84,106 

64,878 

228,269 

760,410 

165,020 

733,333 

Queensland. 

55,288 

25,703 

19,934 

170,690 

317.699 

183,883 

586,661 

South Australia. 

2,412 

15,275 

19,877 

10,583 

57,446 

18,276 

238,378 

West Austraiia. 

6,772 

124,175 

4,068 

102,357 

102,078 

31,145 

359,987 

Tasmania. 

987 

3,286 

4,808 

21,389 

52,541 

462 

63,271 

Northern Territory .... 

2,500 

552 

5,237 

420 

615 

428 

1,910 

Federal Capital Territory . 

1,400 

350 

80 

__ 

— 

— 

— 

Australia (Total) . . . 

623,528 

1,090,395 

583,225 

1,678,930 

4,599,658 

580,853 

6,308,226 
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TABLE I 

















TABLE II 

Avxirds and Determinations Made and Industrial Agreements Filed 

I 1914 I 1915 I 1916 I 1917 j 1918 | 1919 
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three-quarters of the stoppages and the number of workers affected 
and about two-thirds of the total number of days lost. 

An interesting feature of strikes and lock-outs in Australia 
is the relatively small proportion ascribed to wage disputes. In 
most countries between two-thirds and three-quarters of the total 
stoppages of work are due in part or whole to wage questions. 
In Australia the proportion of strikes and lock-outs attributable 
to wage questions varies between 23 per cent, and 45 per cent., 
averaging approximately only one-third of the total number. 
Wage questions, however, are still the chief of the various causes 
of strikes and lock-outs. 

Turning to the methods of settlement, relatively few of the 
actual stoppages of work are settled by means of the official con¬ 
ciliation and arbitration machinery. On the other hand, as the 
table showing Awards and Determinations Made and Industrial 
Agreements Filed (table li) indicates, the number of cases dealt 
with by the official organs which did not involve a stoppage 
of work is large. 

To arrive at any definite conclusion as to the general opinion 
held in Australia of the systems of conciliation and arbitration 
in force is virtually impossible. So far as can be seen, at almost 
any time there is a strong feeling against the actual system in 
operation, coupled with a fairly persistent faith in compulsory 
arbitration as a method. Resolutions both by workers’ organi¬ 
sations and by employers condemning the existing methods are 
relatively frequent and opposition to the compulsory features is 
frequently voiced by employers’ organisations. But for all this, 
no strong movement would appear to exist having as its object 
the abolition of what would now appear to be an established 
feature of industrial life in Australia. 

While it is out of the question to give what might be taken 
as typical utterances concerning particular features of the methods 
adopted, the following reflections on the central problem of 
enforcement of the provisions prohibiting strikes and lock-outs 
are of interest. 

Mr. Bruce, then Prime Minister, speaking in 1925 with reference 
to the Commonwealth Arbitration Court, put out one of the 
main difficulties encountered : “In the last degree the decision 
of the Court is not enforcible upon the men who are not disposed 
to accept its award. It is easy to make an employer observe 
certain conditions and pay a stipulated wage ; it is impossible 
under present circumstances to make the employee observe those 
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conditions or accept that wage. So arbitration, unless voluntarily 
accepted, applies only to one side.*’ 

It might be inferred from this that compulsory arbitration 
offers no advantages to employers. The following extract from 
an address delivered by the late Mr. Justice Higgins, ex-President 
of the Commonwealth Arbitration Court, on 14 June 1924, puts 
in succinct form the chief of the reasons why compulsory arbi¬ 
tration is of value to ‘‘ reasonable employers ” : 

It ought to be understood also that this Court has no power to 
award except so far as it cannot secure agreement between the contend¬ 
ing parties. Its first duty is to try to conciliate, to get an agreement ; 
and now that the standards of the Court are known, there is much 
more agreement than award. The agreement when signed, certified 
and filed, operates as if it were an award of the Court. It is enforcible 
as if it were an award. But without the power to award in the final 
resort, there often could be no agreement procured. A few unreason¬ 
able employers could often hold up a whole industry. If there are 
a thousand reasonable employers willing to concede a certain point 
to the union, and twenty employers unreasonable, or unwilling even 
to discuss an agreement, the thousand could often not afford to give 
concessions which the twenty others, their competitors in business, 
would not give. It is necessary to have the power to award in reserve 
so that an agreement may be reached — so that the agreement, if 
any, may not be on the lines dictated by the few obdtirate employers. 
The ideal of the Court is to secure regulations such as would be fitting 
for a fair collective agreement and the power to award is held by the 
Court in reserve, as a whip behind a horse. What the reasonable 
employers are willing to concede is generally a very good indication 
of what the unreasonable employers ought to be forced to concede. 

The late Justice McCawley, President of the Queensland 
Court of Industrial Arbitration, in his book Industrial Arbitration, 
sums up the position on the question of enforcement : 

. . . The fact that strikes are illegal has not succeeded in wholly 
preventing them. A law against an offence is seldom effective in 
absolutely preventing it. It cannot be said that the statutory prohi¬ 
bition of strikes has been wholly ineffective. No one can say how many 
strikes have been prevented by means of the statutory prohibition. 

It can, however, be stated that many workers have, notwith¬ 
standing the prohibition of strikes, resorted to them with impunity. 
So numerous have been these strikes that they have been proclaim^ 
as indicating the failure of compulsory arbitration. 

. . . Just as the absolute prohibition of strikes has been largely 
ineffective, so has the imposition of conditions. Moreover, numerous 
breaches of the prohibiting sections have been allowed to pass without 
any attempt at punishment. 

The difficulty of enforcing penalties against strikers is partly poli¬ 
tical, partly practical. The punishment of large numbers of struers 
by prosecutions is in practice a difficult matter. The enforcement 
of the penalties is usually opposed by one or other political party. 
The employer does not care to launch the proceedings for fear of 
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subsequent’ victimisation. The ofiBcials who are charged with the 
admimstrallion of the Acts are imder the control of their political 
superiors and do not care to and would not be allowed to enforce 
penalties against the policy of those superiors. It would be more 
satisfactory than at present were the duty of enforcing penalties for 
illegal strikes laid definitely upon the oflficials. Even then, unless 
then tenure of office were made secure, they might suffer detriment 
from doing their duty. 

It may be urged that if the penal provisions are not enforced they 
should be deleted, the prohibition being little more than a sham. On 
the other hand, it may be maintained that the law as it stands is a 
declaration that the wffl of the people is against strikes, and the exist¬ 
ence of the statutory prohibition makes the illegal striker a wrongdoer 
and, even if he escapes punishment, public opinion regards his action 
with disapproval. 

In practice the deterrent against strikes is the recognition of the 
fact that, since arbitration has been on the whole beneficial to the 
unions, deprivation of access to the industrial tribunals is a substantial 
loss, and strikes endanger such access. Courts may thus discourage 
strikes by warning unions that they may be deprived of preference, 
deprived of an award, or even deprived of registration should they 
resort to strikes — even to lawful strikes. Unions are thus forced to 
elect between arbitration and the strike. 


§ 4. — Summary 

The multiplicity of systems and the kaleidoscopic changes 
that have taken place year by year make the machinery of conci¬ 
liation and arbitration in Australia particularly hard to follow. 
Certain distinguishing features are nevertheless fairly evident. 
In the first place there is the underlying determination to decide 
industrial disputes as far as possible by principles of equity and 
social justice rather than by bargaining strength. This has 
involved two measures of major importance : the institution of 
a minimum wage and the provision for compulsory arbitration 
or some kindred process. 

Two typical forms of machinery exist : the joint board with 
or without an impartial chairman, sometimes permanent, some¬ 
times constituted ad hoc^ to deal with disputes in particular in¬ 
dustries ; and the Arbitration Court, in which awards are given 
by judges having a legal background and training and as a general 
rule experienced in labour matters. 

The preference of organised over non-organised workers|is a 
much debated question of Australian legislation on' conciliation. 
Whereas some of the States insist on umon preference, it is in others 
only admissible under certain conditions and sometimes not at all. 
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It is significant that according to most of the regulations 
(with the exception of the Commonwealth Act) awards or collective 
agreements can be extended by the competent authority so as 
to cover the whole of a trade or a given district. 

Among the many difficulties encountered, the overlapping 
of Federal and State awards has resulted in much confusion and 
controversy. An outstanding feature in many respects is the 
extent to which conciliation and arbitration legislation has become 
involved with political questions. 

‘ The present status of compulsory arbitration in Australia 
is more or less anomalous. Very little but criticism is heard of 
the systems actually in force, but there is no strong movement 
— indeed rather the opposite — for the abolition of compulsory 
arbitration as a method. Whether on the whole the system has 
made for a reduction in industrial disputes is a doubtful question, 
although the relatively small proportion of strikes and lock-outs 
over wage questions is perhaps significant. But since the funda¬ 
mental object of the system is fully as much social justice as in¬ 
dustrial peace, the number and extent of labour disputes is less 
indicative of the success or otherwise of the system than is the 
case in other countries, where the purpose of conciliation and 
arbitration is primarily the prevention and settlement of strikes 
and lock-outs. 
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§ 1. — Economic Background and Development 

The population of New Zealand in 1928 was 1,443,323, including 
some 60,000 Maoris. The white population is of relatively recent 
arrival — at the first census held in 1858 it numbered 59,413 — 
and is almost exclusively British in origin. New Zealand is a country 
of immigration, but not on a very large scale. In 1927 the net 
immigration numbered 3,809 ; the average annual figure for the 
period 1921-1925 was approximately 10,000. 

New Zealand is predominantly agricultural and pastoral. The 
number of farm employees in 1928 amounted to 129,481. There 
is, however, a considerable amount of manufacturing, the numbers 
engaged in factory production in 1926-1927 being 81,904 of whom 
approximately 82 per cent, were wage earners. Mining is also an 
occupation of some importance, 9,486 persons being thus employed 
during 1927, more than half of them in coal mines. Both employers 
and workers are organised under the Industrial Conciliation and 
Arbitration Act In 1927 there were 136 industrial unions of 
employers having 5,072 members and 401 industrial unions of 
workers having 101,071 members registered under this Act^. The 
outstanding feature of New Zealand, apart from the relatively recent 
date of settlement, is its physical isolation, the nearest mainland 
— Australia — being some 1,200 miles distant. 

The system of conciliation and arbitration in New Zealand is 
entirely Governmental. It is embodied in two Acts, the Industrial 
Conciliation and Arbitration Act and the Labour Disputes Investi¬ 
gation Act. 

The first Industrial Conciliation and Arbitration Act providing 
for compulsory arbitration of industrial disputes was passed in 1894. 
Its object was to encourage the formation of industrial unions and 
associations, both of workers and of employers, and to facilitate 

^ Legislative Series, 1926, N.Z. 1. 

* Cf, Freedom of Association, Vol. V, pp. 281 et seq. 
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the settlement of industrial disputes. It provided for the registra¬ 
tion of bodies of workers or employers in the various industrial 
districts under the name of ‘‘ industrial unions and of coimoils 
or other bodies representing any number of such unions as “ indus¬ 
trial associations It made provision also for the conclusion of 
industrial agreements, for the formation of industrial districts, the 
election of boards of conciliation and for the setting-up of a court 
of arbitration. Since 1894, the Act has been repeatedly amended 
and consolidated, the substantive Act now being that of 1925. The 
more important of these amendments may be briefly noted. 

In 1898 an amendment was passed empowering the Court of 
Arbitration in its awards to prescribe minimum rates of wages, 
.with special provision for a lower rate being paid in the case of 
workers unable to earn the prescribed minimum. An amendment 
passed in 1903 prohibited any employer, worker or union from 
taking proceedings to defeat any of the provisions of an award 
during its currency. In particular it forbade an employer dismiss¬ 
ing any employee merely because he was entitled to the benefit 
of an award or merely because he was a member of a union. In 
1905 an amendment was passed providing for the punishment by 
fine of any employer or worker, bound by an award or industrial 
agreement affecting an industry, who took part in a strike or 
lock-out in that industry. In 1908 certain public utility industries, 
such as gas manufacturing, the supply of milk or meat, tramway 
services, etc., were made the subject of special penal provisions. 

The same amending Act of 1908 made an important change 
in the constitution of conciliation bodies. The original Act pre¬ 
scribed reference to conciliation first and arbitration afterwards 
if no settlement were arrived at. The amending Act of 1901 pro¬ 
vided that a dispute might go directly to the Court of Arbitration 
without prior hearing before a board of conciliation. This amend¬ 
ment was in turn repealed by the 1908 amendment, in which it was 
laid down that disputes could be referred to the Court of Arbitration 
only after they had been dealt with by councils of conciliation. 
These councils, moreover, were constituted on a different pattern 
from the boards previously in existence. The boards had consisted 
of from four to six persons chosen in equal numbers by industrial 
unions of employers and workers respectively, holding office for 
a definite period and presided over by a chairman elected from out¬ 
side their number. Such boards dealt with all disputes referred 
to them, no matter in what industry they occurred. The councils 
of conciliation set up by the 1908 amending Act are constituted 
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on a totally different plan. Four conciliation commissioners 
appointed by the Government are assigned jurisdiction over 
specific areas. When a dispute is referred to any one of them, 
he obtains the names of suitable assessors from both sides and from 
the industry in which the dispute has arisen, the conciliation com¬ 
missioner and the assessors thus selected making up the conciliation 
council. The councils are thus newly constituted for each dispute 
and, in contrast with the earlier boards which had a fixed tenure and 
personnel, consist of men familiar with the industry in which the 
dispute has occurred. The decision of a conciliation council is not 
binding, but disputes must be referred to a council before they ca»n 
be referred to the Court of Arbitration. 

A further amendment in 1911 empowered the Court to make an 
industrial agreement into an award, provided such agreement did 
not conflict with an existing award or was not contrary to the public 
interest. It also provided that recommendations of conciliation 
councils should become in effect industrial agreements if none of 
the parties to a dispute disagreed with such recommendations. 

Since the consolidation of the Act in 1925 (previous consolida¬ 
tions having been effected in 1900, 1905 and 1908), two amendments 
have been adopted, one temporarily excluding agriculture, pastoral 
and dairying operations from awards, the other permitting industrial 
agreements and awards to be made for or extended to a term of 
five years. 

The Labour Disputes Investigation Act, which was passed in 
1913, applies to all disputes to which the Industrial Conciliation and 
Arbitration Act does not relate — namely, where there is no award 
or industrial agreement or accepted recommendation in force. By 
this Act the principle of the settlement of industrial disputes by 
conciliation and arbitration is extended to workers outside the scope 
of the (yourt of Arbitration, so that the system now in operation 
covers the whole field of industry in New Zealand. The powers 
under this Act are not so far-reaching as those under the Arbitration 
Act, its main object being that workers or employers should take 
time for the consideration of the point at issue in a dispute and 
not precipitate a stoppage of work. 

It is interesting to note that with the progressive evolution 
of the system of conciliation and arbitration in New Zealand, the 
scope of the awards made has been gradually widened. In particular 
the 1898 amendment, empowering the Court of Arbitration to pres¬ 
cribe minimum rates of wages, added very considerably to its powers, 
so that at the present time awards include provisions regulating 
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conditions of employment in minute detail. Since the working 
conditions laid down by the awards of the Court of Arbitration are 
better than those prescribed by the Factory Acts, these Acts have 
in practice become a dead letter so far as workers under the jurisdic¬ 
tion of the court are concerned. 


§ 2. — The System in Force 

Of the two Acts in force in New Zealand — the Industrial 
Conciliation and Arbitration Act and the Labour Disputes Investi¬ 
gation Act — the former is by far the more important. 

The Industrial Conciliation and Arbitration Act 

This Act as consolidated in 1925 may be usefully dealt with 
in four parts : 

(1) The regulations governing the setting-up of industrial 
unions and the conclusion of industrial agreements ; 

(2) The arrangements made for conciliation ; 

(3) The arbitration court and procedure ; 

(4) Penal provisions. 

Industrial Unioyis and Industrial Agreements 

Any society consisting of not less than three persons in the 
case of employers or fifteen persons in the case of workers, lawfully 
associated for the purpose of protecting or furthering the interests 
of employers or workers, may be registered as an industrial union, 
thereby becoming a body corporate. The registrar of industrial 
unions may refuse to register a society as an industrial union in any 
case where he is of opinion that in the same industrial district (as 
constituted by the Governor-General under the Act) there exists 
an industrial union to which the members of such society might 
conveniently belong. Any council or other body representing not 
less than two industrial unions connected with one industry or 
related industries may be registered as an industrial association. 

Industrial unions or industrial associations or individual 
employers may be parties to industrial agreements under the 
Act. Every such industrial agreement is binding on the parties 
thereto and on every member of any industrial union or industrial 
association party to the agreement. Whenever it is proved to 


41 



642 CONCILIATION AND ARBITRATION IN DIFFERENT COUNTRIES 


the Court of Arbitration that an industrial agreement is binding 
on employers who employ a majority of the workers in the industry 
to which it relates in the industrial district in which it was made^ 
the Court may, if it thinks fit, on the application of any party 
to that agreement, make an order extending the operation of that 
agreement to all employers engaged in that industry and district, 
and all such employers are thereupon deemed to be parties to 
the agreement and are bound by it. 

Conciliation 

Conciliation under the Industrial Conciliation and Arbitration 
Act is carried out by what are called councils of conciliation. 
These councils are composed of a conciliation commissioner and 
assessors. 

Conciliation commissioners are appointed by the Governor- 
General to a number not exceeding four for a period of three 
years, with possibility of reappointment, to exercise jurisdiction 
within such industrial district or districts as may be assigned. 
When a council of conciliation is to be set up, the appropriate 
commissioner obtains the names of one, two or three assessors 
from each side and, if he judges fit, appoints them to act on the 
council. Such assessors must be or have been actually engaged 
or employed either as an employer or as a worker in the industry 
in which the dispute to be dealt with has occurred and may be 
one of the parties to the dispute. 

An industrial union or association of unions of workers regis¬ 
tered under the Act may cite a union or association of unions 
of employers or a single employer or a number of employers 
before a council of conciliation. Similarly, an industrial union 
or association of unions of employers or an individual employer 
or a number of employers may cite a union of workers in a similar 
manner. The workers may compel any of their employers to 
appear under the Act, but the employers cannot compel their 
workers to appear unless the latter have registered as an industrial 
union or association, which registration is voluntary. 

An industrial dispute cannot be referred for settlement to a 
council of conciliation until the proposed reference has been 
approved by the members of the industrial union or association 
concerned by a resolution passed by secret ballot at a special 
meeting of the union. No industrial dispute can be referred to 
the Court of Arbitration until it has been first referred to a council 
of conciliation. 
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In the course of the enquiry the conciliation council may 
hear any evidence that it thinks fit, whether such evidence would 
be legally admissible in a court of law or not. The proceedings 
may be either public oi: private, as the council thinks fit. The 
commissioner has the power of summoning witnesses and of 
taking evidence on oath and of requiring the production of books 
and papers. No barrister or solicitor is allowed to appear or to 
be heard before the council. 

If a settlement of the dispute is arrived at in the course of the 
enquiry, the terms of the settlement are set forth as an industrial 
agreement. If no settlement of the dispute is arrived at, the 
council endeavours to induce the parties to agree to some temporary 
and provisional arrangement until the dispute can be determined 
by the court of arbitration. If the council is satisfied that a 
settlement of the dispute is not likely to be arrived at, a notifi¬ 
cation is given to that effect. Before delivering any such notifi¬ 
cation the council may make a recommendation for the settlement 
of the dispute, provided that such recommendation is unanimously 
agreed to by all the assessors. Such a recommendation has no 
binding force, but is regarded as a suggestion for the amicable 
settlement of the dispute and as a public announcement of the 
opinion of the council as to the merits of the dispute. If within a 
month the parties concerned do not give notice of disagreement 
with a recommendation, such recommendation becomes binding 
in the same manner as an industrial agreement. 

Arbitration 

The Court of Arbitration consists of three members appointed 
by the Governor-General. Of these three members one is a judge 
having the qualifications of a judge of the Supreme Court, one 
is a member appointed on the recommendation of industrial 
unions of employers, and one a member appointed on the recom¬ 
mendation of industrial unions of workers. 

In the event of no agreement, or of a partial agreement only, 
being arrived at as a result of the endeavours of the council of 
conciliation, the whole matter is referred to the Court of Arbitra¬ 
tion. After hearing argument upon the matters not agreed upon, the 
Court makes its award, which becomes binding upon the employers 
specified in the award, upon any employers commencing business 
in the district subsequently to the date of the award and upon 
all persons working for such employers. In many oases the disputes 
are taken to arbitration, even when virtual agreement has been 
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arrived at in the conciliation council, by reason of the fact that 
the parties find it more convenient to have the agreement in 
the form of an award. The usual practice, since the arbitration 
court has no jurisdiction in the case of complete agreement, is to 
disagree pro forma on one or more points, thereby enabling the 
court to make an award in accordance with the recommendation 
of the council of conciliation. 

The proceedings of the Court are conducted in public except 
when the court on its own motion or on the application of any 
of the parties directs otherwise. Any party to the proceedings 
may appear personally or by agent or, with the consent of all 
the parties, by barrister or solicitor, and may produce before 
the court such witnesses, books and documents as he thinks 
proper. The decision of a majority of the members present at the 
sitting of the Court, or, if the members present are equally divided 
in opinion, then the decision of the judge, constitutes the decision 
of the court. The awards made are framed in such manner as to 
avoid technicalities. They specify, in particular, the parties on 
whom the award is binding, the industry to which the award 
applies, the industrial district to which the award relates, the 
currency of the award, and what is and is not to be done by each 
party to whom the award applies. 

Penal Provisions 

The Industrial Conciliation and Arbitration Act lays down 
a number of penal provisions of which the following are the most 
important. Whore an industrial dispute has been referred to a 
council of conciliation neither the parties to the dispute nor the 
workers affected by the dispute may take part in a strike or 
lock-out on account of the dispute, the penalty being a fine not 
exceeding £50 upon any union, association, employer or worker 
or person committing or concerned in such a default. Dismissal 
of a worker by an employer pending the final disposition of an 
industrial dispute or on the grounds that the worker is an officer 
or member of an industrial union, has acted as an assessor on a 
council of conciliation, has represented his union in any nego¬ 
tiation, or merely because such worker is entitled to the benefit 
of an award, is also liable to a penalty not exceeding £25. The 
printing or publishing of anything calculated to obstruct or in 
any way interfere with a matter before a conciliation council 
or the arbitration court is liable to a fine not exceeding £50. 
Strikes and lock-outs occurring in an industry bound by an award 
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or industrial agreement render workers liable to a penalty not 
exceeding £10 and employers to a penalty not exceeding £600. 
Persons who incite, instigate, aid or abet an unlawful strike or 
lock-out are liable, if workers, to a penalty not exceeding £10 
and, if an industrial union, industrial association, trade union, 
employer or any person other than a worker, to a penalty not 
exceeding £200. 

Persons employed in certain public utility undertakings who 
go on strike without having given to the employer within one 
month before striking not less than fourteen days’ notice in 
writing of the intention to strike, are liable on summary conviction 
to a fine not exceeding £25. A lock-out under similar circumstances 
is liable to a fine not exceeding £500. Incitement, instigation, 
etc., of such offences is liable to a fine not exceeding £25 if 
committed by a worker, and £500 if committed by a union or 
person other than a worker. 

Every industrial union, industrial assocication or employer 
who commits a breach of an award or industrial agreement is 
liable to a penalty not exceeding £100, and every worker who 
commits such a breach to a penalty not exceeding £5. 

The Labour Disputes Investigation Act 

As already noted, the Labour Disputes Investigation Act, 
1913, applies to all disputes not covered by the Industrial Con¬ 
ciliation and Arbitration Act. Under this Act, if a dispute arises 
between a society or societies of workers (whether registered or not), 
that are not bound by any award or industrial agreement, and their 
employers, the society must give to the Minister of Labour formal 
notice of the dispute, setting forth the names of the parties of the 
dispute and the claims made by the society, before a strike may 
be declared. The Minister then refers the dispute to a conciliation 
commissioner to call a conference or to a “ labour disputes 
committee ” for investigation and recommendation. Such a 
committee consists of from one to three members chosen from 
each side, with an independent chairman. In the event of no 
settlement being arrived at, a secret ballot is taken by the Registrar 
of Industrial Unions among the members of the society as to 
whether, in the case of no recommendation having been made, a 
strike should take place, or, in the case of a recommendation 
having been made, as to whether the recommendation should be 
adopted. In the event of a strike being decided upon, seven days' 
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notice must be given to the employers. In the event of an 
agreement being arrived at, it may be filed with the Clerk of Awards, 
in which case it is enforceable in the same manner as an industrial 
agreement under the Industrial Conciliation and Arbitration Act. 
Similar provisions apply to the filing of a dispute, and to a lock-out, 
by employers. 


§ 3. — Results and Opinions 

In the early days of the Industrial Conciliation and Arbitration 
Act the system in force, while opposed by the employers, was 
warmly supported by the workers and for nearly a decade New 
Zealand was, in fact, the ‘‘ land without strikes ’’ it was widely 
acclaimed to be. About 1903 the tide of opinion changed, the 
workers opposing the Act and the employers tending rather to 
support it. Since then both parties, while objecting to certain 
specific features, would appear to have come to regard State 
conciliation and arbitration as the most effective method of dealing 
with industrial disputes ; but while this is so, a considerable 
number of stoppages of work now take place each year. 

The tables on page 647 show the number of stoppages of work 
occurring in New Zealand during the last ten years and the means 
by which a settlement was ultimately reached during the years 
1923-1930. 

From the figures given in the second of these tables it would 
appear at first sight as if the machinery of conciliation and 
arbitration was a decided failure. The truth is, of course, that this 
machinery is not designed to deal with industrial disputes once 
they have proceeded to the strike and lock-out stage, but is intended 
essentially to deal with industrial disputes in their incipiency. The 
first of the tables on page 648, showing year by year the number 
of industrial agreements, recommendations and awards, as from 
1904, gives a better idea of the usefulness of the conciliation and 
arbitration machinery and particularly the valuable results achieved 
by conciliation. The second table sets out in greater detail the 
results of the work of the conciliation machinery. 

The attitude of employers and workers towards conciliation 
and arbitration in New Zealand has varied considerably during 
the thirty odd years that the system has been in operation. The 
adoption of the original Act in 1894 was accompanied by some 
public feeling, but the attitude of employers and workers was for 
the most part almost apathetic. When in 1896 the Act actually 
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came into force, however, this apathy disappeared. The workers 
supported the Act enthusiastically, while the employers resolutely 
opposed it, refusing in large part to recognise the Act, neglecting to 
organise and failing to nominate employer members of the boards 
of conciliation. 


STOPPAGES OF WORK, 1921-1930 


Year 

Stoppages of 
work 

Number of workers 
involved 

Number of working 
days lost 

1921 

77 

10,433 

119.208 

1922 

58 

6,414 

93,456 

1923 

49 

7,162 

201,812 

1924 

34 

14,815 

89,105 

1925 

83 

9,905 

74,652 

1926 

69 

6,264 

47,811 

1927 

38 

4,476 

12,485 

1928 

39 

9,258 

21,997 

1929 

47 

7,151 

25,889 

1930 

38 

5,467 

31,669 


METHODS OF SETTLEMENT OF STOPPAGES OP WORK, 

1923-1930 


Method of settlement 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

1930 


Number of stoppages of work 

Negotiations under the In- 









dustrial Conciliation and 
Arbitration Act .... 

3 



1 

4 

8 

8 

6 

Compromise between part¬ 
ies to the dispute . . . 
Substitution of other work- 

9 

11 

15 

19 

5 

17 

11 

8 

ers. 

1 

2 

— 

5 

2 

4 

1 

3 

Otherwise. 

36 

21 

68 

34 

27 

10 

27 

21 

Totals. 

49 

34 

83 

59 

38 

39 

47 

38 


Number of workers Involved 

Negotiations under the In¬ 









dustrial Conciliation and 







408 

880 

Arbitration Act.... 
Compromiso between part¬ 
ies to the dispute. . . 

260 



20 

2,562 

596 

531 

1,868 

894 

2,887 

1,169 

1,210 

1,340 

2,344 

Substitution of other work¬ 




108 

56 

29 

23 

78 

ers . 

98 

10 

— 

Otherwise. 

3,917 

13,636 

8,695 

3,574 

2,494 

6,354 

4,852 

3,616 

Totals. 

7,162 

14,815 

9,905 

6,264 

4,476 

9,258 

7,151 

6,467 
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AGREEMENTS, RECOMMENDATIONS AND AWARDS, 1904-1930 


Year ending 

31 March 

Industrial 
agreements filed 

Recommendations of 
councils of conciliation 

Awards of the 
court of arbitration 

1904 

19 

13 

25 

1905 

15 

10 

26 

1906 

5 

7 

52 

1907 

4 

12 

59 

1908 

10 

15 

98 

1909 

12 

9 

88 

1910 

14 

102 

89 

1911 

17 

87 

74 

1912 

25 

119 

80 

1913 

32 

118 

94 

1914 

42 

166 

93 

1915 

34 

93 

71 

1916 

21 

134 

102 

1917 

I 63 

159 

168 

1918 

45 

123 

114 

1919 

37 

137 

130 

1920 

51 

168 

131 

1921 

31 

250 

220 

1922 

16 

142 

160 

1923 

19 

146 

131 

1924 

18 

118 

91 

1925 

22 

153 

1.35 

1926 

21 

IIS 

109 

1927 

20 

1.34 

126 

1928 

15 

90 

69 

1929 

20 

66 

55 

1930 

14 

i 

50 

61 


DISPUTES REFERRED TO AND DISPOSED OF BY COUNCILS OF 
CONCILIATION, 1920-1930 


Year 

Total 

Industrial agreements 
arrived at 

Recommenda¬ 
tions fully 
accepted and 
forwarded to 
the court to be 
made into 
awards 

Where recom¬ 
mendations 
were substan> 
tially accepted 
or agreements 
reached and 
referred to 
court to make 
awards 

Where only 
minor recom¬ 
mendation or 
no recommen¬ 
dation was 
made 

Througli 

commis¬ 

sioners 

Through 

councils 

1920 

184 

9 

7 

109 

46 

13 

1921 

258 

6 

2 

166 

62 

22 

1922 

147 

4 

1 

45 

62 

35 

1923 

157 

7 

4 

40 

73 

33 

1924 

130 

11 

1 

64 

44 

10 

1925 

171 

17 

1 

84 

43 

26 

1926 

133 

8 

7 

69 

38 

11 

1927 

142 

8 

— 

70 

55 

9 

1928 

91 

5 

1 1 

56 

23 

9 

1929 

85 

8 

2 

37 

29 

9 

1930 

70 

13 

1 

28 

22 

6 


‘ Recommendation fully accepted and Hied as such. 
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After a few years, however, the attitude of both parties changed, 
the workers becoming dissatisfied, while the employers dropped 
their intransigent attitude of earlier years and showed themselves, 
if not strongly in favour of the measure in theory, certainly inclined 
to support it in practice. The probable reason for this change of 
attitude was that in the earlier years the general industrial 
prosperity and steadily rising price level enabled the Court to allow 
practically all the claims made by the workers, while from 1903 
onwards it was not possible for the Court to award such general 
advances as during the earlier years. 

The most recent expressions of opinion on the part of employers 
and workers would seem, however, to show both sides decidedly in 
favour of the arbitration system as a whole, although inclined 
to oppose certain specific features of the system. At a conference 
convoked by the Government in March 1928 the Employers’ 
Federation gave as its opinion that the Court had diminished 
industrial conflict and had broken down the old hostility of 
employers to trade unions and produced a friendly atmosphere of 
collective bargaining ”. While definitely in favour of the retention 
of the Court of Arbitration, the Employers’ Federation nevertheless 
complained of the one-sided operation of the Act, inasmuch as its 
machinery can be set in motion by any registered union of workers 
against any employer or group of employers, but a registered union 
of employers can file a citation only if there exists a registered union 
of workers. From the emjjloyers’ point of view, reference to the 
court thus appeared as “ not compulsory but optional — the option 
being entirely that of the workers ” ; and the view was put forward 
that the compulsory element should be abolished and the system 
made wholly optional. 

The workers at this conference were in agreement with the 
employers in so far as the retention of arbitration was concerned, 
but they definitely opposed making reference to the Court an 
optional proceeding. Their chief allegation against the Court was 
that it had not given them justice in certain specific decisions and in 
particular had attempted to maintain the standard of living 
obtaining in 1914. 


§ 4. — Summary 

The system of conciliation and arbitration in force in New 
Zealand is of particular interest inasmuch as it represents a 
thoroughgoing attempt, continued over a long period of years, 
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to deal effectively with the problem of industrial relations. Modifi¬ 
cations have been made at frequent intervals and the methods now 
in operation are the outcome of persistent experiment. 

The essential features of the system are the measures taken to 
encourage the organisation of both employers and workers, the 
principle of the common rule for the whole of an industry in a 
particular industrial district, the recourse to conciliation prior to 
arbitration proceedings, and the wide scope and compulsory nature 
of the awards made when disputes are carried to the Court of 
Arbitration. Experience has led to the adoption of a system of 
conciliation which, on the whole, would appear to work well — the 
setting up of ad hoc councils composed of practical men from either 
side who are working or have worked in the industry in which the 
dispute has occurred, presided over by an official conciliation 
officer. And although neither employers nor workers express 
themselves as whole-heartedly in favour of the Court of Arbi¬ 
tration, both would oppose its abolition. 

In sum, the system in force in New Zealand, while far from being 
the panacea it was once thought and while subject to a running 
fire of criticism from both sides, may be considered as having 
achieved a considerable measure of success. But, it need hardly be 
added, in drawing conclusions from New Zealand experience and 
applying them to other lands, the peculiar conditions of an island 
dominion remote from other countries, having a sparse and homo¬ 
geneous i)opulation, chiefly engaged in agriculture and pastoral 
pursuits, must continually be borne in mind. 


SUPPLEMENTARY NOTE 

New Zealand, like nearly every other country in the world, 
is at present in the grip of the general economic depression. For 
motives of economy, the Government has been obliged to adopt 
drastic measures affecting not only civil servants and pensioners 
but the working class as a whole. The Finance Act (No. 1,1931)^ 
provides for an all-round reduction of 10 per cent, on the salaries 
of civil servants. It also empowers the Court of Arbitration 
to alter, by means of general orders, the provisions concerning 
wages laid down by arbitration awards and industrial agreements. 
The Court of Arbitration may act upon this authorisation at 


Legislative Series, 1931, N. Z. 2. 
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any time up to the end of 1932 and at intervals of not less than 
six months. 

In practice, this provision makes an important breach in the 
legislation governing conciliation and arbitration, the effect of 
which is to bring about wage reductions. 

During the budget debate in October 1931, the Minister of 
Finance declared that many of the provisions and restrictions 
imposed by arbitration awards must be looked upon as serious 
handicaps to the labour market, and that the present economic 
situation demanded greater elasticity. He considered that the 
existing legislation on conciliation and arbitration should be 
amended along the lines suggested at the Industrial Conference 
of 1928. The employers' proposals, which the Minister appears 
to have had in mind, aimed substantially at abolishing compulsory 
arbitration and providing that conciliation procedure alone should 
remain compulsory. 

The expected amendment of conciliation and arbitration 
legislation in New Zealand was effected by the Act of 27 April 
1932 The new measure abolishes almost completely the com¬ 
pulsory element in arbitration and lays greater stress on conciliation 
procedure. It repeals the fimdamental provision of the basic 
Act of 1925, which stipulated that in the event of the breakdown 
of conciliation the dispute was to be compulsorily submitted to 
the Court of Arbitration, and introduces in its place an entirely 
different procedure allowing reference to the Court of Arbitration 
only on the unanimous or majority decision of the council of 
conciliation. 

If the council of conciliation is able to arrive at an agreement, 
the terms thereof are at once submitted to the Clerk of Awards 
and filed as an agreement ; but at any time within one month 
any party bound by the agreement may apply to the Court of 
Arbitration for total or partial exemption, and the Court, in its 
discretion, may grant or refuse such exemption. 

If the council of conciliation does not succeed in reaching an 
agreement, the dispute may go on to the Court only if the following 
conditions are complied with : 

1. in case of a dispute confined to one district : 

(a) where there are four assessors on each side, at least 
three of the assessors on each side must vote in favour 
of a proposal to refer the dispute to the Court; 


1 Ibid., 1932, N. Z. 1. 
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(b) where there are less than four assessors on each side, 
all the assessors must vote to refer the dispute to the 
Court. 

2. In the case of a dispute extending over two or more 
districts : 

(a) where there are six or seven assessors on each side, 
five assessors on each side must vote to refer the 
dispute to the Coiu*t. 

(b) where there are less than six assessors on each side, 
all the assessors must vote to refer the dispute to the 
Court. 

If these conditions are not fulfilled, the council of conciliation 
may decide by a majority vote to adjourn the proceedings for a 
period of fourteen days, after which the procedure is the same 
as at the original sitting. If no agreement is arrived at after the 
adjournment and the necessary majority to refer the dispute to 
the Court is not obtained, the Clerk of Awards is notified 
accordingly, and on the expiration of one month from the date 
of such notification every award or industrial agreement theretofore 
binding upon the parties until the conclusion of a new agreement 
or the issue of a new award is deemed to be cancelled. 

Any cases before the Court of Arbitration when the Act comes 
into force must be referred back to the conciliation council to be 
dealt with in accordance with the new procedure. 

Notwithstanding any provision in an agreement or award 
current when the Act comes into operation, either of the parties 
may make application for its review provided that the award 
has been in force for not less than six months and has at the time 
of the application an unexpired term of not less than three months. 
If the procedure does not lead to the conclusion of a new agreement 
or the issue of an award, the existing agreements and awards are 
deemed to be cancelled. 

A further provision lays down that the Court of Arbitration 
shall provide in awards and agreements for the setting up by the 
parties of industrial committees to promote peaceful industrial 
relations in general, and in particular the harmonious working 
of awards and agreements. Such committees are not, however, 
to deal with disputes arising out of wages or hours of work. 



NEW ZEALAND 


653 


BIBLIOGRAPHY 

Official 

New Zealand Department of Labour. Annual Reports. Wellington, 
Government Printer. 

Awards and Agreements^ New Zealand Court of Arbitration. Wellington, Govern¬ 
ment Printer. 

New Zealand Official Yearbook. 

Report of Proceedings of the National Industrial Conference, 1928. 

Non-Official 

Broadhead. State Regulation ot Labour and Labour Disputes in New Zealand, 

Bryce, Lord. Modern Democracies. London, 1921. 

Cocker, W. H. “ Industrial Arbitration in New Zealand. ” Economic Record, 
Nov. 1928. 

CoNDLiFFE, J. B. Experiments in State Control in Now Zealand. ” Interna¬ 
tional Labour Review, Vol. IX, No. 3, March 1924. 

Findlay, Sir John. “ Industrial Peace in New Zealand. ” International Labour 
Review, Vol. IV, No. 1, Oct. 1921. 

National Industrial Conference Board. Conciliation and Arbitration in 
New Zealand. Report No. 23, Boston, 1919. 

Rankin, M. T. Arbitration and Conciliation in Australa>sia. London, 1916. 

Reeves, William Pember. State Experiments in Australia and New Zealand. 
London, 1902. 

Rowley, F. W. I. S, O. The Industrial Situation in New Zealand. Wellington, 
1931. 

Sells, D. M. The Development of State Wage Regulation in Australia and 
Now Zealand.” International Labour Review, Vol. X, Noa. 4, 5 and 6, October- 
December 1924. 

Stewart and Le Rossignol. State Socialism in New Zealand. 



INDIA 


§ 1. — Economic Background and Development 

India proper is an area of 1,805,000 square miles with a 
population which, in 1921, numbered approximately 319 millions. 
British India (as distinguished from the Indian States) comprises 
61 per cent, of the area and 78 per cent, of the population. In 
1927-1928 the annual emigration under the Indian Emigration 
Act was 222,169. 

India is essentially an agricultural land. The proportion of 
the population dependent upon organised industries is only about 
,4 per cent, as compared with over 70 per cent, supported by 
agriculture. Industry as a whole supports some 10 per cent, of 
the population, but these are for the most part occupied in unorga¬ 
nised industries connected with the supply of ♦ personal and 
household necessaries and simple implements of work. 

The workpeople engaged in industry, moreover, differ widely 
from the industrial population to be found in other manufacturing 
countries. They have been aptly described as ‘‘ agriculturalists 
first and agriculturalists last To a great extent, they come to 
the towns, usually without their families, and work in the factories 
until they have funds enough to return to their villages. A large 
proportion of the industrial population is consequently a shifting 
and altogether uncertain quantity. It would seem, however, that 
a permanent factory population may grow up in the great 
industrial centres of India.... Men come and go in remarkably 
large numbers, but especially in the case of highly skilled men 
there is a tendency to remain in work for long periods, in some cases 
for life, with very few breaks 

In many other ways Indian workers differ greatly from the 
factory workers of western countries. They are for the most part 
illiterate, only 5 per cent, on an average being able to read and 
write their own vernacular. Many and wide differences of race, 
religion, language, caste and custom are to be found even in the 

^ R. N. Gilchrist : Wages and Profit Sharingy p. 249. University of Calcutta, 
1924. 
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same factory, and still more so when the working population is 
regarded as a whole. 

On the other hand, in two respects Indian workers are in a 
stronger position than workers in other countries. For one thing, 
they are not forced to rely entirely on industrial employment, but 
can, at a pinch, return to their families on the land and there find 
subsistence of a sort. For another, the power of cohesion made 
possible by the caste system proves on occasions an extraordinarily 
strong factor in holding the workers together. 

The organisation of employers in India is fairly well advanced, 
but more especially for general commercial purposes than for the 
purpose of dealing with trade unions and with labour questions 
generally. The organisation of workers is still in its initial stages 
and no definite information exists as to membership. The delegates 
of the British Trade Union Congress who visited India in 1927 
estimated the membership of Indian trade unions at 200,000. 
A number of attempts to co-ordinate trade unionism have been 
made, but, except among railway and post office workers, have not 
yet met with great success. The All-India Trade Union Congress, 
founded in 1920, has not so far secured the support of more than a 
very modest number of unions. At the 1929 meeting of the Congress 
the control of the executive passed into the hands of Communist 
leaders, whereupon the more moderate unions seceded and formed 
the All-India Trade Union Federation. Speaking generally, the 
whole situation among workers in India is in a state of flux, out of 
which stable unions may be expected to crystallise in course of 
time 

The need for conciliation and arbitration machinery was first 
felt with any intensity during the years immediately following 
the world war. In response to this need committees were set up 
during 1921 both in Bengal and in Bombay to consider what 
measures should be taken to cope with the general unrest manifest 
throughout organised industry in India. 

During the last six months of 1920 and the first quarter of 
1921 there were in all 137 strikes in Bengal. It is estimated that 
over 240,000 employees were involved and that the aggregate 
duration of working days lost exceeded two and a half million. 
Previous to 1920 there had been a certain amount of industrial 
unrest in Bengal as in other parts of India, but strikes had not been 
resorted to on anything like such a large scale. 


^ Cf. Freedom of AssocieUion, Vol. V, pp. 329 et seq. 
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At a meeting of the Bengal Legislative Council held on 4 March 
1921 a resolution was unanimously adopted recommending that 
a Committee be formed to enquire into the cause of recent strikes 
in Bengal and to advise what remedial measures should be taken. 
The conclusions reached by this Committee were set out in the 
Report of the Committee on Industrial Unrest in Bengal, 1921. On 
29 August of the same year a resolution embodying the findings 
of this Committee was issued by the Government of Bengal. 

This Committee found that the industrial unrest prevailing 
was attributable to general rather than specific causes and reached 
the conclusion that '' many of the strikes which have occurred 
during the last nine months could have been prevented or could 
have been settled more speedily if a more cordial spirit of co-opera- 
tion had prevailed and if some machinery had existed for bringing 
parties together immediately the difference occurred and before it 
had time to develop into a serious dispute 

The proposals put forward by the Committee were, first of 
all, that works committees containing representatives of both 
employers and employed should be set up in appropriate industrial 
establishments; the objects, constitution, etc., of these committees 
to be similar to those proposed by the Whitley Committee in 
Great Britain. It was not suggested that such committees should 
be created simultaneously in all industrial concerns in Bengal, such 
a step being held to be neither possible nor desirable ; but the 
Committee considered that the experiment should first be tried in a 
number of selected establishments. Further development along 
the lines of district and national councils might be accomplished 
later if experience showed the need for such expansion and 
co-ordination. 

In addition, the Committee was in favour of the setting up of 
voluntary conciliation boards to which disputes occurring in public 
utility undertakings should be referred. A possible future extension 
of the functions of such boards so as to include disputes occurring 
in private enterprises was anticipated. 

The Committee held that the machinery requisite for the 
formation of conciliation boards of the type suggested must be 
such that it could be brought into operation without necessitating 
the direct intervention of the Government. With this end in view 
it was suggested that a panel should be formed consisting of about 
20 members, including a due proportion of all classes of the 
community, both European and Indian, and among their number 
representatives of both capital and labour. With the appointment 
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of this panel the Government’s functions should cease and even 
in the choice of the members of the panel it should as far as possible 
secure the assent of both parties. 

As a result of the Committee’s report, the resolution already 
referred to was issued by the Bengal Government making provision 
for such a panel of conciliators. This panel, however, was never 
used. The proposal for the establishment of works committees 
was adopted by some few industrial enterprises, but in July 1924 
only one such committee was known to be in existence in Bengal 
which could be said to have attained any considerable measure 
of success. 

In Bombay, as in Bengal, the period following the termination 
of the world war was marked by extraordinary industrial unrest. 
The Government of Bombay at the opening of the Legislative 
Council on 18 February 1920, referring to the general strike then in 
progress in the Bombay textile industry, stated that' ‘ it would appear 
that in view of present and past experience in similar disputes it is 
necessary for the Government to provide some machinery which 
has for its object, by investigation of the causes of industrial 
disputes such as this, the prevention of interruption of work 
which has so disastrous an effect on the welfare of the city and of 
the community, or which will at any rate bring such disputes to an 
early conclusion ”. 

On 30 July 1921 the Bombay Legislative Council passed a reso¬ 
lution recommending the Governor in Council to appoint a Com¬ 
mittee to consider and report on the practicability or otherwise 
of creating machinery for the prevention and early settlement 
of labour disputes ”. As a result a Committee was appointed 
in November 1921. This Committee issued a report in April 
1922 and a Bill providing for enquiry into and settlement of trade 
disputes was published in the Bombay Government Gazette of 
30 May 1924. This Bill, however, was shelved at the request 
of the Central Indian Government, which was considering an 
All-India Bill for the investigation and settlement of labour 
disputes. 

The system of conciliation and arbitration proposed in the 
Bombay Bill provided for enquiry into and settlement of trade 
disputes based on the two principles of preliminary enquiry and 
non-compulsory conciliation and arbitration. It provided for a 
court of enquiry to consist of a chairman and such number of 
members as the Governor in Council saw fit to appoint. Where 
the Governor was satisfied that a trade dispute existed or was to 
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be apprehended he might refer any matters relevant to this dispute 
to such a court, which should thereupon enquire into the causes 
and circumstances of the dispute in question and submit a report 
to the Governor. The Governor in Council could publish, as he 
saw fit, any information obtained or conclusions arrived at by the 
court. In addition, where a trade dispute existed or was appre¬ 
hended the Governor in Council might take such steps as seemed 
expedient for enabling the parties to the dispute to meet together 
with a view to its amicable settlement. If both parties consented, he 
might furthermore refer any disputes for settlement to the arbitra¬ 
tion of one or more persons appointed by him, or to a board of 
arbitration with representatives of both employers and workpeople, 
together with an independent chairman ; such persons to be drawn 
from panels previously constituted. 

The Trade Disputes Act, finally adopted in 1929, is along lines 
substantially similar to those laid down in the Bombay Bill. 


§ 2. — The System in Force 

The Trade Disputes Act of 1929^ set up for the first time a 
system of conciliation and arbitration for the whole of British 
India. It is essentially an experimental measure and remains in 
force for a period of five years only. It provides that on the initiative 
of the local government, or, in certain cases, the Governor-General 
in Council, or on the application of both parties to a dispute, a 
court of enquiry or a board of conciliation may be set up. A court 
of enquiry consists of one or more independent persons appointed 
by the local government or the Governor-General in Council, as the 
case may be. A board of conciliation may consist of an independent 
person, or of an independent person acting as chairman, together 
with two or four other persons who may be independent or may be 
representative, in equal numbers, of the parties at issue. The duty 
of a board of conciliation is to endeavour to bring about a settlement 
of the trade dispute on account of which it is appointed, and for 
this purpose it is given the power of enforcing the attendance of 
any person and examining him on oath, of compelling the produc¬ 
tion of documents and of material objects, and of issuing commis¬ 
sions for the examination of witnesses. Subject to such conditions 
and restrictions as may be prescribed by the local government or 
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the Governor-General in Council, any party to a dispute under 
enquiry or investigation by a court or board shall be entitled to be 
represented by a legal practitioner. 

The report, or reports, of a court of enquiry or board of concilia¬ 
tion are to be published by the authority appointing the court or 
board, with necessary safeguards as to confidential matters. It 
is laid down that the recommendation of a board of conciliation 
shall “ state in plain language what in the opinion of the board 
ought and oiight not to be done by the respective parties con¬ 
cerned 

The second portion of the Act deals with strikes and lock-outs 
in public utility services and with illegal strikes and lock-outs. 
It provides that any person employed in a public utility service 
who goes on strike in breach of contract without having given, 
within one month before so striking, not less than fourteen days* 
previous notice in writing of the intention to strike — or, having 
given such notice, goes on strike before the period has elapsed — 
is punishable with imprisonment, which may extend to one month, 
or with a fine, which may extend to 50 rupees, or with both. A 
similar provision is made as regards lock-outs, with penalties of one 
month’s imprisonment, or a fine of 1,000 rupees, or both. A public 
utility service is defined as meaning any railway service which 
the Governor-General in Council declares to be a public utility 
service for the purposes of this Act, any postal, telegraph or tele¬ 
phone service, any industry, business or undertaking which supplies 
light or water to the public, or any system of public conservancy or 
sanitation. 

The provision concerning illegal strikes and lock-outs gives the 
following definition as to what constitutes an illegal strike or 
lock-out, namely : one which (a) has any object other than the 
furtherance of a trade dispute within the trade or industry in 
which the strikers or employers locking out are engaged ; and (b) 
is designed or calculated to inflict severe, general and prolonged 
hardship on the community and thereby to compel the Government 
to take or abstain from taking any particular course of action. The 
penalty here is imprisonment, which may extend to three months, 
or a fine, which may extend to 200 rupees, or both. Protection is 
provided for in the case of persons refusing to take part in an illegal 
strike or lock-out, and arrangements for reinstatement in their 
trade union or for compensation are made ^ 


^ Cf. JPreedom of AssoeuUion, Vol. V : India. Cf. also Vol. 11 : Great Britain, 
Trade Disputes and Trade Unions Act, 1927, Section I. 
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§3. — Results and Opinions 


The following table shows the number of strikes and lock-outs in 
British India during the period 1921-1931, together with the number 
of workpeople involved and the number of worldng days lost : 


Year 

Number of strikes 
and lock-outs 

Number of workpeople 
involved 

Number of days lost 

1921 

394 

611,000 

6,628,207 

1922 

284 

435,434 

3,972,727 

1923 

211 

288,171 

4,821,028 

1924 

133 

312,462 

8,730,918 

1925 

134 

270,423 

12,578,129 

1926 

128 

186,811 

1,097,478 

1927 

129 

131,655 

2,019,970 

1928 

203 

506,851 

31,647,404 

1929 

141 

532,016 

12,165,691 

1930 

148 

196,301 

2,261,731 

1931 

166 

203,008 

2,408,123 


Of the stoppages of work that took place from 1921 to 1928, over 
50 per cent, concerned questions of pay and bonus, some 20 per 
cent, questions of personnel — demands for dismissal and demands 
for reinstatement of workers — and some 20 per cent. ‘ ‘ other causes * ’. 
In about 15 per cent, of the cases the workers were successful in 
enforcing their claims and in rather more than 15 per cent, were 
partially successful. In over 60 per cent, of the cases the stoppage 
of work was a complete failure from the workers' point of view. 

The Trade Disputes Act, 1929, has not yet been in force for a 
sufficient period of time to permit of a judgment as to its general 
efficacy. Previous to the adoption of this measure the Government of 
India obtained opinions from both employers' and workers' organisa¬ 
tions on the draft Bill. Most of the employers’associations declared 
in favour of the broad principles of the measure while at the same 
time criticising certain details. There was, however, a certain amount 
of opposition to any legislation on the question, as, for instance, 
that coming from the Ahmedabad Millowners' Association and the 
Associated Chambei’s of Commerce of India and Ceylon, which were 
not in favour of the Bill owing to the lack of organisation of labour 

The difficulties arising from the lack of organisation were referred 
to again by employers in a note issued by the Bengal National 
Chamber of Commerce to the Royal Commission of Labour which 
carried on investigations in India during 1929-1930. The Chamber 
pointed out that strikes have become a regular feature of the 
industrial life of the country, a disturbing element in these strikes 
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being that they frequently start before any definite grievance has 
been put forward or any serious effort made to find a solution by 
negotiation. This is attributed to the absence of well-organised 
trade unions. The Chamber of Commerce states that it is impossible 
to overrate the importance of having unions of labourers for all 
industries, thus making it possible for employers to understand 
the grievances of their employees and to deal with organised and 
intelligent unions rather than with a body of disaffected individuals. 

So far as can be judged, the workers' organisations on the 
whole were not opposed to the first part of the Trade Disputes Act ; 
but while agreeing with the provision for courts of enquiry and 
boards of conciliation, they were strongly antagonistic to the 
provisions dealing with stoppages of work in public utilities and 
with the provisions relating to illegal strikes. 

The fact that the Trade Disi^utes Act is an experimental 
measure remaining in force for five years only should make possible 
the creation of an effective system of conciliation and arbitration 
as a result of the experience to be gained during the next few years. 


§ 4. — Summary 

Industrial unrest on a large scale is a comparatively recent 
phenomenon in India and is attended by many special features, of 
which the immature organisation of trade unions is one of the 
chief. The system of conciliation and arbitration is at present in 
process of evolution, the Trade Disputes Act of 1929 being essen¬ 
tially a tentative measure. This Act makes provision for enquiry 
and non-compulsory conciliation, requires notice to be given of any 
strike or lock out in public utility services and forbids stoppages of 
work directed against the community. On the whole the machinery 
of enquiry and conciliation provided would appear to be acceptable 
to both employers and workers, but it is too early as yet to judge 
of its efficacy. The provisions relating to stoppages of work in 
public utilities, and still more the prohibition of strikes and look-outs 
against the community, are opposed by the trade unions. 
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CHINA 


§ 1. — Introduction 

Social legislation in China dates back only to the foundation 
of the Chinese Republic, and legislation on conciliation and 
arbitration is one of its most recent offshoots. The need for 
machinery of this kind did not become urgent until after the 
Revolution of 1926, when the movement in favour of strikes grew 
to unaccustomed proportions in the chief industrial centres of the 
country : Shanghai, Wuhan (Hankow), Canton and Nanking 
On 16 August 1926 the Nationalist Government in Canton issued 
the first regulations on the settlement of labour disputes, which 
were concerned with the establishment of an arbitration board and 
with the procedure to be adopted. These regulations provided 
that when employers and workers were unable to settle a dispute 
concerning conditions of employment, either party might request 
the Department of Agriculture, Industry and Labour to set up 
an arbitration board consisting of a Government representative 
and two representatives of each party to the dispute, for the 
purpose of investigating the economic situation of the employers 
and workers concerned, discovering the causes of the dispute and 
proposing ways of settlement. On the basis of its findings the 
board had to deliver an arbitration award, from which an appeal 
lay with the Government, if either party considered the decision 
to be against its interests. 

These provisions were to have been applied to all the provinces, 
but remained a dead letter on account of the disturbances caused 
by the Revolution. 

During the period that followed, regulations concerning the 
settlement of disputes were, as a result of the political troubles, 
for the most part issued locally, as circumstances demanded, by 
municipal or provincial authorities. Thus, in January 1927, the 
Kwantung Provincial Government issued provisional regulations 


^ Of. Freedom of AsaodaUon, Vol. Y, pp. 363 et seq. 
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respecting the settlement of disputes between shopkeepers and 
their employees, which were renewed in June of the same year, 
and the Central Political Council of Canton, on 25 March 1927, 
also established machinery for the settlement of such disputes. 
But these provisions were merely intended to be transitional and 
were not therefore of great importance. 

Of more importance were the attempts to establish conciliation 
and arbitration machinery in the industrial districts of Wuhan 
and Shanghai. 

In Wuhan, which includes the three towns of Hankow, Wuchang 
and Hanjang, a provisional board for the settlement of disputes 
between employers and workers was set up in December 1926. 
At the same time the Political Council issued an Order entrusting 
the board, which was composed exclusively of representatives of 
the parties, with the settlement of all disputes between employers 
and workers in the Province (Hupeh). According to this Order, 
if the parties failed to agree, the board, on request, called a meeting 
of all its members and after a thorough investigation and discussion 
of the question at issue delivered an award that was binding on 
both parties. 

More detailed rules were laid down in the Provisional Arbitration 
Order promulgated by the Wuhan Local Government in 1928, 
which instructed the Social Department on request to convene an 
arbitration board in case of a dispute between employers and 
workers or trade unions. The board was to be composed of seven 
persons : a representative of the Social Department, two represen¬ 
tatives of each of the parties (who might be designated by the 
Social Department if the parties failed to appoint representatives) 
and two impartial members chosen by the others. The chair was 
taken by the representative of the Department. 

The Order regulates in detail the procedure for the investigation 
of the dispute and the issue of the arbitration award. An appeal 
from the board’s decision lay with the local Government. In this 
case the Government had to appoint a second board, under the 
chairmanship of a representative of the Wuhan administration 
instead of a representative of the Social Department. The decision 
of this board was final and binding on the parties. The award 
had to be put into effect within three days. 

The immediate precursors of the Order of the National Govern¬ 
ment on the settlement of labour disputes, in force to-day, were 
the regulations on conciliation and arbitration issued by the local 
Government of Shanghai in 1927. They covered all undertakings, 
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both in the Chinese and in the international quarters of the town. 
In this case also the settlement of disputes was entrusted to a 
board consisting of thirteen (or, according to the amended regula¬ 
tions, eleven) members. Of these, five represented the employers 
concerned, five the workers’ unions, and three the Government; 
one of the Government representatives had to be appointed by the 
district Kuomintang ^ and one had to be the chairman. The board 
was convened by the local authorities at the request of either party, 
for the purpose of questioning the parties, investigating the 
question at issue and delivering its award. 

Should the parties fail to accept the board’s award, they might 
appeal to the local Government. The negotiations were then 
renewed at the instance of the authorities and according to their 
directions, and the initial decision was either confirmed or modified. 
The second award was binding on the parties and was enforced 
according to the instructions of the Government. No penalties 
were imposed, however, for contravention of the arbitration 
decision. 

Similar regulations were issued in some of the other provinces, 
so that towards the end of 1927 provisions for the settlement of 
disputes existed in the most important industrial districts. 
Although these had been enacted locally, they were all based on 
the same general principles and provided for the establishment of 
a joint arbitration board under the chairmanship of a Government 
representative, which, at the request of the employers or workers 
concerned in the dispute, could deliver an arbitration award. An 
appeal from this award lay with the public authorities, but the 
final decision pronounced was binding on the parties. The political 
authorities were responsible for enforcing the observance of the 
award, but they apparently did not possess judicial means of 
compulsion. 

These developments enabled the Nationalist Government at 
the beginning of 1928 to consider the question of co-ordinating the 
different provisions in force with a better prospect of success than 
in 1926, and to create conciliation and arbitration machinery for 
the whole of the country. On 9 June 1928 a first Act was promul¬ 
gated which was to remain in force for a year but might be 
prolonged by Order. This Act was amended on some important 
points and re-enacted on 17 March 1930 It forms the basis of 


' I.e. the Nationalist Party. 

^ LegiaUUive SeHea, 1928, Chin. 1. 
® Legislative Seriesy 1930, Chin. 1. 
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the existing conciliation and arbitration machinery in China and 
replaces all previous local or general provisions. Provincial 
Governments and municipalities not subject to the provincial 
authorities are empowered to issue regulations for the application 
of the Act, subject to the approval of the Central Government. 


§ 2. — Tlio System in Force 

General Principles 

The Act concerning the settlement of labour disputes applies to 
disputes between employers’ and workers’ organisations or groups 
consisting of fifteen or more workers. The disputes may arise out 
of the alteration or the application of contracts of employment, 
the term “ alteration ” obviously also including the conclusion of 
fresh contracts of employment. It may further be concluded from 
the text that the term “ contract of employment ” includes both 
individual and collective agreements. 

An important characteristic of the Act is that it establishes 
separate procedures for conciliation and for arbitration and pro¬ 
vides for the creation of two bodies : the conciliation board and the 
arbitration board. 

The present Act does not establish compulsory mediation, in 
the sense that there is no compulsion to resort to conciliation or 
arbitration and that the arbitral decision is not binding. This 
constitutes the most important difference between the present 
and the previous Act. Conciliation proceedings may still be 
initiated by the authorities, but previous to 1930, if conciliation 
failed, it was compulsory to refer to the arbitration board any 
disputes in undertakings manufacturing munitions and armaments 
directly under the control of the military authorities, public utility 
undertakings for the supply of water, electricity and gas, and postal, 
telegraph, telephone, railway, tramway, shipping and motor 
transport public utility undertakings. Again, even in the case of 
disputes arising in ordinary undertakings, the administrative 
authorities could order arbitration ex ofllcio in cases where the 
dispute was sufficiently serious and had lasted more than a month. 
Under the present Act disputes may be referred to the arbitration 
board only at the request of one of the parties. 

Further, like the different regulations previously enacted, 
section 7 of the 1928 Act made the award of the arbitration board 
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binding upon the parties. Section 6 of the new Act, on the 
contrary, merely stipulates that the award has the force of a 
contract between the parties, unless either of them lodges an 
objection within five days of receiving notification of the award. 

The Conciliation and Abbitbation Authobities 
The Conciliation Authority 

The settlement of disputes is undertaken by the conciliation 
boards, which are composed of five or seven members. Two of 
these are appointed by each party and one or three are represen¬ 
tatives of the administrative authority. If the dispute is confined 
to a municipality, the administrative authority is the municipality 
and if it affects an entire district, the district authority. 

The competent authority in disputes extending over several 
districts within a province is the provincial Government, and, in 
those extending beyond a single province, the Ministry of Industry, 
Commerce and Labour. 

When the administrative authority convenes a conciliation 
board, the parties must appoint their representatives within three 
days of the receipt of the official notification. If they fail to do 
so, the administrative authority may appoint the representatives 
ex officio. 

The Government representative acts as chairman. The board 
is convened as soon as the members of the board have been appoin¬ 
ted. If they fail to attend after having been convened, no further 
steps are taken and the attempt at conciliation is deemed to have 
failed. 

The Arbitration Authority 

The body responsible for arbitration is the arbitration board. 
It is composed of five members, one of whom represents the 
provincial, district or municipal authority, one the Kuomintang 
of the province, district or municipality and one the local law 
court, while the remaining two are a workers’ representative and 
an employers’ representative who are not directly concerned in 
the dispute. 

The last two representatives are appointed by the administrative 
authority from lists drawn up each year at the request of the 
authorities by the employers’ and workers’ organisations within 
their areas. The lists must contain from fifteen to thirty names, 
be approved by the authorities and forwarded to the MMstry of 
Industry, Commerce and Labour. 
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As in the case of the conciliation boards, if the dispute extends 
beyond the boundaries of a single province, the Government 
representatives are appointed by the Ministry, the representatives 
of the Kuomintang by the central committee of the Party and the 
employers’ and workers’ representatives from lists of names 
supplied by the provinces or municipalities affected by the dispute. 

The Act states explicitly that the members of the conciliation 
committee may hot form part of the arbitration committee for 
one and the same dispute. 

The arbitration committee is called in by the interested 
administrative authority. The representative of this authority is 
the chairman of the committee. 

Conciliation and Arbitration Procedure 
Conciliation Procedure 

As already mentioned, conciliation proceedings may be initiated 
at the request of the parties or by the administrative authority. 
If conciliation is ordered ex officio by the administrative authority, 
such authority must inform the parties of the grounds thereof 
in writing. Proceedings may also be initiated at the request of 
only one of the parties, which must apply in writing to the admi¬ 
nistrative authority for this purpose and give the name and address 
of the parties, the number of workers involved in the dispute and 
the essential points at issue. 

Upon receipt of the application the administrative authority 
convenes the conciliation board, which must begin to investigate 
the case not more than two days after being convened. The Act 
prescribes that its investigations must bear upon the subject of the 
dispute, the written statements submitted by the parties and other 
documents, the position of the parties to the dispute and all other 
facts needing examination. 

The duration of the investigations is not to exceed seven days, 
except on special grounds. If necessary the board may make 
further enquiries, invite witnesses or other persons concerned in 
the dispute to furnish information in writing or orally, or make 
investigations on its own account in the undertakings involved in 
the dispute. The witnesses are required to appear and make true 
statements under penalty of a fine not exceeding 100 dollars. 
The board may not divulge any secrets which it may learn during 
an enquiry in the undertakings ^concerned, under penalty of the 
same fine. The owners of undertakings on their part are liable to 
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a fine if they refuse to furnish information or if they give untruthful 
replies. 

If it appears likely that agreement will be reached on the basis 
of a conciliation proposal, the board, on the conclusion of the 
investigations and enquiries, must make such a proposal within 
two days, except in special circumstances or where the parties 
are of opinion that the time limit should be extended. This 
decision must be stated in witing and, if accepted by the parties, 
is signed by them and has the force of a contract or, if one of the 
parties is a trade union, a collective agreement. 

Contrary to the previous legislation, the present Act provides no 
penalties for a contravention of the decision of a conciliation board. 

The conciliation board must inform the administrative authority 
in writing of the result of the negotiations. There seems to be no 
doubt that the parties may at any time during the proceedings 
arrive at a mutual agreement, in which case the proceedings are 
terminated. 

A rbitration Procedure 

If an attempt at conciliation fails, the dispute may be submitted 
for settlement to an arbitration board at the request of one or both 
of the parties. The 1928 Act provided that disputes involving 
any of the public utility undertakings already mentioned were to 
be referred to an arbitration board if the attempt at conciliation 
had proved unsuccessful. Mention has also been made of another 
case in which the administrative authority could, under the terms 
of the earlier Act, refer a dispute to the arbitration board ex officio. 
Under the present Act recourse to arbitration may be had only 
if conciliation has failed and at the request of one or both of the 
parties. Section 6 of the earlier Act provided moreover that, at the 
formal request of both parties, disputes might also be submitted 
to arbitration before an attempt at conciliation had been made. 
This provision has been omitted in the present Act, so that it 
is no longer possible to have recourse to arbitration without a 
previous attempt at conciliation The request must be made 
in writing and indicate the name and address of the parties, the 
grounds on which the conciliation decision was rejected and the 
alterations desired in that decision. 


' This is also clear from the fact that the provision respecting the procedure 
to be adopted when direct recourse is had to arbitration (section 32 of the 1928 
Act) has likewise been omitted, even although section 29, which provides for 
the initiation of arbitration procedure when an attempt at conciliation has failed, 
has not been modified. 
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The rules of procedure of the arbitration boards are the same 
as those of the conciliation boards, and the reader is therefore 
referred to the account given previously ^ 

The decisions of the arbitration board are adopted by a majority 
of the whole of the board. The board has to draw up a statement 
of its decisions in writing within two days and communicate it to 
the parties concerned and to the competent authority for the 
purpose of registration. 

It has already been observed on more than one occasion that 
the board’s decisions no longer have the same force as before the 
passing of the amending Act. Section 7 of the Act of 9 June 1928 
provided as follows : 

The awards of the arbitration board shall be binding and have the 
force of law between the parties. The parties shall not attempt to 
alter them before the expiration of their legal time limit. 

In addition contraventions of the Act were punishable by fines 
or imprisonment. The Act as amended on 17 March 1930 merely 
states in section 5 that : 

The award of the arbitration board shall have the force of a contract 
between the parties, unless either of the parties makes an objection 
within five days of receiving it ; if one of the parties is a trade union, 
the award shall have the force of a collective agreement. 

Thus, in contrast to the former provisions, the present Act 
leaves it to the parties to decide whether or not they will accept 
an arbitration award. 

Restrictions on the Actions of the Parties to a Dispute 

It was only a corollary to the system of compulsory arbitration 
established by the earlier Act, for public utility undertakings to 
prohibit and punish a resort to any form of industrial strife in 
these undertakings. As this system has now been abolished, the 
provision in question has been omitted. Employers are, however, 
still prohibited from engaging in a lock-out or dismissing workers, 
and workers from engaging in a strike, during conciliation and 
arbitration proceedings. Further, the present Act, like the 
previous measure, comprises a general provision prohibiting 
workers and workers’ organisations from closing shops or factories, 
removing or damaging the goods and equipment of shops or 


1 C£. p. 667. 
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factories and compelling other workers to strike. If the parties 
are guilty of a contravention of these provisions, the administrative 
authorities or the conciliation or arbitration boards may take the 
necessary measures to put an end to such actions ; in other words, 
they are obviously empowered to take police action to enforce the 
observance of the provisions concerned. Contraventions of such 
measures, in so far as they are not offences against the ordinary 
criminal laws, are punishable by a fine not exceeding 200 dollars. 
The authorities competent to punish offences of this character 
are the ordinary law courts, which must give sentence within 
twenty days from notification of the case, unless the circumstances 
are exceptional. 


§ 3. — Summary 

The Chinese Act for the settlement of disputes has been 
promulgated too recently to make it possible to form an opinion 
on its working, especially as no statistics are available to show, 
either directly or indirectly, what is the practical value to-day of 
the conciliation and arbitration machinery set up. But if the Act 
is considered in conjimction with the Trade Union Act ^ and the 
Factories Act also promulgated by the Nationalist Government, 
it will be clear that a genuine attempt has been made to pave 
the way for the peaceful social development of the country. 

The fact that the compulsory system of 1928 and previous years 
was abandoned in 1930 may perhaps be interpreted as the outcome 
of the Government's efforts in this direction or at any rate as a 
proof of their confidence in the success of their social policy. 
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§ 1. — Economic Background and Development 

Japan is an island Empire, consisting of five principal islands, 
a number of smaller islands, the peninsula of Chosen (Korea), and 
the southern half of the island Karafuto (Sakhalin). The area 
of Japan proper is 152,357 square miles, and of the total Empire 
265,129 square miles. The 1925 census showed that the population 
of Japan proper was approximately sixty millions, and of the total 
Empire 83 millions. By 1929 the population of Japan proper 
had increased to approximately 63 millions. 

Japan is predominantly an agricultural country, but mining 
and manufacture are of great and increasing importance. At the 
end of June 1929 approximately 2,091,000 workers were employed 
in factories, slightly less than 50 per cent, being women. Some 
248,000 workers were employed in mines, about 200,000 of them 
in collieries 

The organisation of employers and workers has been proceeding 
rapidly during the last few years, but has not yet taken what may 
be looked upon as a definitive form. At the end of June 1930 
there were 650 workers’ trade imions with a total membership 
exceeding 342,000 ^ as compared with some 300 trade unions and 
rather more than 100,000 membership in 1921 

In considering the whole question of industrial relations in 
Japan it is necessary to bear in mind the fact that until compara¬ 
tively recently a feudalistic order of society prevailed. The effect 
of this has been to secure in some instances a more cordial and 
personal relationship between employers and employees than is 
ordinarily found in other industrial countries. A number of instances 
where employees have voluntarily asked for a reduction in wages 


^ C£. Rodo Jiho (Labour Gazette) Sept. 1930, supplement. 

p. 21. 

^ For details of the position of employers* and workers* orgcmisations in Japan, 
cf. Freedom of Associaiiont Vol. V, pp. 401 et scq. 
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or an increase in hours of work have been recorded. Similarly, 
after a strike an employer has been known, in numerous cases, to 
pay the strike expenses of the workers. This family spirit has 
unquestionably weakened during recent years, but nevertheless 
still exercises some influence upon the industrial situation 

The first record of a strike in Japan dates back only as far 
as 1893. For a number of years after that stoppages of work were 
infrequent and the rigorous application of the Police Act, pro¬ 
mulgated in 1900, made strikes exceedingly difficult. Such few 
stoppages of work as occurred tended to degenerate into riots, 
particularly during the period 1907-1913. The peculiar industrial 
and sociological conditions of the world war, however, brought 
about an upheaval in the labour world. Stoppages of work increased 
approximately tenfold, rising to a maximum of 497 cases with 
63,137 participants in 1919. 

The growth of industrial unrest thus manifested caused public 
attention to be turned to the problem and, although from 1920 
onwards the number of strikes decreased somewhat as compared 
with the high point previously reached, it had become evident 
that measures for the conciliation and arbitration of industrial 
disputes were necessary. As early as 1923 the Bureau of Social 
Affairs of the Department of the Interior had drafted a Bill on 
this question, which was held up for some time for necessary 
examination. In 1924 the Tenancy Disputes Conciliation Act 
came into force which, while not dealing with industrial disputes, 
nevertheless introduced the principle of conciliation The success 
of this measure encouraged the extension of the method to industrial 
questions and in 1926 three important steps were taken : an 
Act respecting conciliation in labour disputes was adopted * ; the 
restrictive clauses of the Police Act were repealed ; and an Imperial 
Ordinance (No. 101, dated 11 May 1926) was promulgated em¬ 
powering the Bureau of Social Affairs to deal with matters relating 
to the conciliation of labour disputes. 


^ Of. e.g. Shuichi Habada : Labour Cor^ditums in Japan^ pp. 226 et seq. 

* Cf. “A New Method of Tenancy Disputes Adjustment in Japan ”, in 
International Labour Reviewy Vol. XI, No. 3, March 1926. 

3 Cf. Legislative Seriesy 1926, Jap. 3. 



JAPAN 


673 


§ 2. — The System in Force 

The Act respecting conciliation in labour disputes of 8 April 
1926 makes provision for the setting up of ad hoc conciliation 
boards both for disputes in public utility services and for disputes 
in other industries. 

Upon application of any of the parties concerned in a dispute 
in certain public utility services ^ or on the initiative of the 
administrative authority a conciliation board may be constituted. 
In undertakings other than these the request of both of the parties 
concerned is necessary before such a board can be set up. The 
conciliation board consists of nine members, of whom six are 
selected by the parties to the dispute (each party selecting an 
equal number), the remaining three being chosen by these members 
from among persons who have no direct interest in the dispute. 
In the event of any failure to appoint, the administrative authority 
makes the necessary selection. For the purposes of this Act the 
administrative authority is ordinarily the Prefectural Governor 
(in Tokyo the captain of the Metropolitan Police Board), but the 
Minister of the Interior may appoint some other administrative 
authority and in the case of a dispute involving seamen the Minister 
of Communications and the head of the Communications Office 
take the place of the Minister of the Interior and the Prefectural 
Governor respectively. 

The conciliation board, once it has been formed, proceeds to 
elect a chairman and vice-chairman. In the event of no one person 
having a majority, lots are drawn for the post. The decisions 
of the board are adopted by simple majority, the chairman having 
a casting vote. 

The conciliation board appointed to deal with the dispute 


^ (i) Undertakings for public transport by railway, tramway or vessels propelled 
by steam, electricity or other motive power ; 

(ii) Postal, telegraph or telephone services for public use ; 

(iii) Undertakings for the supply to the public of water, electricity or gas ; 

(iv) Undertakings to supply electricity to the imdertakings enumerated under 
(i) (iii)) to, the cessation of which would seriously impede the operation of the 
said undertakings. 

(v) Other undertakings directly connected with the daily life of the public, 
which shall be specified by Imperial Ordinance ; 

(vi) Undertakings for the nmnufacture or repair of munitions and warships 
under the direct management of the Army or the Navy, which shall be specified 
by Imperial Ordinance. 


43 
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makes the necessary investigations and enquiries and puts forward 
proposals for a settlement. Unless prolonged by the unanimous 
consent of the members selected by the parties concerned, the 
conciliation procedure must be completed within fifteen days of its 
opening. The board may demand the attendance of the parties 
concerned or their representatives or other persons, may call 
for explanatory documents and may enter the workplaces or 
other places connected with the dispute, watch the work or the 
operation of equipment and question the persons concerned except 
in cases where secrecy is required for military reasons. Discussions 
of the conciliation board are not public, but the administrative 
authority, with the consent of the conciliation board, may delegate 
a competent official to attend meetings of the board. 

Upon the termination of the conciliation procedure the board 
renders account to the administrative authority. In the event 
of failure to arrive at a settlement a report is made containing 
the draft proposal for the settlement of the dispute, as also the 
minority opinion. The administrative authority publishes the 
gist of this report, unless the dispute has been settled and the 
members selected by one of the parties concerned are opposed 
to such publication. 

Compulsory Clauses and Penalties 

In the event of a conciliation board being set up to deal with 
a dispute in any of the public utility services enumerated above, 
it is forbidden to persons other than employers and workers who 
are actually connected with the dispute, and officers or clerks of 
the employers’ or workers’ organisations to which they belong, to 
instigate or incite either the employers or the workers connected 
with the dispute to stop or otherwise impede the progress of work 
or the continuation of employment until the conclusion of the 
conciliation procedure. 

A number of penalties are laid down in the Act. Anybody 
who without reasonable cause fails to attend for purposes of 
explanation or to submit the explanatory documents is liable to 
a fine not exceeding 50 yen. A fine not exceeding 200 yen may 
be imposed upon any person who gives a false explanation to the 
conciliation board or who without reasonable cause refuses to 
allow entrance to or inspection of working places, etc. Members 
or ex-members of a conciliation board who divulge secrets learnt 
in the course of their duties are likewise liable to a fine not exceeding 
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200 yen. A person contravening the provision dealing with insti¬ 
gation or incitement to strike or lock-out during the conciliation 
procedure of a dispute concerning a public utility service may be 
punished either by a fine not exceeding 200 yen or by imprisonment 
not exceeding three months. 

The provisions of this Act have been given in some detail 
since they constitute the system legally in force. In point of fact, 
however, this machinery has only once been set in operation 
during all the years that it has been in existence. In some 
ways of greater immediate importance than the passage of the 
Conciliation Act was the repeal of those sections of the Police 
Act which had been held to inhibit liberty of action on the part 
of workers during labour disputes ^ and still more the adoption 
of the Imperial Ordinance (No. Ill, dated 11 May 1926) imme¬ 
diately preceding the promulgation of the Conciliation Act. 

This Ordinance set up administrative machinery for dealing 
with labour questions and in practice has been used to a much 
greater extent than the machinery provided by the Conciliation 
Act. The former labour section of the Bureau of Social Affairs 
was divided into two sections, one of which — the Labour Service 
Section — took over the conciliation of labour disputes. It has 
a number of conciliation officers (chotei kan) and assistant conci¬ 
liation officers {chotei-kan-ho) attached to it for the purpose of 
dealing with actual or potential stoppages of work. Similar 
officers are appointed in practically all urban and local pre¬ 
fectures. In order to give preparatory training to these conciliators 
the Bureau of Social Affairs organised a training course in 1926 
to which conciliation officers, assistant officers, chiefs of the Labour 
Service and so forth from all prefectures of Japan were summoned. 
Since then conferences of these officers have been convoked from 
time to time by the Bureau in order to bring about uniformity 
in the administration of the law and to promote efficiency. 


§ 3. — Results and Opinions 

As already noted, strikes and lock-outs in Japan were relatively 
rare previous to the world war; rose to a peak during the war 
period and the year following ; and, although declining somewhat 


' Freedom of Association, Vol. V, pp. 435 et seq. 
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thereafter, remained at a high level with a pronounced upward 
trend. Since statistics on stoppages of work in Japan are not 
so readily available to the general reader as they are in other 
countries, it will be useful to set them out in some detail. 


STRIKES, OA’ CANNIBS AND L.OCKS-OUTS, 1897-1931 


Year 

No. of cases 

No. of workers 
affected 

No. of days 
lost 


32 

3,510 


1898 . 

43 

6,293 

— 

1899 . 

15 

4,284 

— 

1900 . 

n 

2,316 


1901. 

18 

1,948 


1902 . 

8 

1,849 

— 

1903 . 

9 

1,369 

- 

1904 . 

6 

879 


1905 . 

19 

5,013 

— 

1900 . 

13 

2,037 

* 

1907 . 

67 

9,865 


1908 . 

13 

823 

— 

1909 . 

11 

310 

- 

1910. 

10 

2,934 


1911. 

22 

2,100 


1912. 

49 

6,736 

— 

1913. 

47 

5,242 


1914. 

50 

7,904 

— 

1916. 

64 

7,852 

- 

1910. 

108 

8,413 

— 

1917. 

398 

67,309 


1918. 

1 417 

66,467 


1919. 

1 497 

63,137 

.... 

1920 . 

282 

36,371 


1921. 

1 246 

58,225 


1922 . 


41,503 


1923 . 


36,259 

421,873 

1924 . 


54,526 

638,363 

1926 . 

293 

40,742 

361,226 

1926 . 

495 

67,234 

722,292 

1927 . 

383 

46,672 

1,177,352 

1928 . 

393 

43,337 

1 583,595 

1929 . 

571 

77,281 

1 570,861 

1930 . 

906 

81,329 

1 1,086 074 

1931. 

998 

64,536 

980,054 
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tables the include lour stoppages of work and for 1929 five stoppages continuing from the previous year. 
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DEOBEB OF SUCCESS OF STRIKES 


Year 

Total 
number of 
strikes, 
ca* cannies 
and 

lock-outs 

Number of cases 

In which workers 
were completely 
successful 

Proportion of 
stoppages of work 
in which workers 
were completely 
successful 
(per cent.) 

1919. 

497 

63 

13 

1920 . 

282 

39 

14 

1921. 

246 

23 

9 

1922 . 

250 

40 

16 

1923 . 

270 

38 

14 

1924 . 

333 

66 


1926 . 

293 

52 

18 

1926 . 

495 

139 

28 

1927 . 

383 

109 

28 

1928 . 

397 

95 

24 

1929 . 

676 

167 

29 

1930 . 

906 

263 


1931. 

998 

226 



COMPARATIVE SIZE OF STRIKES, CA’ CANNIBS AND LOCK-OUTS 



Stoppages 
of 49 or less 
workers 

Stoppages 
of 50 to 499 
workers 

Stoppages 
of 500 workers 
or more 

I'otals 

Average 
per stoppage 
of work 

Year 











No. 

of cases 

Per 

cent. 

No. 

of cases 

Per 

cent. 

No. 

of cases 

Per 

cent. 

No. 

of cases 

Per 

cent. 

Total 
no. of 
workers 
affected 

Aver¬ 

age 

per 

case 

1921 


60 

100 

46 

14 

5 

246 

100 

68,225 

237 

1922 

114 

46 

117 

47 

19 

7 

250 

100 

41,503 

166 

1923 


66 

100 

37 

20 

7 

270 

100 

36,259 

134 

1924 

175 

62 

130 

40 

28 

8 

333 

100 

64,626 

164 

1926 


56 

114 

39 

16 

6 

293 

100 

40,742 

135 

1926 

295 


183 

38 

17 

3 

495 

100 

67,234 

136 

1927 

229 

60 

144 

35 

20 

5 

383 

100 

46,672 

122 

1928 

267 

65 

135 

32 

14 

3 

397 

100 

46,262 

116 

1929 

371 


196 

32 

22 

4 

676 

100 

77,444 

134 

1930 

’ 

-- 

— 




906 

100 

81,329 

90 

1931 


— 

— 

— 

— 

— 

998 

100 

64,536 

65 

!_ 


It should be noted that the foregoing statistics include a certain 
number of cases of ca’ canny (“working idly ”) together with the 
actual strikes and lock-outs. The following table gives details 
for the last three years available ; 
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PROPORTION OF STRIKES, CA’ CANNIES AND LOCK-OUTS 


Year 

Strikes 

Ca* cannies 

Lock-outs 

Total 

No. of 
coses 

No. of 
workers 
affected 

No. of 
cases 

No. of 
workers 
affected 

No. of 
cases 

No. of 
workers 
affected 

No. of 
cases 

No. of 
workers 
affected 

1927 

346 

43,669 

17 

2,194 

20 


383 

46,672 

1928 J 

332 

36,872 

40 

8,163 

26 

1,227 

397 

46,262 

1929 

494 


54 

12,145 

28 

6,216 

676 

77,444 

1930 

763 

64,933 

63 

9,284 

90 

7,112 

906 

81,329 

1931 

864 

64,615 

68 

6,276 

76 

4,746 

998 

64,636 


Another table of considerable interest is that showing the 
number of cases of stoppages of work in which trade unions have 
participated. 


Year 

Number of cases 
where trade unions 
have 

participated 

Number of cases 
where trade unions 
have not 
participated 

Total 
number of 
stoppages of 
work 

1922. 

63 

187 

260 

1923. 

106 

166 

270 

1924. 

154 

179 

332 

1926. 

183 

110 

293 

1926. 

.363 

142 

496 

1927. 

269 ' 

124 

383 

1928. 

233 

164 

397 

1929. 

362 

214 

576 


As will be seen, there has been a decided upward trend in the 
proportion of stoppages of work in which trade unions were engaged, 
the percentage figures for the last eight years being : 1922, 25 per 
cent.; 1923, 39 per cent.; 1924, 47 per cent.; 1925, 62 per cent.; 
1926, 71 per cent.; 1927, 68 per cent.; 1928, 59 per cent.; 1929 
62 per cent. 

Turning to the actual results of the conciliation machinery, 
there are no very specific facts to record. As stated in the preceding 
section, there has so far been only one case in which the machinery 
provided by the Act respecting conciliation in labour disputes 
of 1926 has been brought into operation. This particular case, 
however, attracted much attention and some brief account of 
it may not be out of place. 
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In the spring of 1930 a labour dispute in the Yuasa Copper 
Works in Osaka culminated in a general strike on 1 April 1930. 
Both the workers, who were aflSiliated to the General Federation 
of Japanese Trade Unions, and the employer took a firm stand 
and the struggle continued until about a month later, when the 
officials of the Osaka Urban Prefecture in charge of labour con¬ 
ciliation proposed a settlement in conformity with the Conciliation 
Act. Both parties accepted this suggestion and a Conciliation Board, 
composed of nine members, was set up ; three representing the 
employer, three the workers and three neutral persons chosen by 
the two parties concerned, including the Chief of the Police Board 
of the Osaka Urban Prefecture. This Board met five times during 
the week and as a result of the negotiations thus brought about 
the dispute was amicably settled. 

This single success, while illustrating the possibilities of the 
system, obviously does not compensate for the failure to have 
recourse to the statutory means of dealing with disputes during 
the preceding four years. 

But against the meagre results of the Conciliation Act must 
be set the fact that the number of stoppages of work settled by 
conciliation has increased considerably since the passage of this 
Act. In the opinion of competent observers a large part of this 
increase is ascribable to the moral effect of the measure and still 
more to the provision of conciliation agents under the Imperial 
Ordinance referred to above. 

The following table shows the number of cases of stoppages 
of work settled by direct negotiations and by conciliation respec¬ 
tively : 

EXTENT OF CONCILIATION IN STRIKES AND LOCK-OUTS 


Year 

Direct negotiations 

Conciliation 

Total 

No. 

of Cdses 

Percent¬ 

age 

No. 

of cases 

Percent¬ 

age 

1922 . 

190 

76 

60 

24 

260 

1923 . 

181 

67 

89 

33 

270 

1924 . 

201 

60 

132 


333 

1926 . 

203 

69 

90 

31 

293 

1926 . 

292 

59 

203 

41 

495 

1927 . 

168 

41 

225 

59 

383 

1928 . 

221 

58 

159 


397 1 


333 

58 

232 

40 

676 1 


* The nature ot the settlement in a certain number of cases In these years is not 
known. 
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It should be noted, perhaps, that it is not to be inferred that 
the official conciliators are responsible for the whole of the cases 
of conciliation since 1926. In a number of instances private persons 
have performed the office of mediator. No details are available 
as to the number of cases in which official conciliation officers 
were responsible, nor of the number of cases in which such officers 
intervened in disputes which did not result in a stoppage of work. 

Employers’ and workers’ organisations generally have not 
expressed any very definite opinions on the question of conciliation 
and arbitration in Japan. On the other hand, a number of points 
were raised at the Conference of prefectural government officials 
in charge of labour conciliation held in the Bureau of Social Affairs 
in October 1930, which are of interest in this connection. Among 
the most important of these points were : the possibility of an 
extension of the power vested in the authorities to order the estab¬ 
lishment of a Conciliation Board without the request of the 
parties concerned, notably in those cases where a dispute involves 
a large number of workers, when it extends for a long period of 
time or is likely to disturb the public peace ; the shortening of 
the period allowed for setting up a conciliation committee and for 
the proceedings of the committee from 22 days (the present amount 
allowed) to about 10 days ; the desirability of prohibiting further 
developments of a stoppage of work once conciliation proceedings 
have begun ; and the setting up of a regular organisation for the 
administration of conciliation matters and a clearer definition of 
the position and powers of the officials in charge of labour con¬ 
ciliation. 

It is reported that the Bureau of Social Affairs intends to 
proceed at an early date with the drafting of a revision of the 
Conciliation Act. 


§ 4. — Summary 

Machinery for the conciliation and arbitration of industrial 
disputes in Japan is at present in what may be regarded as the 
formative stage. The Conciliation Act of 1926 makes provision 
for completely optional conciliation in ordinary disputes and for 
compulsory recourse to conciliation in the case of certain public 
utility services where the dispute appears to the authorities to 
demand such action. This measure has been supplemented by 
administrative arrangements for conciliation by specially appointed 
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conciliation officers. The Conciliation Act has been [used only 
once during its existence and is likely to be revised. The 
conciliation officers on the other hand would appear to have 
been active and the conciliation of disputes involving stoppages 
of work has made progress during recent years. 
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APPENDIX 


List of Laws m Foeoe on 15 May 1932 in the Different 
Countries of the World concerning Conciliation and 
Arbitration in Collective Disputes 


ARGENTINE REPUBUC 

Federal Government 

Act of 8 October 1921 respecting the National Department of Labour. 

Cordova 

Act of 1 December 1914. 

Corrientes 

Act of 21 AprU 1926. 

Mendoza 

Order for administration of 9 January 1919. 

Salta 

Act of 13 July 1931. 

Tucuman 

Order of 1 May 1915. 

Order of 10 December 1917. 


AUSTRALIA 

Commonwealth 

Act to amend the Commonwealth Conciliation and Arbitration Act, 1904/27, 
Assented to 22 June 1928. L.S, 1928, Austral. 2 

Act to amend the Commonwealth Conciliation and Arbitration Act, 1904/28, 
Assented to 18 August 1930. L.S. 1930, Austral. 11. 

New South Wales 

An Act to establish an Industrial Commission to exercise the powers of the 
Court of Industrial Arbitration and the New South Wales Board of Trade €md 
certain other powers in relation to industrial matters and monopolies ; to provide 
for Conciliation Committees in industry ; to amend the Industrial Arbitration 
Act, 1912, and certain other Acts ; and for the purposes connected therewith. 
Assented to 18 March 1926. L.S. 1926, Austral. 7. 

An Act to amend the Constitution of the Industrial Commission ; to amend 
the law with respect to the declaration of living wages and the granting of 
preference of employment to unionists; to amend the Industrial Arbitration Act, 
1912, and certain other Acts ; and for purposes connected therewith. Assented 
to 9 December 1927. L.S. 1927, Austred. 7. 

‘ This list does not include the legislative provisions concerning only the fixation of 
minimum wages. The date (15 May 1932) signifies that all legislative provisions known 
to the International Labour Office up to this date have been included in the list. 

> L.S. = International Labour Office : Legislative Series, 
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An Act ... to amend the Industrial Arbitration Act, 1912, and certain 
other Acts ; and for purposes connected therewith. Assented to 31 October 

1929. L.S. 1929, Austral. 6 A. 

An Act to make fxirther provision with respect to the declaration of living 
wages ; to amend the Industrial Arbitration Act, 1912, the Industrial Arbitration 
(Amendment) Act, 1926, as amended by subsequent Acts and certain other Acts ; 
to repeal the Industrial Arbitration (Living Wage Declaration) Act, 1927, and 
Industrial Arbitration (Suspension of Living Wage Declaration) Act, 1929, and 
for purposes connected therewith. Assented to 13 December 1929. L.S. 1929, 
Austral. 5 B. 

An Act to make further provision for regulating the hours of work in certain 
industries, the payment of overtime and the making, varying and amending the 
awards of industrial agreements ; to amend the IndustricJ Arbitration Act, 1912, 
the Industrial Arbitration (Eight Hours) Amendment Act, 1930, and certain 
other Acts ; and for purposes connected therewith. Assented to 23 December 

1930. L.S. 1930, Austral. 12. 

An Act to provide for the continuance of certain industrial boaurds ; to amend 
the Industrial Arbitration Act, 1912, as cunended by subsequent Acts ; and for 
purposes connected therewith. Assented to 10 December 1931. L.S. 1931, 
Austral. 13. 

Queensland 

An Act to make better provision for the maintenance of peace in industry ; 
to provide for the regulation of the conditions of industry by me ns of industxial 
conciliation and arbitration ; to establish an industrial court and certain other 
tribimals and lor certain other purposes. Assented to 23 December 1929. L.S. 
1929, Austral. 6. 

An Act to amend the Industrial Conciliation and Arbitration Acts, 1929/30, 
in certain particulars. Assented to 14 January 1932. L.S. 1932, Austral. 1. 

South Australia 

An Act to consolidate and amend the law relating to industrial matters and 
the Constitution and the working of Industrial Boards and the regulation, control, 
inspection €uid working of factories and to amend the Public Service Act, 1916, 
and for other purposes. Assented to 9 December 1920. L.S. 1926, Austral. 1, 
App. A. 

An Act to amend the Industrial Code, 1920, and for other purposes. Assented 
to 24 December 1924. L.S. 1926, Austral. 1, App. B. 

An Act to amend the Industrial Acts, 1920/24, and for other purposes. Assented 
to 6 January 1926. L.S. 1926, Austral. 1. 

Tasmania 

An Act to consolidate and amend the law relating to Wages Boards and for 
other purposes. Dated 24 December 1920. L.S. 1924, Austral. 1, App. 

An Act to amend the Wages Board Act, 1920. Dated 13 March 1924. L.S. 
1924, Austral. 1. 

An Act to amend the Wages Board Act, 1920. Assented to 7 January 1929. 
L.S. 1929, Austral. 1. 

Victoria 

An Act to consolidate the law relating to the supervision and regulation of 
factories and shops and to other industrial matters. Assented to 12 February 
1929. L.S. 1929, Austral. 13. 

Western Australia 

An Act of 1925 to amend the Industrial Arbitration Act, 1912. Assented 
to 31 December 1925. L.S. 1925, Austral. 12. 

An Act to make provision in the Industrial Arbitration Act, 1912/25, for the 
adjustment and amendment of the basic wage during the currency thereof. Assented 
to 24 December 1920. L.S. 1930, Austi^. 7. 
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AUSTMA 

An Aot to amend and supplement the Industrial Code. Dated 5 February 
1907. B.O., I.L.O. 1907, Vol. II, p. 189 K 

Act reepecting the establishment of Conciliation Boards and concerning 
ooUective agreements. Dated 18 December 1919. L.S. 1920, Aus. 22. 

Aot respecting Domestic Servants* Contracts (Domestic Servants* Act.> 
Dated 26 February 1920, L.S. 1920, Aus. 18. 

Federal Act concerning the contract of service of salaried employees in agri¬ 
cultural and sylviculture undertakings. (Estate Employees* Act.) Dated 
26 September 1923. L.S. 1923, Aus. 2. 

Act concerning the regulation of agricultural labour in the State of Lower 
Austria. Dated 22 March 1921. L.S. 1921, Aus. 2. 

Act of 3 March 1922 concerning the Ordinances respecting agricultural workers 
for K&mten. 

Act of 23 June 1923 concerning the Ordinances respecting agricultural workers 
for Styria. 


BELGIUM 

Order of 5 May 1926 to establish official Ck>nciliation and Arbitration Commit* 
tees. L.S. 1926, Bel. 6. 

Royal Order to amend the Royal Order of 6 May 1926 to establish official 
Conciliation and Arbitration Committees. Dated 25 November 1929. L.S. 1929, 
Bel. 7. 


BOLIVIA 

Decree to regulate strikes. Dated 29 September 1920. L.S. 1920, Bol. 1. 

BRAZIL 

Decree No. 21.396 to establish joint conciliation boards and to provide for 
other measures. Dated 12 May 1932. L.S. 1932, Braz. 4. 

CANADA 

Dominion 

Aot of 12 Jime 1926 to amend the Industrial Disputes Investigation Act. 
L.S. 1925, Can. 1. 


Alberta 

Aot of 8 April 1926 to provide for the settlement of labour disputes. L,8. 
1926, Can. 2. 

Regulation of 17 September 1926 under the Labour Disputes Act. 

Aot of 21 March 1928 respecting the Industrial Disputes Investigation Act 
of Canada and labour disputes within the jurisdiction of the province. 

British Columbia 

Act of 11 December 1925 respecting the investigation of industrial disputes 
within the province. L.S. 1926, Can. 4. 

Manitoba 

An Act to regulate the investigation of industrial disputes within the province. 
Assented to 31 March 1926. 

New Brunswick 

Act respecting the investigation of industrial disputes within the province. 
Dated 25 March 1926. 

‘ B.O., I.L.O. =» BulMln of tlie International Labour Office (Basle), 
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Nova Scotia 

Act of 7 May 1926 respecting the prevention and settlement of strikes and 
lock-outs nd to repeal Chapte ‘ 247 Revised Statutes, 1023, The Conciliation 
Act”, and Chapter 248, Revised Statutes. 1923. “The Miners’ Arbitration Act”. 
L.S. 1926, Can. 3. 

An Act respecting the investigation of industrial disputes within the province. 
Chapter 5. Passed 16 March 1^26. 

Ontario 

An Act respecting Councils of Conciliation and Arbitration for settling in¬ 
dustrial disputes. Assented to 7 March 1910. 

An Act to aid in the prevention and settlement of industrial disputes. Assented 
to 29 March 1932. 

An Act respecting the Ontario Municipal Board. Assented to 29 March 1932. 

Quebec 

An A^t to amond the Q iebe'*. T^ade Disnu^es A'^t. AsHentod to 27 Aoril 1909. 
An Act respecting^ investigation into industrial disputes. Assented to 27 
February 1932. 

Saskatchewan 

An Act respecting investigation of industrial disputes within the province. 
Dated 28 January 1926. 


CHILE 

Labour Code of 13 May 1931. L.S. 1931, Chil. 1. 


CHINA 

Act of 9 June 1928 concerning the settlement of labour disputes published 
by the Government of Nankin. L.S. 1928, Chin. 1. 

Amendment of 17 March 1930 of the Act as above. L.S. 1930, Chin. 1. 


COLOMBIA 

Act No. 21 of 1920 respecting conciliation and arbitration in collective labour 
disputes, supplementing Act No. 78 of 1919 respecting strikes. Dated 4 October 
1920. L.S. 1920, Col. 1. 


CUBA 

Act of 9 June 1924 respecting Conciliation Boards. L.S. 1924, Cub. 1. 


CZECHOSLOVAKIA 

Act respecting mining Arbitration Courts. Dated 26 February 1920. L.S. 
1920, Cz. 7. 

Act No. 170 respecting mining Arbitration Courts. Dated 3 July 1924. L.S. 
1924, Cz. 2. 

Act concerning the Labour Courts. Dated 4 July 1931. L.S. 1931, Cz. 3. 


DANZIG (Free City of) 

Act concerning conciliation and arbitration. Dated 4 February 1930. L.S. 
1930, Danz. 1. 

Order of 4 March 1930 for the administration of the Act of 4 February 1930 
respecting conciliation and arbitration. 
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DENMARK 

Act No. 34 of 28 February 1927 to amend Act No. 626 of 21 December 1921 
respecting intervention in labour disputes. L.S. 1927, Den. 1 B. 

Notification No. 37 of 28 February 1927 to issue Act No. 626 of 21 December 
1921 respecting intervention in labpur disputes, as amended by Act No. 34 of 
28 February 1927. L.S. 1927, Den. 1 C. 


ECUADOR 

Decree No. 31 of 29 July 1926 : Regulations concerning the General Labour 
Inspectorate. L.S. 1926, Ec. 1 B. 


^ ESTONIA 

Act of the Provisional Revolutionary Government of Russia. Dated 5 August 

1917. 

Act to regulate the hours of work and wages of agricultural workers. Dated 
1 November 1921. L.S. 1921 (II), Est. 1. 


FINLAND 

Act of 21 March 1926 respecting conciliation in collective labour disputes. 
L.S. 1925, Fin. 1. 

Order of 21 December 1925 respecting the number and districts of the conci¬ 
liators in collective disputes (under section 1 of Act of 21 March 1925). 


FRANCE 

Act of 22 July 1909 authorising the Government to suspend provisionally 
and in special cases the application of the Act of 2 April 1889 and to suspend 
in the same circumstances rt- cti« n 1 of the Act of 17 July 1867 concerning the 
commercial and maritime relations between Algeria and the Mother Coimtry, 
and the institution of a Permanent Arbitration Council. 

Decree containing Public Administrative Regulations for the application 
of the Act of 22 July 1909 a pointing a Permanent Arbitration Council, to which 
disputes of a collective nature between shipping companies and their crews must 
be submitted. Dated 19 March 1910. B.O., I.L.O., 1913, Vol. VIII, p. 171. 

Decree modifying the Public Administrative Regulations of 19 March 1910 
organising the Permanent Arbitration Council appointed in virtue of section 2 
cf the Act of 22 July 1909, in regard to disputes of a collective nature between 
shipping companies and their crews. Dated 7 August 1911. B.O., I.L.O., l9l3, 
Vol. VIII, p. 177. 

Order respecting the settlement of labour disputes by means of conciliation. 
Dated 22 December 1917. B.O., I.L.O., 1918, Vol. XIII, p. 50. 

Circular (merchcuit shipping) respecting the settlement of labour disputes 
by means of conciliation. Dat^ 22 December 1917. B.O., I.L.O., 1918, Vol. 
XIII, p. 60. 

Act of 21 June 1924 to codify the labour laws (Book IV of the Code of Labour 
and Social Welfare). L.S. 1924, Fr. 3. 

Decree of 24 September 1925 to institute a Permanent Arbitration Board for 
the settlement of collective disputes between shipping companies and the crews 
employed by them. L.S. 1926, Fr. 12. 

Decree of 28 January 1927 to institute an Arbitration Board for the settlement 
of collective disputes arising between sea-fishing undertakings and the crews 
employed by them. L.S. 1927, Fr. 1. 

Decree of 11 M^h 1930 amending Article 16 of the Decree of 24 September 
1926 instituting a Permanent Arbitration Board for the settlement of collective 
disputes between shipping companies and the crews employed by them. L.S. 
1930, Fr. 2. 
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GERMANY 

Order of the President of the Federation respecting strikes and look-outs in 
undertakings which provide the population with gas> water and electricity. Dated 
10 November 1920. L.8. 1920, Ger. 16. 

Order of 30 October 1923 respecting conciliation. L.S. 1923, Ger. 6. 

Second Order for the administration of the Order respecting conciliation of 
29 December 1923. 

Order of 8 December 1931 of the President of the Reich to safeguard industry 
and finance ssid to ensure peace in the land. L.S. 1931, Ger. 9. 

GREAT BRITAIN 

Act concerning conciliation of 1896. 

An Act to provide for the establishment of an Industrial Court and Courts 
of Enquiry in connection with trade disputes, and to make other provision for 
the settlement of such disputes, and to continue for a limited period certain of 
the provisions of the Wages (Temporary Regulation) Act. Dat^ 20 November 
1919. L.S. 1920, G.B. 1. 


GREECE 

Legislative Decree of 21 April 1926 respecting arbitration and conciliation 
in disputes to which salaried employees are parties. L.S. 1926, Gr. 3. 

GUATEMALA 

Decree No. 1434 of 30 April 1926 promulgating the Labour Act. L.S. 1926, 
Guat. 1. 

HUNGARY 

Act of 1893 for the protection of industrial and factory workers. 

Order of the Royal Hungarian Coimcil of Ministers respecting the Conciliation 
Committees to be set up for peaceful settlement of industrial wage disputes. 
Dated 3 September 1923. L.S. 1923, Hung. 6. 

ICELAND 

Act No. 65 of 27 June 1925 respecting conciliation in labour disputes. L.S. 
1925, Ice. 2. 

INDIA 

Act to make provision for the investigation and settlement of trade disputes 
and for certain other purposes. Assent^ to 12 April 1929. L.S. 1929, In. 2L 

IRISH FREE STATE 

Act concerning conciliation of 1896. 

An Act to provide for the establishment of an Industricd Court and Court 
of Enquiry m connection with trade disputes and to make other provision for 
the settlement of such disputes, and to continue for a limited period certain of 
the provisions of the Wages (Temporary Regulation) Act. Dat^ 20 November 
1919. L.S. 1920, G.B. 1, 


ITALY 

Act No. 563 of 3 April 1926 : legal regulation of collective relations in oonneotion 
with employment. L.S. 1926, It. 2. 

Decree No. 1130 of 1 July 1926 issuing rules for the administration of the Aot 
No. 563 of 3 April 1926 respecting the legal regulation of collective relations in 
connection with employment. L.S. 1926, It. 5 (A). 
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JAPAN 

Act No. 67 of 8 April 1926 respecting conciliation in labour disputes. L.S. 1926, 
Jap. 3 (A). 

Imperial Ordinance No. 196 of 23 June 1926 : Ordinance for the administration 
of the Act respecting conciliation in labour disputes. L.S. 1926, Jap. 3 B. 

Imperial Ordinance No. 197 of 23 June 1926 respecting the date of the coming 
into operation of the Act respecting conciliation in labour disputes. L.S. 1926, 
Jap. 3 C. 


LATVIA 

Act of the Provisional Revolutionary Government of Russia. Dated 6 August 
1917. 

Order of 4 October 1927 respecting collective labour agreements. L.S.. 1927, 
Lat. 3. 


LITHUANIA 

Act of 14 November 1924 respecting the Labour Investigation Department. 
L.S. 1924, Lith. 3. 

Administrative Instructions of 26 November 1926 under the Labour Inspection 
Act. L.S. 1926, Lith. 2. 

Memel Territory 

Order of 23 December 1918 respecting collective agreements, workers* and 
employees’ committees and the settlement of industrial disputes. B.O., I.L.O., 
1918, Vol. XIII, p. 10. 

Order of 9 August 1922. 

Ordinance of Application of 13 September 1922. 


LUXEMBURG 

Act respecting the legal regulation of the contract of service of private employees. 
Dated 31 October 1919. L.S. 1920, Lux. 2-4. 

Statutes of the staff of the Luxemburg railways. Dated 14 May 1921. 

Order of 8 May 1926 relating to the institution of Works Committees in indus¬ 
trial establishments. L.S. 1925, Lux. 1 A. 


MEXICO (United States of) 

Labour Code of 8 August 1931. L.S. 1931, Mex. 1. 

NETHERLANDS 

Act concerning the furtherance of the peaceful settlement of disputes respecting 
conditions of employment and the prevention of such disputes. Dated 4 May 
1923. L.S. 1923, Neth. 1. 


NEW ZEALAND 

Act concerning the investigation of labour disputes. Dated 3 October 1913. 
Act. No. 24 of 1 October 1925 to consolidate certain enactments of the General 
Assembly relating to the settlement of industricd disputes. L.S. 1926, N.Z. 1. 

An Act to make provision with respect to public finances and other matters. 
Dated 28 April 1931. L.S. 1931, N.Z. 2. 

An Act to amend the Industrial Conciliation and Arbitration Act 1926. Assented 
to 27 April 1932. L.S. 1932, N.Z. 1. 


44 
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NORWAY 

Act of 5 May 1027 respecting labour disputes. L.S. 1927, Nor. 1 A. 

Act to amend the Act of 5 May 1927 respecting labour disputes. Dated 8 June 
1931. L.S. 1931, Nor. 1. 


PANAMA 

Administrative Act of 22 August 1916. 

PERU 

Ordii^ance of 6 March 1920 amended by Decree of 27 March 1920. 
Ordinance of 9 April 1920. 

Ordinance of 14 September 1920. 

Ordinance of 18 June 1921. 


POLAND 

Order respecting collective agreements, workers’ and employees’ committees, 
and the settlement of industrial disputes. Dated 23 December 1918. B.O., I.L.O., 
1918, Vol. XIII, p. 10. 

Act concerning the authorisation of the Minister of Labour and Social Welfare 
to convene the special Arbitration Board to settle collective disputes between 
agricultural employers and employees. Dated 24 March 1923. L.S. 1923, Pol. 1. 

Act of 18th July 1924 to authorise the Minister of Labour and Social Welfare 
to convene special Arbitration Boards for the settlement of collective disputes 
between employers and workers in agriculture. L.S. 1924, Pol. 4. 

Order of 14 July 1927 concerning the Labour Inspectorate. L.S. 1927, Pol. 8. 

Publication of 23 September 1931 concerning the promulgation of the unifonn 
text of the law of 1 August 1919 concerning the settlement of collective disputes 
between employers and agricultural employees. L.S. 1931, Pol. 4. 


PORTUGAL 


Decree of 17 August 1912 relating to Conciliation Boards. B.O., I.L.O., 1914, 
Vol. IX, p. 267. 


RUMANIA 


Act concerning the regulation of collective labour disputes. Dated 4 September 
1920. L.S. 1920, Rum. 4. 

Act of 11 April 1927'to establish the Labour Inspection Service. L.S. 1927, 
Rum. 1. 


RUSSIA 

Order of 29 August 1928 of the C.E.C. €uid C.P.C. to approve the Regulations 
for dealing with labour disputes by conciliation and arbitration and judicial pro¬ 
cedure. L.S. 1928, Russ. 1 A. 

Regulations of 29 August 1928 for dealing with labour disputes by conciliation 
and arbitration and judicial procedure. L.S. 1928, Rusd. IB. 

Regulation No. 723 of 12 December 1928 concerning Conciliation Boards and 
Arbitration Courts for the settlement of industrial disputes. 

SOUTH AFRICA (Union of) 

Act to make provision for the prevention and settlement of disputes between 
employers and employees by conciliation, for the registration luid regulation 
of trade unions and private registry offices and for other incidental purposes, 
No. 11 of 1924. Assented to 26 March 1924. L.S. 1924, S.A. 1. 

Act to amend the Industrial Conciliation Act, 1924 No. 24. Dated 30 May 
1930. L.S. 1930, S.A. 6. 
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SPAIN 

Decree to provide that the regional labour officers or the special officers 
appointed by the Ministry of Labour and Social Welfare, and the mayors only 
in default of such officers, shall take steps, whenever they become aware of any 
dispute or complaint on the part of workers or employers which is liable to alter 
the condition of employment in force, to convene at once the representatives of 
the employers and workers concerned and invite them to submit the case to the 
competent joint committee or to any arbitrator enjoying the confidence of both 
parties, for the purpose of its settlement. Dated 20 May 1931. L.S. 1931, Sp. 3. 

Decree respecting joint committees for railways. Dated 19 September 1931. 
L.S. 1931, Sp. 12. 

Act of 27 November 1931 respecting the Joint Boards for industrial and agri¬ 
cultural work, for rural property, produce and agricultural industries. L.S. 1931, 
Sp. 15. 


SWEDEN 

Act respecting conciliation in trade disputes. Dated 28 May 1920. L.S. 1920, 
Swe. 6-8. 

Act No. 246 respecting the Central Arbitration Board for certain trade disputes. 
Dated 28 May 1920. L.S. 1920, Swe. 6-8. 

Act respecting special arbitrators in trade disputes. Dated 28 May 1920. L.S. 
1920, Swe. 6-8. 

Act of 22 June 1928 respecting the Labour Court. L.S. 1928, Swe. 3. 

Act to amend section 3 of the Act No. 246 of 28 May 1920 respecting conciliation 
in labour disputes. Dated 12 June 1931. L.S. 1931, Swe. 4. 

SWITZERLAND 

Confederation 

Federal Act of 18 June 1914 relating to work in factories. B.O., I.L.O., 1914» 
Vol. IX, p. 269. 

Aargau 

Act concerning the Industrial Arbitration Courts and Conciliation Boards. 
Dated 4 December 1908. 

Administrative Order of the Act concerning the Industrial Arbitration Courts. 
Dated 26 April 1910. 

Order concerning the Cantonal Conciliation Board. Dated 18 June 1923. 

Appenzell Rli. Ext. 

Order relating to the Cantonal Conciliation Board. Dated 6 June 1920. 

Appenzell Rh. Int. 

Order relating to the institution of Conciliation Boards. Dated 3 June 1918/ 
13 January 1923. 

Basle (country) 

Order relating to the Cantonal Conciliation Board. Dated 19 January 1920. 

Basle (town) 

Act concerning the Permanent State Conciliation Board. Dated 9 November 

... . 

Administrative Order of the Act relating to the Permanent State Conciliation 
Board. Dated 10 February 1912/17 March 1922. 

Berne 

Act concerning the institution of Conciliation Boards and measures to be taken 
in case of disorders through strikes. Dated 23 February 1908. 

Decree respecting Conciliation Boards. Dated 21 March 1910. 

Decree respecting Conciliation Boards. Dated 14 May 1924, 
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Fribourg 

Act introducing the Federal Act relating to work in factories. Dated 17 May 
1018. 

Act respecting collective disputes in State establishments and undertakings 
operating imder a concession. Dated 17 Febraury 1923. L.S. 1923, Switz. 6. 

St. Gall 

Act concerning the Cantonal Conciliation Board. Dated 23 November 1922. 

Geneva 

Order of 11 October 1918 amended by order of 6 December 1919 instituting a 
Cantonal Conciliation Board. 

Act of 3 July 1931 amending sections 3, 4, 6, 77 and 78 of the principal Act 
concerning the probiviral courts of 12 May 1897. L.S. 1931, Switz. 1. 

Glaru8 

Order concerning the Cantonal Conciliation Board. Dated 6 November 1919. 

GraubOnden (Grisons) 

Act concerning the procedure of conciliation and measures to be taken in cose 
of disorders during collective disputes between employers and employees. Dated 

27 May 1908. 

Order relating to the Cantonal Conciliation Board. Dated 27 November 1922. 

Lucerne 

Order concerning the Cantonal Conciliation Boartl. Dated 22 February 1919. 

Neuehdtel 

Order concerning the institution of a State Conciliation Board for labour 
disputes. Dated 9 April 1918. 

Nlldwalden 

Provisions concerning the institution of Conciliation Boards. Dated 20 January 

1923. 

Obwalden 

Order relating to the Permanent Cantonal Conciliation Board. Dated 22 
November 1923. 

Schaffhausen 

Order relating to the Cantonal Conciliation Board. Dated 20 March 1918. 

Schwyz 

Order concerning the procedure before the Cantonal Conciliation Board. Dated 

28 November 1922. 

Solothurn 

Order of 5 January 1923 to amend the Order (of 18 March 1918 as amended 
fm 13 October 1920 and 16 December 1922) respecting the Cantonal Conciliation 
Board. 

Tieino (Tessin) 

Order of Administration concerning the institution of Permanent Conciliation 
Boards. Dated 16 March 1918, with amendment of 24 May 1918. 

Thurgau 

Order relating to the institution of the Cantonal Conciliation Board for arbi¬ 
tration and conciliation of collective disputes between employers and employees. 
Dated 19 April 1918. 
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Url 

Order relating to the institution of a Cantonal Conciliation Board of Id April 
1918, with amendments of 27 February 1923. 

Valais 

Administrative Order of the Federal Act relating to work in factories (Cantonal 
Conciliation Board) of 20 May 1921. 

Vaud 

Act concerning conciliation and arbitration in collective labour disputes. 
Dated 6 September 1921. 

Zug 

Order relating to the Cantonal Conciliation Board. Dated 28 December 1923. 

Zurich 

Order relating to the Cantonal Conciliation Board. Dated 9 August 1923. 

Zurich (town) 

Order relating to the Conciliation Board. Dated 21 April 1900. 

Standing Orders of the Conciliation Board. Dated 27 June 1906 with amend¬ 
ments of 3 October 1917 and 2 October 1918. 

UNITED STATES OF AMERICA ^ 

Federal Government 

Act of 28 February 1920: Adjustment of Disputes of Railroad Employees; 
Labour Board, seoiion 10071 ^ ee - 10071 [370 (1187-1191),] 

Alabama 

Code of 1923, sections 7002-7612: Arbitration of Labour Disputes; State 
Board, [370 (141 142).] 

Alaska 

Acts of 1913, Chapter 70, sections 1-7 : Arbitration of Labour Disputes. 
[370 (146-14S).] 

Arizona 

Acts of 1925, Chapter 83 : Industrial Commission, section 12 (3). [403 (60).] 

Arkansas 

Digest of 1921, section 6545 : Strikes and Lock-outs. [370 (169).] 

Colorado 

Compiled Laws, 1921, sections 4351-4374. [370 (248^253).] 

Connecticut 

General Statutes, 1918, sections 5332-5337 : Arbitration of Labour Disputes; 
State Board. [370 (267/8).] 

Georgia 

Acts of 1911, paragraph E, section 5 : Strikes, etc. [370 (307).] 


‘ This list has been compiled according to the Bulletins of the United States Department 
of Labour (Bureau of Labour Statistics^ The figures in italics at the end of each law 
refer to the issue and page of the Bulletin in which the law appeared, for instance 370 
(141^Ji2) means that the law appeared in Bulletin No, 370 on pages 141-142. 
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Idaho 

* Compiled Statutes ; 1919, Arbitration of Labour Disputes ; Labour Commission, 
sections 2280-2296 [370 (318-322).] 

Illinois 

Revised Statutes of 1917, Chapter 10 : Arbitration of Labour Disputes; State 
Board, sections 19-26. [370 (330-332).] 

Revised Statutes of 1917, Chapter 24% • Department of Labour, etc., section 
43, No. 6. [370(336).] 

Indiana 

Acts of 1915, Chapter 118 : Arbitration and Conciliation of Labour Disputes, 
sections 1-10. [370 (386/8).] 

Iowa 

Code of 1897, Supplements of 1913, 1916 and 1923, sections 2477n-(5? : Arbitra¬ 
tion of Labour Disputes. [370 (417/9).] 

Kansas 

Ceneral Statutes, 1916 : Arbitration of Labour Disputes, sections 421-430. 
[370 (424/5).] 

Acts of 1920, Chapter 29 ; Court of Industrial Relations, section 7. [370 (441).] 
Acts of 1920. Special Session, Chapter 29, Court of Industrial Relations, sections 
1-28. [370 (440-446).] 

Louisiana 

Revised Laws, 1897 : Arbitration and Conciliation of Labour Disputes, sections 
M3. [370 (459/460).] 

Maine 

Revised Statutes of 1916, Chapter 49 : Arbitration, etc., of Labour Disputes; 
State Board, sections 1-0. [370 (478-480).] 

Maryland 

Public General Laws. Code of 1911, 1914, Article 7. Arbitration of Labour 
Disputes, sections 1-6. Article 89, Commissioner of Labour and Statistics, sections 
4-11. [370 (489/490) ; (497/499).] 

Massachusetts 

General Laws, 1921, Chapter 150 : Conciliation and Arbitration; State Board, 
sections MO. [370 (524-526).] 

Michigan 

Compiled Laws, 1915 : Arbitration and Mediation of Labour Disputes; State 
Board, sections 6604-6676. [370 (545-548).] 

Minnesota 

Acts of 1921, Chapter 81 : Industrial Commission, section 14, No. 4, Labour 
Disputes. [370 (589).] 

Missouri 

Revised Statutes, 1912 : Arbitration and Mediation of Labour Disputes ; State 
Board, sections 6766-6705. [370 (610-612).] 

Montana 

Revised Codes, 1921 ; Arbitration and Conciliation of Labour Disputes ; State 
Board, sections 3052-3060. [370 (634-636).] 

Nebraska 

Constitution, Article XV, section 9 : Labour Disputes ; Industrial Commission. 

[370 (651)) 
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Nevada 

Laws, 1912, 1919 : Arbitration of Labour Disputes, sections 1929-l93£i. 
[370 (662-664).] ^ 

New Hampshire 

Acts of 1911, Chapter 198 : Arbitration of Labour Disputes ; Bureau of Labour, 
sections 1-9. [370 (687-689).] 

New Jersey 

Compiled Statutes, 1910 : Arbitration of Labour Disputes, page 107, sections 
8-11. [370 (697).] 

Acts of 1926 (16 February 1926), Chapter 169 : Contempts ; Labour Disputes, 
sections 1-2. [403 (36).] 

New York 

Consolidated Laws, 1909, Chapter 31 (as amended 1921) : Labour Law, Article 
II, section 21. Duties of Commissioner. [370 (749).] 

Ohio 

Greneral Code 1910 : sections 871-22 (as amended 1916, p. 610) (8). [370 (819).] 
Arbitration of Labour Disputes, sections 1063-1077. [370 (837/8).] 

Oklahoma 

Constitution : Article VI : Arbitration of Labour Disputes, section 21. Board 
of Conciliation and Arbitration. [370 (866).] 

Article IX : Arbitration of Labour Disputes, section 42. Arbitration, compul¬ 
sory. [370 (857).] 

Revised Laws : 1910 : Arbitration of Labour Disputes ; Board of Conciliation, 
and Arbitration, sections 3705-3721. [370 (859/60).] 

Oregon 

Laws, 1920 : Conciliation and Arbitration; State Board, sections 6820-6833. 
[370 (900-902).] 

Pennsylvania 

Statutes 1920; Mediation and Arbitration, section 13600. [370 (915).] 

Acts of 1923, section 1706 : Mediation and Arbitration. [370 (942).] 

Philippine Islands 

Acts of 1917, Act No. 2711, Administrative Code, Bureau of Labour, section 
2059 : Powers and Duties (d). [370 (950).] 

Porto Rico 

Acts of 1919, Act No. 36 : Mediation and Conciliation; Insular Commission, 
sections M2. [370 (962-965).] 

Acts of 1926, No. 6 (1 May 1926) ; Agriculture and Labour ; Municipal Boards, 
section 10 (e). [403 (45).] 

Acts of 1927, No. 32 (26 April 1927) ; Mediation and Conciliation; Insular 
Commission (this Act amends section 3 of Act No. 36, Laws of 1919). [470 (53).] 

South Carolina 

Acts of 1916 : Act No. 646: Arbitration and Conciliation; State Board, sections 
1-9. [370 (996).] 

Acts of 1923 : Act No. 689 : Arbitration of Labour Disputes: Street Railways, 
sections 1-7. [370 (998/9).] 

South Dakota 

Act of 1920, Second Extra Session, Chapter 61 : Conciliation of Labour Disputes, 
section 1. [370 ( 1008 ).] 
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Texas 

Kevised Civ^} Statutes, 1911 : Labour tlisputea; Boards of 

Arbitration. Articles 71-81. [370 (m3/24).] 

Acts of 1920: Fourth Special msioh, Chapter 9: Industrial Commission; 
Labour Disputes, sections 1-7. [37011044/45).1 

Utah 

Compiled Laws 1917, section 3075 (5) : Industrial Commission [370 (1051).] 
Arbitration of Labour Disputes; State Board, sections 3634-3644. [370 

(1056/7).] 

Vermont 

General Laws, 1917 : Conciliation and Arbitration of Labour Disputes, sections 
6861-6867. [370 (1071/72).] 

Washington 

Codes and Statutes, 1910 : Arbitration of Laboiur Disputes, sections 6699-6604. 
[370 (1095/6).] 

Acts of 1921, section 81, No. 1. [370 (1108).] 

West Virginia 

Acts of 1919. Extraordinary Session, Chapter 12 : Department of Public Safety, 
Promotion of Industrial Peace; Kection 29. [370 (1120),] 

Wisconsin 

Statutes, 1923 : Industrial Commission: Factory, etc., Regulations section 
101.10(8). [370 (1127).] 

Statutes, 1923: Conciliation of Labour Disputes, section 104.13. [370 (1144/5).] 

Wyoming 

Constitution, Article XIX : Arbitration of Labour Disputes, section 1. [370 
(1157).] 

VENEZUELA 

Labour Code of 23 July 1928. L.S. 1928, Ven. 2. 


YUGOSLAVIA 

Act respecting Labour Inspection. Dated 20 December 1921. L.S. 1921 (IT), 
S.C.S. 2. 

Workers’ Protection Act. Dated 28 February 1922. L.S. 1922, IjjC.S, 1 
Industrial Code of 5 November 1931. L.S. 1931, Yug. 4. * 
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